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Presidential Documents 


Title 3— 


The President 


Proclamation 8002 of April 18, 2006 


National Park Week, 2006 


By the President of the United States of America 
A Proclamation 


In America’s national parks, the magnificent beauty of our country and 
important examples of our Nation’s cultural heritage are preserved and made 
available to Americans and visitors from all over the world. Each year, 
as we observe National Park Week, we underscore our commitment to con- 
serve our natural and historical treasures and encourage more Americans 
to enjoy, learn from, and protect these important parts of our heritage. 


Our Nation has a long legacy of conservation. In 1872, Yellowstone National 

.Park became our country’s first national park, and more than four decades 
later, the National Park Service was created. Today, the national park system 
includes almost 400 sites, with parks in nearly every state. From Yosemite 
National Park in California to Acadia National Park in Maine, and from 
Independence Hall to the Martin Luther King, Jr., National Historic Site, 
America’s national parks are home to some of our Nation’s most beautiful 
landscapes and richest history. 


This year’s theme, ‘Connecting our Children to America’s National Parks,” 
reflects the National Park Service’s commitment to encouraging young people 
to enjoy outdoor recreation and better appreciate our Nation’s beauty and 
history. The National Park Service Junior Rangers program develops interest 
in our national parks by teaching children and their families about the 
importance of the national park sites. Young people can visit our national 
parks online by going to the Junior Rangers website at www.nps.gov/ 
WebRangers. As Honorary Chair of the National Park Foundation, First Lady 
Laura Bush helps raise awareness about preservation of the parks and encour- 
ages support for programs like the Junior Rangers. Through initiatives like 
this, the National Park Service is promoting good stewardship of the environ- 
ment and appreciation of our Nation’s heritage. 


With the opportunity to live in America comes a responsibility to ensure 
that our national parks remain a source of pride, pleasure, and education 
for all our citizens. During National Park Week and throughout the year, 
we pay tribute to the employees and volunteers of the National Park Service. 
For the past 90 years, these dedicated men and women have worked to 
maintain and enhance our national parks and to ensure that they are pre- 
served and enjoyed for generations to come. 


NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States - 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim April 22 through April 
30, 2006, as National Park Week. I call upon the people of the United 
States to join me in celebrating America’s national parks and becoming 
active participants in park conservation. 


20517 
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IN WITNESS WHEREOF, I have hereunto set my hand this eighteenth day 
of April, in the year of our Lord two thousand six, and of the Independence 
of the United States of America the two hundred and thirtieth. 


{FR Doc. 06-3866 
Filed 4—20-06; 8:45 am] 
Billing code 3195-01-P 


. 
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Presidential Documents 


Executive Order 13398 of April 18, 2006 


National Mathematics Advisory Panel 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 


Section 1. Policy. To help keep America competitive, support American 
talent and creativity, encourage innovation throughout the American econ- 
omy, and help State, local, territorial, and tribal governments give the Na- 
tion’s children and youth the education they need to succeed, it shall 
be the policy of the United States to foster greater knowledge of and improved 
performance in mathematics among American students. 


Sec. 2. Establishment and Mission of Panel. (a) There is hereby established 
within the Department of Education (Department) the National Mathematics 
Advisory Panel (Panel). 


(b) The Panel shall advise the Prscident and the Secretary of Education 
(Secretary) consistent with this order on means to implement effectively 
the policy set forth in section 1, including with respect to the conduct, 

evaluation, and effective use of the results of research relating to proven- 
effective and evidence-based mathematics instruction. 


Sec. 3. Membership and Chair of Panel. (a) The Panel shall consist of 
no more than 30 members as follows: 


(i) no more than 20 members from among individuals not employed by 
the Federal Government, appointed by the Secretary for such terms as the 
Secretary may specify at the time of appointment; and 


(ii) no more than 10 members from among officers and employees of 
Federal agencies, designated by the Secretary after consultation with the 
heads of the agencies concerned. 


(b) From among the members appointed under paragraph(3)(a)(i) of this 
order, the Secretary shall designate a Chair of the Panel. 


(c) Subject to the direction of the Secretary, the Chair of the Panel shall 
convene and preside at meetings of the Panel, determine its agenda, direct 
its work and, as appropriate to deal with particular subject matters, establish 
and direct the work of subgroups of the Panel that shall consist exclusively 
of members of the Panel. 


Sec. 4. Report to the President on Strengthening Mathematics Education. 
“In carrying out subsection 2(b) of this order, the Panel shall submit to 
the President, through the Secretary, a preliminary report not later than 
January 31, 2007, and a final report not later than February 28, 2008. 
Both reports shall, at a minimum, contain recommendations, based on the 
best available scientific evidence, on the following: 

(a) the critical skills and skill progressions for students to acquire com- 
petence in algebra and readiness for higher levels of mathematics; 


(b) the role and appropriate design of standards and assessment in pro- 
moting mathematical competence; 


(c) the processes by which students of various abilities and backgrounds 
learn mathematics; 


(d) instructional practices, programs, and materials that are effective for 
improving mathematics learning; 
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(e) the training, selection, placement,“and professional development of — 
teachers of mathematics in order to enhance students’ learning of mathe- 
matics; 


(f) the role and appropriate design of systems for delivering instruction. 
in mathematics that combine the different elements of learning processes, 
curricula, instruction, teacher training and support, and standards, assess- . 
ments, and accountability; 


(g) needs for research in support of mathematics education; 


(h) ideas for strengthening capabilities to teach children and youth basic ~ 
mathematics, geometry, algebra, and calculus and other mathematical dis- 
ciplines; 


(i) such other matters relating to mathematics education as the Panel 
deems appropriate; and 


(j) such other matters relating to mathematics education as the Secretary 
may require. 


Sec. 5. Additional Reports. The Secretary may require the Panel, in carrying 
out subsection 2(b) of this order, to submit such additional reports relating 
to the policy set forth in section 1 as the Secretary deems appropriate. 


Sec. 6. General Provisions. (a) This order shall be implemented in a manner 
consistent with applicable law, including section 103 of the Department 
of Education Organization Act (20 U.S.C. 3403), and subject to the availability 
of appropriations. 


(b) The Department shall provide such administrative support and funding 
for the Panel as the Secretary determines appropriate. To the extent permitted 
by law, and where practicable, agencies shall, apie request by the Secretary, 
provide assistance to the Panel. 


(c) The Panel shall obtain information and advice as appropriate in the 
course of its work from: 


(i) officers or employees of Federal agencies, unless otherwise directed 
by the head of the agency concerned; 


(ii) State, local, territorial, and tribal officials; 
(iii) experts on matters relating to the policy set forth in section 1; 
(iv) parents and teachers; and 


(v) such other individuals as the Panel deems appropriate or as the Sec- 
retary may direct. 


(d) Members of the Panel who are not officers or employees of the United 
States shall serve without compensation and may receive travel expenses, 
including per diem in lieu of subsistence, as authorized by law for persons 
serving intermittently in Government service (5 U.S.C. 5701-5707), consistent 
with the availability of funds. 


(e) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C. 
App.) (the “Act’’), may apply to the administration of any portion of this 
order, any functions of the President under that Act, except that of reporting 
to the Congress, shall be performed by the Secretary in accordance with 
the guidelines issued by the Administrator of General Services. — 


_ (f) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable by any party at law or in equity 
against the United States, its departments, agencies, entities, officers, employ- 
ees, or agents, or any other person. 
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Sec. 7. Termination. Unless hereafter extended by the President, this Advisory 
Panel shall terminate 2 years after the date of this order. 


tin 


THE WHITE HOUSE, 
. April 18, 2006. 


[FR Doc. 06-3865 
Filed 4-20-06; 8:45 am] 
Billing code 3195-01-P 
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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF HOMELAND 
SECURITY 


Office of the Secretary 


6 CFR Part 5 

[DHS-—2005-0048] 

Privacy Act of 1974; Systems of 
Records 


AGENCY: Privacy Office; Department of 
Homeland Security. 
ACTION: Final rule. 


SUMMARY: The Department of Homeland 
Security is issuing a final rule to exempt 
two Privacy Act systems of records from 
certain provisions of the Privacy Act 
pursuant to 5 U.S.C. 552a(j) and (k). 
These systems are the Freedom of 
Information Act and Privacy Act System 
of Records and the Civil Rights and 
Civil Liberties Matters System of 
Records. 


DATES: This final rule is effective April 
21, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Maureen Cooney, Acting Chief Privacy 
Officer, Department of Homeland 
Security, Washington, DC, by telephone 
(571) 227-3813 or by facsimile (571) 
227-4171. 
SUPPLEMENTARY INFORMATION: On 
December 4, 2004, the Department of 
Homeland Security (DHS) published a 
notice of proposed rulemaking (69 FR 
70402) to exempt two Privacy Act 
systems of records from the following 
provisions of the Privacy Act, 5 U.S.C. 
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and 
(1), and (f). The first system of records, 
DHS/ALL 001, DHS Freedom of 
Information Act (FOIA) and Privacy Act 
Records Systems, allows the Department 
and its components to maintain and 
retrieve FOIA and Privacy Act files by 
the personal identifiers of the 
individuals who have submitted 
requests for records under either statute. 


The second system of records, DHS— 
CRCL-—001, Civil Rights and Civil 
Liberties Matters, covers records 
alleging abuses of civil rights and civil 
liberties that are submitted to the Office 
for Civil Rights and Civil Liberties. 

Two comments from one individual 
were received on this notice of proposed 
rulemaking. The comments discussed 
the importance of the transparency that 
comes from compliance with the FOIA 
and appeared to take issue generally 
with BHs's proposal to exempt the two 
record systems covered by the proposed 
rule, DHS/ALL 001 and CRCL-001, 
Civil Rights and Civil Liberties Matters, 
from certain provisions of the Privacy 
Act. 

While DHS agrees that the FOIA 
serves important transparency purposes, 
it nevertheless believes that the 
exemptions it has sought for these two 
record systems are narrowly tailored to 
protect agency interests. Because it is 
possible that either system of records 
will contain information that comes 
from law enforcement or national 
security files, which are themselves 
exempt from the Privacy Act, allowing 
access to that information derived from 
such files could result in harm to the 
government. In appropriate 
circumstances, however, the applicable 
exemptions may be waived if no harm 
to the law enforcement or national 
security interests of DHS would result. 

Accordingly, with the exception of 
two non-substantive edits to correct an 
error, DHS is implementing the rule as 
proposed. 

Pursuant to the requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 601-— 


‘612, DHS certifies that these regulations 


will not significantly affect a substantial 
number of small entities. The final rule 
imposes no duties or obligations on 
small entities. Further, in accordance 
with the provisions of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 3501, 
DHS has determined that this final rule 
would not impose new recordkeeping, 
application, reporting, or other types of 
information collection requirements. 


List of Subjects in 6 CFR Part 5 


Classified information, Courts, 
Freedom of information, Government 
employees, Privacy. - 


@ For the reasons stated in the preamble, 
DHS is amending Chapter I of Title 6, 
Code of Federal Regulations, as follows: 


PART 5—DISCLOSURE OF RECORDS 
AND INFORMATION 


= 1. The authority citation for part 5 
continues to read as follows: 


Authority: Pub. L. 107-296, 116 Stat. 2135, 
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A 
also issued under 5 U.S.C. 552. Subpart B 
also issued under 5 U.S.C. 552a. 


w 2. Add Appendix C to part 5 to read 
as follows: 


Appendix C—DHS Systems of Records 
Exempt From the Privacy Act 


This Appendix implements provisions of 
the Privacy Act of 1974 that permit the 
Department of Homeland Security (DHS) to 
exempt its systems of records from 
provisions of the Act. During the course of 
normal agency operations, exempt materials 
from other systems of records may become 
part of the records in these and other DHS 
systems. To the extent that copies of records 
from other exempt systems of records are 
entered into any DHS.system, DHS hereby 
claims the same exemptions for those records 
that are claimed for the original primary 
systems of records from which they 
originated and claims any additional 
exemptions in accordance with this rule. 

Portions of the following DHS systems of 
records are exempt from certain provisions of 
the Privacy Act pursuant to 5 U.S.C. 552(j) 
and (k): 

1. DHS/ALL 001, Department of Homeland 
Security (DHS) Freedom of Information Act 
(FOIA) and Privacy Act (PA) Record System 
allows the DHS and its components to 
maintain and retrieve FOIA and Privacy Act 
files by personal identifiers associated with 
the persons submitting requests for 
information under each statute. Pursuant to 
exemptions (j)(2), (k)(1), (k)(2) and (k)(5) of 
the Privacy Act, portions of this system are 
exempt from 5 U.S.C. 552a(c)(3); (d); (e)(1); 
(e)(4)(G), (H) and (I) and (f). Exemptions from 
the particular subsections are justified, on 4 
case by case basis to be determined at the 
time a request is made, for the following 
reasons: 

(a) From subsection (c)(3) (Accounting for 
Disclosures) because release of the 
accounting of disclosures could alert the 
subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of the investigation 
and reveal investigative interest on the part 
of DHS as well as the recipient agency. 
Disclosure of the accounting would therefore 
present a serious impediment to law 
enforcement efforts and/or efforts to preserve 
national security. Disclosure of the 
accounting would also permit the individual . 
who is the subject of a record to impede the 
investigation and avoid detection or 
apprehension, which undermines the entire 
system. 


20524 


Federal Register / Vol. 


71, No. 77/Friday, April 21, 2006/Rules and Regulations 


(b) From subsection (d) (Access to Records) 
because access to the records contained in 
this system of records could inform the 
subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of the investigation 
and reveal investigative interest on the part 
of DHS or another agency. Access to the 
records would permit the individual who is 
the subject of a record to impede the 
investigation and avoid detection or 
apprehension. Amendment of the records 
would interfere with ongoing investigations 
and law enforcement activities and impose 
an impossible administrative burden by 
requiring investigations to be continuously 
reinvestigated. The information contained in 
the system may also include properly 
classified information, the release of which 
would pose a threat to national defense and/ 
or foreign policy. In addition, permitting 
access and amendment to such information 
also could disclose security-sensitive 
information that could be detrimental to 
homeland security. ~ 

(c) From subsection (e)(1) (Relevancy and 
Necessity of Information) because in the 
course of investigations into potential 
violations of federal law, the accuracy of 
information obtained or introduced, 
occasionally may be unclear or the 
information may not be strictly relevant or 
necessary to a specific investigation. In the 
interests of effective enforcement of federal 
laws, it is appropriate to retain all 
information that may aid in establishing 
patterns of unlawful activity. 

(d) From subsections (e)(4)(G), (H) and (1) 
(Agency Requirements), and (f) (Agency 
Rules), because portions of this system are 
exempt from the access provisions of 
subsection (d). 

2. DHS-CRCL-001, Civil Rights and Civil 
Liberties Matters, which will cover 
allegations of abuses of civil rights and civil 
liberties that are submitted to the Office of 
CRCL. Pursuant to exemptions (k)(1), (k)(2) 
and (k)(5) of the Privacy Act, portions of this 
system are exempt from 5 U.S.C. 552a(c)(3); 
(d); (e)(1); (e)(4)(G), (H) and (1) and (f). 
Exemptions from the particular subsections 
are justified, on a case by case basis to be 
determined at the time a request is made, for 
the following reasons: 

(a) From subsection (c)(3) (Accounting for 
Disclosures) because release of the 
accounting of disclosures could alert the 
subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of the investigation 
and reveal investigative interest on the part 
of DHS or another agency. Disclosure of the 
accounting would therefore present a serious 
impediment to law enforcement efforts and 
efforts to preserve national security. 
Disclosure of the accounting would also 
permit the individual who is the subject of 
a record to impede the investigation and 
avoid detection or apprehension, which 
undermines the entire system. 

(b) From subsection (d) (Access to Records) 
because access to the records contained in 
this system of records could inform the 
subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of the investigation 


and reveal investigative interest on the part 
of DHS as well as the recipient agency. 
Access to the records would permit the 
individual who is the subject of a record to 
impede the investigation and avoid detection 
or apprehension. Amendment of the records 
would interfere with ongoing investigations 
and law enforcement activities and impose 
an impossible administrative burden by 
requiring investigations to be continuously 
reinvestigated. The information contained in 
the system may also include properly " 
classified information, the release of which 
would pose a threat to national defense and/ 
or foreign policy. In addition, permitting 
access and amendment to such information 
also could disclose security-sensitive 
information that could be detrimental to 
homeland security. 

{c) From subsection (e)(1) (Relevancy and 
Necessity of Information) because in the 
course of investigations into potential 
violations of federal law, the accuracy of 
information obtained or introduced, 
occasionally may be unclear or the 
information may not be strictly relevant or 
necessary to a specific investigation. In the 
interests of effective enforcement of federal 
laws, it is appropriate to retain all 
information that may aid in establishing 
patterns of unlawful activity. 

(d) From subsections (e)(4)(G), (H) and (I) - 
(Agency Requirements), and (f) (Agency 
Rules), because this system is exempt from 
the access provisions of subsection (d). 


Dated: April 13, 2006. 
Maureen Cooney, 
Acting Chief Privacy Officer. 
[FR Doc. 06-3791 Filed 4—20—-06; 8:45 am] 
BILLING CODE 4410-10-P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Parts 303, 308, 312, 336, 347, 
348, 357, 362, 363, 364, 366 and 367 


RIN 3064—AD04 


Revisions To Reflect the Merger of the 
Bank Insurance Fund and the Savings 
Association Insurance Fund 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 
ACTION: Final rule. 


SUMMARY: The FDIC is amending its 
regulations to reflect the recent merger 
of the Bank Insurance Fund and the 
Savings Association Insurance Fund, 
forming the Deposit Insurance Fund. 
The merger of the two deposit insurance 
funds was required by the Federal 
Deposit Insurance Reform Act of 2005 
and was effectuated by the FDIC as of 
March 31, 2006. All revisions to the 
FDIC’s regulations made by the final 
rule are conforming changes 
necessitated by the funds merger. 
DATES: Effective Date: The final rule is 
effective on April 21, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Joseph A. DiNuzzo, Counsel, (202) 898- 
7349, Legal Division, Federal Deposit 
Insurance Corporation, Washington, DC 
20429. 

SUPPLEMENTARY INFORMATION: 


I. Background 


Section 2102 of the Federal Deposit 
Insurance Reform Act of 2005 (‘“‘Reform 
Act’’) (Pub. L. 109-171, 120 Stat. 9) 
required that the FDIC merge the Bank 
Insurance Fund (“BIF’’) and Savings 
Association Insurance Fund (‘‘SAIF’’) 
into the Deposit Insurance Fund (‘‘DIF’’) 
effective no later than July 1, 2006. The 
FDIC effectuated the funds merger as of 
March 31, 2006. As a result of the funds 
merger, the BIF and SAIF were 
abolished. Section 8 of the Federal 
Deposit Insurance Reform Conforming 
Amendments Act of 2005 (Pub. L. 109- 
173, 119 Stat. 3601) (““Amendments 
Act’’) made numerous technical and 
conforming amendments to the FDI Act 
relating to the merger of BIF and SAIF 
into the DIF. 

The final rule revises the FDIC’s 
regulations to reflect the funds merger 
and the elimination of BIF and SAIF. 
The majority of revisions are comprised. 
of replacing references to BIF and SAIF 
with DIF. Other changes eliminate 
provisions dealing with fund 
conversions and entrance and exit fees 
previously required when an institution 
converted from one fund to the other. 

Neither the recent legislation nor the 
funds merger will affect the authority of 
the Financing Corporation (“‘FICO”’) to 
impose and collect, with approval of the 
FDIC, assessments for anticipated 
payments, issuance costs and custodial 
fees on obligations issued by the FICO.* 


II. The Final Rule 


The following is a section-by-section 
discussion of the final rule revisions to 
the FDIC’s regulations. 


Part 303—Filing Procedures 


The final rule: (1) Eliminates the 
defined term ‘“‘optional conversion 
(Oakar transaction)” in section 
303.61(d) because, with the elimination 
of BIF and SAIF and the formation of 
the DIF, fund conversions are now 
obsolete; (2) excludes “deposit 
insurance fund conversions” from the 
transactions listed in section 303.62 


1 FICO is a mixed-ownership government 
corporation created in 1987 to recapitalize the 
Federal Savings and Loan Insurance Corporation 
(“FSLIC”) by issuing bonds to purchase capital 
stock or capital certificates issued by the FSLIC. 
FICO issued 30-year non-callable bonds of 
approximately $8.2 billion that mature in 2017 
through 2019. Competitive Equality Banking Act, 
Public Law 100-86, Title III, amending section 21 
of the Federal Home Loan Bank Act, 12 U.S.C. 1441. 
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requiring prior FDIC approval; (3) 
replaces ‘‘federal deposit insurance 
funds” in section 303.162 with “Deposit 
Insurance Fund’; (4) replaces ‘Bank 
Insurance Fund”’ in section 
303.187(a)(2)(vi) with “Deposit 
Insurance Fund’; (5) replaces ‘Bank 
Insurance Fund (BIF) or the Savings 
Association Insurance Fund (SAIF)”’ 
with ‘Deposit Insurance Fund” in. 
section 303.245(a); and (6) eliminates 
section 303.246, entitled ‘‘Insurance 
Fund Conversions.” 


Part 308—Rules of Practice and 
Procedure 


The final rule revises section 
308.111(f) by replacing ‘“‘the Bank 
Insurance Fund or the Savings 
Association Insurance Fund”’ with “‘the 
Deposit Insurance Fund.” 


Part 312—Assessment of Fees Upon 
Entrance to or Exit From the Bank 
Insurance Fund or the Savings 
Association Insurance Fund 


The final rule deletes this entire part 
because the funds merger has made 
fund conversions and the accompanying 
entrance and exit fees obsolete. Also, 
Section 8(a)(4) of the Amendments Act 
expressly provides that any funds held 
in the SAIF exit fee reserve account 
provided for in section 312.5(e) be 
deposited into the general fund of the 
DIF. This action was effectuated upon 
the merger of the funds. 


Part 327—Assessments 


As a result of the Reform Act, the 
FDIC is in the process of revamping its 
risk-based assessment system. Technical 
changes to part 327 involving the funds 
merger will be made as part of the 
FDIC’s future rulemaking to implement 
the substantive overhaul of the 
assessment system. Section 2109 of the 
Reform Act specifies that, during the 
interim period between the time of the 
funds merger and the effective date of 
new assessment regulations, the existing 
assessment regulations shall apply to all 
DIF members, even though they may 
refer to BIF members or SAIF members. 


Part 336—FDIC Employees 


The final rule revises section 336.3(f) 
by replacing ‘Bank Insurance Fund, the 
Savings Association Insurance Fund” 
with “Deposit Insurance Fund, the 
former Bank Insurance Fund, the former 
Savings Association Insurance Fund.” 


Part 347—International Banking 


The final rule revises section 
347.202(u) by replacing “Bank 
Insurance Fund” with “Deposit 
Insurance Fund.” Sections 347.209(a) 
and 347.209(b)(3) are revised by 


replacing “deposit insurance fund” in 


. each place it appears with ‘‘Deposit 


Insurance Fund.” Also, in section 
347.212(b) “affected deposit insurance 
fund”’ is replaced by ‘“‘Deposit Insurance 
Fund.” 


Part 348—Management Official 
Interlocks 


The final rule revises a cross-reference 
citation in section 348.6(d). 


Part 357—Determination of 
Economically Depressed Regions 


The final rule revises section 357.1(a) 
by replacing ‘‘Savings Association 
Insurance Fund members”’ with 
“insured savings associations.” 


Part 362—Activities of Insured State 
Banks and Insured Savings Association 


Part 362 is revised: in section 362.1(d) 
by replacing ‘‘deposit insurance funds” 
with “‘Deposit Insurance Fund”; in 
section 362.2(p) by replacing ‘‘deposit 
insurance fund’ with “Deposit 
Insurance Fund” and replacing ‘‘any 
insurance fund” with ‘‘the Deposit 
Insurance Fund”’; in section 
362.3(a)(2)(iii)(A)(2) by replacing 
“appropriate deposit insurance fund”’ 
with “Deposit Insurance Fund” in 
section 362.3(b)(2)(i) by replacing 
“affected deposit insurance fund” and 
“deposit insurance funds” with 
“Deposit Insurance Fund”; in section 
362.3(b)(2)(iii)(A) and (B) by replacing 
references to “deposit insurance funds” 
with “Deposit Insurance Fund”’; in 
section 362.4(b)(1) by replacing 
“affected deposit insurance fund” with 
“Deposit Insurance Fund”; in sections 
362.4(b)(3), 362.4(b)(5), 362.4(b)(6), 
362.4(b)(7) and 362.9(c) by replacing 
“deposit insurance funds” with 
“Deposit Insurance Fund”; and in 
sections 362.11 and 362.12 by replacing 
all references to ‘affected deposit 
insurance fund” with ‘“‘Deposit 
Insurance Fund” and by replacing all 
references to “deposit insurance funds”’ 
with “Deposit Insurance Fund.” 


Part 363—Annual Independent Audits 
and Reporting Requirements 


Part 363 is revised by replacing 
‘‘affected deposit insurance fund”’ in 
section 363.1(b)(3) with “Deposit 


_ Insurance Fund.” 


Part 364—Standards for Safety and 
Soundness 


Part 364 (Appendix A I. vi) is revised 
by replacing ‘deposit insurance funds” 
with “Deposit Insurance Fund.” 


Part 366—Minimum Standards of 
Integrity and Fitness for an FDIC 
Contractor 


Section 366.3(d) and 366.5 are revised 
by replacing all references to ‘‘a federal 
deposit insurance fund” with “the 
Deposit Insurance Fund (or any 
predecessor deposit insurance fund).” 


Part 367—Suspension and Exclusion of 
Contractors and Termination of 
Contracts 


Section 367.2(s)(1) is revised by 
replacing ‘Bank Insurance Fund (BIF), 
the Savings Association Insurance Fund 
(SAIF)” with “the former Bank 
Insurance Fund (BIF), the former 
Savings Association Insurance Fund 
(SAIF) or the Deposit Insurance Fund”. 
Section 367.2(s)(3) is revised by 
replacing “or the BIF, the SAIF” with 
“or the former BIF, the former SAIF, the 
Deposit Insurance Fund.” Section 
367.6(d) is revised by replacing ‘‘Federal 
deposit insurance funds” with “the 
Deposit Insurance Fund (or any 
predecessor deposit insurance fund).”’ 


III. Waiver of APA Requirements 


The revisions to the FDIC’s 
regulations made by the final rule are all 
technical, conforming and non- 
discretionary changes required by the 
Reform Act and the Amendments Act 
incident to the merger of BIF and SAIF 
and the formation of the DIF. Thus, the 
FDIC Board of Directors has determined 
that the public notice and participation 
that ordinarily would be required by the 
Administrative Procedure Act (5 U.S.C. 
553) before a regulation may take effect 
are unnecessary and that good cause 
exists for an exception to the customary 
30-day delayed effective date. 


IV. Paperwork Reduction Act 


The final rule will not create or 
modify any collections of information 
pursuant to the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq.). 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 


V. Regulatory Flexibility Act 


A regulatory flexibility analysis is 
required only when an agency must 
publish a notice of proposed rulemaking 
(5 U.S.C. 603, 604). Because the 
revisions to the FDIC’s regulations are 
published in final form without a notice 
of proposed rulemaking, no regulatory 
flexibility analysis is required. 
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VI. The Treasury and General 
Government Appropriations Act, 
1999—Assessment of Federal 
Regulations and Policies on Families 
The FDIC has determined that the 
final rule will not affect family well- 
being within the meaning of section 654 
of the Treasury and General 
Government Appropriations Act, 
enacted as part of the Omnibus 
Consolidated and Emergency 
Supplemental Appropriations Act of 
1999 (Pub. L. 105-277, 112 Stat. 2681). 


VII. Small Business Regulatory 
Enforcement Fairness Act 

The Office of Management and Budget 
has determined that the final rule is not 
a “major rule” within the meaning of 
the relevant sections of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (““SBREFA”’) (5 
U.S.C. 801 et seq.). As required by ~ 
SBREFA, the FDIC will file the 
appropriate reports with Congress and 
the General Accounting Office so that 
the final rule may be reviewed. 


List of Subjects 


12 CFR Part 303 


Administrative practice procedure, 
Bank deposit insurance, Banks, banking, 
Reporting and recordkeeping 
requirements, Savings associations. 

12 CFR Part 308 | 


Administrative practice and 
procedure, Bank deposit insurance, 
Banks, banking, Claims, Crime, Equal 
access to justice, Fraud, Investigations, 
Lawyers, Penalties. 

12 CFR Part 312 

Bank deposit insurance, Savings 
associations. 

12 CFR Part 336 


Conflict of interest. 


12 CFR Part 347 

Authority delegations (Government 
agencies), Bank deposit insurance, 
Banks, banking, Credit, Foreign banking, 
Investments, Reporting and 
recordkeeping requirements, United 
States investments abroad. 
12 CFR Part 348 

Antitrust, banks, banking, holding 
companies. 
12 CFR Part 357 

Savings associations. 
12 CFR Part 362 

Administrative practice and 
procedure, Authority delegations 


(Government Agencies), Bank deposit 
insurance, Banks, banking, Investments, 


Reporting and 
requirements. 


12 CFR Part 363 


Accounting, Administrative practice 
and procedure, Banks, banking, 
Reporting and recordkeeping 
requirements. 


12 CFR Part 364 


Administrative practice and 
procedure, Bank deposit insurance, 
Reporting and recordkeeping 
requirements. 


12 CFR Part 366 


Conflict of interests, Government 
contracts, Reporting and recordkeeping 
requirements. 


12 CFR Part 367 


Administrative practice and 
procedure, Conflict of interests, 
Government contracts. 
= For the reasons stated above, the 
Board of Directors of the Federal 
Deposit Insurance Corporation hereby 
amends chapter III of title 12 of the 
Code of Federal Regulations as follows: 


PART 303—FILING PROCEDURES 


w 1. The authority citation for part 303 
continues to read as follows: 


Authority: 12 U.S.C. 378, 1813, 1815, 1817, 
1818, 1819, (Seventh and Tenth), 1820, 1823, 
1828, 1831a, 1831e,.18310, 1831p—1, 1831w, 
1835a, 1843(]), 3104, 3105, 3108, 3207; 15 
U.S.C. 1601-1607. 


§303.61 [Amended] 

@ 2. Section 303.61 paragraph (d) is 
removed and paragraph (e) is 
redesignated as (d). 


§303.62 [Amended] ; 

@ 3. Section 303.62 paragraph (b)(3) is 
removed and paragraphs (b)(4), (b)(5) 
and (b)(6) are redesignated, respectively, 
as (b)(3), (b)(4) and (b)(5). 

§ 303.162 [Amended] 

# 4. Section 303.162 (b) is amended by 
removing ‘‘federal deposit insurance 
funds” and adding in its place “Deposit 
Insurance Fund”. 


§303.187 [Amended] 

g@ 5. Section 303.187 (a)(2)(vi) is 
amended by removing “Bank Insurance 
Fund” and adding in its place ‘‘Deposit 
Insurance Fund”. 


§303.245 [Amended] 
w 6. Section 303.245(a) is amended by 
removing ‘‘Bank Insurance Fund (BIF) 
or the Savings Association Insurance 
Fund (SAIF)” and. adding in its place 
“Deposit Insurance Fund”. 


§303.246 [Removed]; §§ 303.247, 303.248, 
303.249, 303.250, 303.251 and 303.252 
[Redesignated] 


@ 7. Section 303.246 is removed and 
sections 303.247, 303.248, 303.249, 
303.250, 303.251 and 303.252 are 


' redesignated, respectively, as sections 


303.246, 303.247, 3030.248, 303.249, 
303.250 and 303.251. 


PART 308—RULES OF PRACTICE AND 
PROCEDURE 


a 8. The authority citation continues to 
read as follows: 

Authority: 5 U.S.C. 504, 554-557; 12 
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818, 
1820, 1828, 1829, 1829b, 1831i, 1831m(g)(4), 
18310, 1831p—1, 1832(c), 1884(b), 1972, 
3102, 3108(a), 3349, 3909, 4717; 15 U.S.C. 
78(h) and (i), 780—4(c), 780-5, 78q—1, 78s, 
78u, 78u—2, 78u-—3, and 78w, 6801(b), 
6805(b)(1); 28 U.S.C. 2461 note; 31 U.S.C. 
330, 5321; 42 U.S.C. 4012a; Sec. 3100(s), Pub. 
L. 104-134, 110 Stat. 1321-358: . 


§ 308.111 [Amended] 


w 9. Section 308.111(f) is amended by 
removing ‘‘Bank Insurance Fund or the 
Savings Association Insurance Fund” 
and adding in its place ‘Deposit 
Insurance Fund”’. 


PART 312—[REMOVED] 


m= 10. Under section 8 of the Federal 
Deposit Insurance Reform Conforming 
Amendments Act of 2005 (Pub. L. 109- 
173), amend 12 CFR chapter III by 
removing part 312. 


PART 336—FDIC EMPLOYEES 


@ 11. The authority citation continues to 
read as follows: 


Authority: 5 U.S.C. 7301; 12 U.S.C. 
1819(a). 


w@ 12. Section 336.3(f) is revised to read 
as follows: 


§336.3 Definitions. 
* * * * * 

(f) Federal deposit insurance fund 
means the Deposit Insurance Fund, the 
former Bank Insurance Fund, the former 
Savings Association Insurance Fund, 
the Federal Savings and Loan Insurance 
Corporation (FSLIC) Resolution Trust, 
or the funds formerly maintained by the 
Resolution Trust Corporation (RTC), or 
their successors, for the benefit of 


insured depositors. 
* * * * * 


PART 347—INTERNATIONAL 
BANKING 


@ 13. The authority citation continues to 
read as follows: 
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Authority: 12 U.S.C. 1813, 1815, 1817, 
1819, 1820, 1828, 3103, 3104, 3105, 3108, 
3109; Title IX, Pub. L. 98-181, 97 Stat. 1153. 


§347.202 [Amended] 


m 14. Section 347.202(u) is amended by 
removing ‘“Bank Insurance Fund” and 
adding in its place ‘“‘Deposit Insurance 
Fund”. 


§ 347.209 [Amended] 


15. Section 347.209(a) and (b)(3) are 
amended by removing “‘deposit 
insurance fund” in each place it appears 
and adding in its place “Deposit 
Insurance Fund’. 


§ 347.212 [Amended] 


@ 16. Section 347.212(b) is amended by 
removing ‘‘affected deposit insurance 
fund” and adding in its place ne 
Insurance Fund”’. 


PART 348—MANAGEMENT OFFICIAL 
INTERLOCKS 


= 17. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 3207, 12 U.S.C. 
1823(k). 


§348.6 [Amended] 


@ 18. Section 348.6(d) is amended by 
removing “12 CFR 303.250” and adding 
in its place “12 CFR 303.249”. 


PART 357—DETERMINATION OF 
ECONOMICALLY DEPRESSED 
REGIONS 


= 19. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 1819({k)(5). 


§357.1 [Amended] 


@ 20. Section 357.1(a) is amended by 
removing “Savings Association 
Insurance Fund members” and adding 
in its place “insured savings 
associations”. 


PART 362—ACTIVITIES OF INSURED 
STATE BANKS AND INSURED 
SAVINGS ASSOCIATIONS 


@ 21. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 1816, 1818, 
1819(a)(Tenth), 1828(j), 1828a, 
1831e, 1831w, 


§362.1 [Amended] 


@ 22. Section 362.1(d) is amended by 
removing “deposit i insurance funds” _ 
and adding in its place “Deposit _ 
Insurance Fund”. 


§362.2 [Amended] 


@ 23. Section 362.2(p) is amended by 
removing “deposit insurance fund” and 
adding in its place “Deposit Insurance 
Fund” and removing “any insurance 
fund” and adding in its place “the 


_ Deposit Insurance Fund”’. 


§362.3 [Amended] 


@ 24. Section 362.3 is amended as 
follows: 

w A. Paragraph (a)(2)(iii)(A)(2) is 
amended by removing “appropriate 
deposit insurance fund” and adding in 
its place ‘Deposit Insurance Fund”’. 

w B. Paragraph (b)(2)(i) is amended by 
removing ‘affected deposit insurance 
fund” and adding in its place “‘Deposit 
Insurance Fund” and by removing 
“deposit insurance funds” and adding 
in its place “Deposit Insurance Fund”’. 
w C. Paragraphs (b)(2)(iii)(A) and (B) are 
amended by removing “deposit 
insurance funds” in both places it 
appears and adding in each place 
“Deposit Insurance Fund”. 


§362.4 [Amended] 


w 25. Section 362.4 is amended as 
follows: 


_ @ A. Paragraph (b)(1) is amended by 


removing “affected deposit insurance 
fund” and adding in its place “Deposit 
Insurance Fund” and by removing 
“deposit insurance funds” and adding 
in its place ‘Deposit Insurance Fund’. 
= B. Paragraphs (b)(3), (b)(5), (b)(6), and 
(b)(7) are amended by removing 


_ “deposit insurance funds” in each place 


it appears and adding in each such 
place “Deposit Insurance Fund”. 


§362.9 [Amended] 


@ 26. Section 362.9(c) is amended by 
removing ‘deposit insurance funds” 
and adding in its place “Deposit 
Insurance Fund”. 


§ 362.11 [Amended] 


@ 27-28. Section 362.11 is amended by 
removing ‘affected deposit insurance 
fund” each place it appears and adding 
in each such place “Deposit Insurance 
Fund” and by removing “deposit 
insurance funds” each place it appears 
and adding in each such place “‘Deposit 
Insurance Fund”. 


§362.12 [Amended] 


@ 29. Section 362.12 is amended by 
removing “affected deposit insurance 
fund” each place it appears and adding 
in each such place “Deposit Insurance 
Fund” and by removing “deposit 
insurance funds” each place it appears 
and adding in each such place. “Deposit 
Insurance Fund”’. 


PART 363—ANNUAL INDEPENDENT 
AUDITS AND REPORTING 
REQUIREMENTS 


@ 30. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 1831m. 


§363.1 [Amended] 


@ 31. Section 363.1(b)(3) is amended by 
removing “affected deposit insurance 
fund” and adding in its place ‘“‘Deposit 
Insurance Fund”. 


PART 364—STANDARDS FOR SAFETY 
AND SOUNDNESS 


w 32. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 1818 and 1819 
(Tenth); 15 U.S.C. 1681b, 1681s, and 1681w. 


Appendix A to Part 364 [Amended] 


@ 33. Appendix A I. vi, is amended by 
removing ‘deposit insurance funds” 
and adding in its place “Deposit 
Insurance Fund”. 


PART 366—MINIMUM STANDARDS OF 
INTEGRITY AND FITNESS FOR AN 
FDIC CONTRACTOR 


m 34. The authority citation continues to 
read as follows: 


Authority: Section 9 (Tenth) of the Federal 
Deposit Insurance Act (FDI Act), 12 U.S.C. 
1819 (Tenth); sections 12(f)(3) and (4) of the 
FDI Act, 12 U.S.C. 1822(f)(3) and (4); and 
section 19 of Pub. L. 103-204, 107 Stat. 2369. 


§366.3 [Amended] 

@ 35. Section 366.3(d) is amended by 
removing ‘‘a federal deposit insurance 
fund” and adding in its place “the 
Deposit Insurance Fund (or any 


predecessor deposit insurance fund)”. 


§366.5 [Amended] 


@ 36. Section 366.5 introductory text is 
amended by removing ‘‘a federal deposit 
insurance fund” and adding in its place 
“the Deposit Insurance Fund (or any 
predecessor deposit insurance fund)”. 


PART 367—SUSPENSION AND 
EXCLUSION OF CONTRACTOR AND 
TERMINATION OF CONTRACTS 


= 37. The authority citation continues to 
read as follows: 


Authority: 12 U.S.C. 1822(f)(4) and (5). 


§367.2 [Amended] 

gw 38. Amend § 367.2 as follows: 

aA. Paragraph (s)(1) is amended by 
removing ‘‘Bank Insurance Fund (BIF), 
the Savings Association Insurance Fund 
(SAIF)” and adding in its place “former 
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Bank Insurance Fund (BIF), the former 
Savings Association Insurance Fund 
(SAIF) or the Deposit Insurance Fund”’. 
w B. Paragraph (s)(3)isamendedby_ 
removing “or the BIF, the SAIF” and 
adding in its place “‘or the former BIF, 
the former SAIF, the Deposit Insurance 
Fund”. 


§367.6 [Amended] 
w 39. Section 367.6(d) is amended by 
removing “Federal deposit insurance 
funds” and adding in its place ‘Deposit 
Insurance Fund (or any predecessor 
deposit insurance fund)’. 
By order of the Board of Directors. 
Dated at Washington DC, this 4th day of 
April, 2006. 
Federal Deposit Insurance Corporation. 
Valerie J. Best, 
Assistant Executive Secretary. 
[FR Doc. 06-3721 Filed 4~20-06; 8:45 am] 
BILLING CODE 6714-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. FAA-—2005-23441; Directorate 


Airworthiness Directives; Boeing 
Model 747-100, 747-100B, 747—100B 
SUD, 747-200B, 747—200C, 747-200F, 
747-300, 747SR, and 747SP Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is superseding an 
existing airworthiness directive (AD), 
which applies to certain Boeing Model 
747-100, 747-100B, 747—100B.SUD, 
747-200B, 747—200C, 747—200F, 747- 
300, 747SR, and 747SP series airplanes. 
That AD currently requires repetitive 
detailed and ultrasonic inspections of 
the thrust links of the rear engine . 
mounts for any crack or fracture and 
corrective actions if necessary. This new 
AD requires repetitive replacement of 
the thrust links with new or overhauled 
thrust links, which ends the repetitive 
detailed and ultrasonic inspections. 
This AD results from the finding of 
fractured and cracked forward lugs of 
the rear engine mount thrust link on the 


number one strut on two airplanes. We 
are issuing this AD to prevent cracked 
or fractured thrust links that could lead 
to the loss of the load path for the rear 
engine mount bulkhead and damage to 
other primary engine mount structure, 
which could result in the in-flight 
separation of the engine from the 
airplane and consequent loss of control 
of the airplane. 
DATES: This AD becomes effective May 
26, 2006. 

On September 30, 2005 {70 FR 54474, 


’ September 15, 2005), the Director of the 


Federal Register approved the 
incorporation by reference of Boeing 
Alert Service Bulletin 747-71A2309, 
dated August 18, 2005. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, room PL—401, 
Washington, DC. 

Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: Ivan 
Li, Aerospace Engineer, Airframe 
Branch, ANM-—1208S, FAA, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 917-6437; 
fax (425) 917-6590. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 

Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that 
supersedes AD 2005—19—06, amendment 
39-14271 (70 FR 54474, September 15, 
2005}. The existing AD applies to 
certain Boeing Model 747—100, 747— 
100B, 747-100B SUD, 747—200B, 747- 
200C, 747—200F; 747-300, 747SR, and 
747SP series airplanes. That NPRM was 
published in the Federal ron 
January 11, 2006 (71 FR 1718). That 
NPRM proposed to continue to require 


repetitive detailed and ultrasonic 
inspections of the thrust links of the rear 
engine mounts for any crack or fracture 
and corrective actions if necessary. That 
NPRM also proposed to require 
repetitive replacement of the thrust 
links with new or overhauled thrust 
links, which ends the repetitive detailed 
and ultrasonic inspections. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments that have 
been received on the NPRM. 


Support for the NPRM 
Boeing and Northwest Airlines — 


_ (NWA) support the NPRM. 


Request for Clarification 


NWA states that, as a result of the 
inspections required by AD 2005-19— 
06, some thrust links may have already 
been replaced with new or overhauled 
thrust links (prior to the initial 
compliance time specified in Table 1 of 
the NPRM). According to NWA’s 
interpretation of paragraph (e) of the 
NPRM, replacements done previously in 
accordance with AD 2005-19-06 
comply with the initial replacement 
specified in the NPRM. We infer that the 
commenter would like us to clarify 
whether this interpretation is correct. 

We agree that, under paragraph (e) of 


_ this AD, the actions required by this AD 
- must be accomplished within the 


specified compliance times, unless the 
actions have been previously 
accomplished. Therefore, replacement 

of a cracked or fractured thrust link in 
accordance with paragraph (h) of AD 
2005—19—06 constitutes compliance 
with the initial replacement required by 
paragraph (k) of this AD, for that thrust 
link only. No change to this AD is 
necessary. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
that have been submitted, and 
determined that air safety and the 
public interest require adopting the AD 
as proposed. 


Costs of Compliance 


There are about 274 airplanes of the 
affected design in the worldwide fleet. 
The following table provides the 
estimated costs, at an average labor rate 
of $65 per hour, for U.S. operators to 
comply with this AD. 
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ESTIMATED Costs 


Action Work hours 


Cost per airplane 


Number of 

registered 

airplanes 


4nspection (required by AD 
2005-19-06). 
Replacement (new action) 


8 (2 per engine) 


4 (1 per engine) 


$41,684, per replacement 
cycle. 


$520, per inspection cycle .... 


100 


100 | $4, 168,400, per replacement 


cycle. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart Ill, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for — 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this eases 
action. 

Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory’ 
Flexibility Act. 

We prepared a regulatory pcaheatin: 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. - 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows:. 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
@ 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by removing amendment 39-14271 (70 
FR 54474, September 15, 2005) and by 
adding the following new airworthiness 
directive (AD): 
2006-09-01 Boeing: Amendment 39-14571. 
Docket No. FAA—2005-23441; 
Directorate Identifier 2005-NM-—199—AD. 


Effective Date 

(a) This AD becomes effective May 26, 
2006. 
Affected ADs 

(b) This AD supersedes AD 2005-19-06. 
Applicability 

(c) This AD applies to Boeing Model 747— 
100, 747—100B, 747-100B SUD, 747—200B, 
747-200C, 747—200F, 747-300, 7475R, and 


747SP series airplanes, certificated in any 
category; equipped with Pratt & Whitney 


. JT9D~3 and series engines, except JT9D-— 


70 engines; as identified in Boeing Alert 
Service Bulletin 747—71A2309, dated August 
18, 2005. 


Unsafe Condition 


(d) This AD results from the finding of 
fractured and cracked forward lugs of the rear 
engine mount thrust link on the number one 
strut on two airplanes. We are issuing this 
AD to prevent cracked or fractured thrust 
links that could lead to the loss of the load 


. path for the rear engine mount bulkhead and 


damage to other primary engine mount 
structure, which could result in the in-flight 
separation of the engine from the airplane 
and consequent loss of control of the 


airplane. 
Compliance 
(e) You are responsible for having the 


actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Restatement of Requirements of AD 2005- 
19-06 


Service Bulletin References 


(f) The term “service bulletin,” as used in 
this AD, means the Accomplishment 
Instructions of Boeing Alert Service Bulletin 
747-71A2309, dated August 18, 2005. 


Repetitive Inspections of Thrust Links 


(g) Within 90 days after September 30, 
2005 (the effective date of AD 2005-19-06}, 
do a detailed inspection and ultrasonic 
inspection of thrust link lugs having part 
number (P/N) 65B90360—1 or —4 of the rear 
engine mount of struts 1, 2, 3, and 4 for any 
crack or fracture, in accordance with Part 1 
of the service bulletin. If the thrust link is not 
found cracked or fractured: Repeat the 
inspections thereafter at intervals not to 
exceed 1,200 flight cycles or 18 months, 
whichever is first, until the repetitive 
replacement or overhaul of the thrust link 
required by paragraph (k) of this AD is 
accomplished. Accomplishing the repetitive 
replacement or overhaul of a thrust link as © 
specified in paragraph (h) or (k) of this AD 
terminates the repetitive inspections for that 
thrust link only. 


Corrective Actions 


(h) If a cracked thrust link is found during 
any inspection required by paragraph (g) of 
this AD or during any replacement or 
overhaul done in accordance with the service 
bulletin: Before further flight, do the actions 
specified in paragraph (h)(1) of this AD. Ifa 


‘fractured thrust link is found during any 


inspection required by paragraph (g) of this 
AD or during any replacement or overhaul 
done in accordance with the service bulletin: 
Before further flight, do the actions specified 
in paragraphs (h)(1) and (h)(2) of this AD. 

(1) Replace the thrust link with a-‘new or 
overhauled thrust link in accordance with 
Part 2 of the service bulletin; except as 
provided by paragraph (i) of this AD. Repeat 
the replacement at the applicable compliance 
time specified in paragraph (h){1)(i) or 
(h)(1)(ii) of this AD. 

(i) For replacement with a thrust link 
assembly having P/N 65B90360-1 or —4: 
Thereafter at intervals not to exceed 6,000 
flight cycles. 

(ii) For replacement with a thrust link 
assembly having P/N 65B90360—7: Thereafter 
at intervals not to exceed 12,000 flight cycles. 

(2) Do the corrective actions in accordance 
with Parts 3, 4, and 5 of the service bulletin; 


except as provided by paragraph (i) of this 
AD. 
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Exception to Service Bulletin 


(i) Where the service bulletin specifies to 
contact Boeing for appropriate action, do the 
corrective action using a methgd approved in 
accordance with paragraph (I) of this AD. 
Credit for Certain Corrective Actions 

(j) Reworking the lugs on the bulkhead 
fitting of the rear engine mount as specified 
in paragraphs (b)(2), (e), and (f) of AD 2001- 
15-15, amendment 39—12349, is acceptable 
for compliance with accomplishing the 
corrective action specified in ‘Part 3—Rear 
Engine Mount Bulkhead Inspection and Lug 
Overhaul and Upper Fitting Overhaul and 
Bolt Replacement” of the service bulletin. 


New Requirements of This AD 


Terminating Action—Repetitive Replacement 
or Overhaul of All Thrust Links 


(k) At the applicable compliance times 
specified in Table 1 of this AD: Repetitively 
replace the thrust link of the rear engine 
mount of struts 1, 2, 3, and 4 with a new or 
overhauled thrust link, in accordance with 
Part 2 of the service bulletin; except as 
provided by paragraph (i) of this AD. During 
any replacement required by this paragraph, 
an existing thrust link may be rep!aced with 
a new or overhauled thrust link having P/N 
65B90360-1, —-4 or —7, provided that the 
applicable repetitive interval specified in 


TABLE 1.—COMPLIANCE TIMES 


Table 1 of this AD is complied with. Ifa 
fractured thrust link is found during any _ 
replacement or overhaul done in accordance 
with this paragraph: Before further flight, do 
the corrective actions specified in paragraph 
(h)(2) of this AD. Repetitive replacement of 
all thrust links having P/N 65B90360-1 or -4 
terminates the repetitive inspections required 
by paragraph (g) of this AD. Accomplishing 
the repetitive replacement or overhaul of a 
thrust link required by paragraph (h) of this 
AD constitutes compliance with the 
requirements of this paragraph for that thrust 
link only. 


- 


For thrust link P/N— 


= 


Initial replacement— 


Repetitive interval— 


65B90360—1 or 
65B90360-7 


Within 36 months after the effective date of 
this AD. 

Within 12,000 flight cycles after the new thrust 
link has been installed. 


Thereafter at intervals not to exceed 6,000 
flight cycles. 

Thereafter at intervals not to exceed 12,000 
flight cycles.” 


Alternative Methods of Compliance 
(AMOCs) 

(1)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

_ (2) Before using any AMOC approved in 

accordance with § 39.19 on any airplane to 

- which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 
Commercial Airplanes Delegation Option 
Authorization Organization who has been 
authorized by the Manager, Seattle ACO, to 
make those findings. For a repair method to | 

’ be approved, the repair must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 

(4) The actions identified in paragraphs (g) 
and (k) of this AD are approved as an AMOC 
to paragraphs (c) and (d) of AD 2004-07-22, 
amendment 39—13566, for the inspections of 
structural significant item S—2, for the thrust 
links only, of Boeing Supplemental 
Structural Inspection Document D6-35022, 
Revision G, dated December 2000. All 
. provisions of AD 2004-07-22 that are not 

specifically referenced in this paragraph, 
including the initial inspection threshold 
required by paragraph (d) of AD 2004-07-22, 
remain fully applicable and must be 
complied with. 

(5) AMOCs approved previously in 
accordance with AD 2005-19-06, 
amendment 39-14271, are approved as 
Ty for the corresponding provisions of 

s AD 


Material Incorporated by Reference — 
(m) You must use Boeing Alert Service 
Bulletin 747—71A2309, dated August 18, 


2005, to perform the actions that are required 
by this AD, unless the AD specifies 


otherwise. On September 30, 2005 (70 FR 
54474, September 15, 2005), the Director of 
the Federal Register approved the 
incorporation by reference of Boeing Alert 
Service Bulletin 747—-71A2309, dated August 
18, 2005. Contact Boeing Commercial . 
Airplanes, P.O. Box 3707, Seattle, iets 
Washington 98124-2207, for a copy of this 
service information. You may review copies 
at the Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street, SW., room PL-401, Nassif Building, 
Washington, DC; on the Internet at http:// 
dms.dot.gov; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on April 13, 
2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 06-3796 Filed 4-20-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-—2006-—24364; Directorate 
Identifier 2004—-NM-272—AD; Amendment 
39-14534; AD 2006-07-07] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A300 B4-600, B4—-600R, and F4—600R 
Series Airplanes, and Model C4—605R 
Variant F Airplanes (Collectively Called 
A300-600 Series Airplanes) 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule; correction. 


SUMMARY: The FAA is correcting a 
typographical error in an existing 
airworthiness directive (AD) that was 
published in the Federal Register on 
March 31, 2006 (71 FR 16206). The error 
resulted in an incorrect Docket No. This 
AD applies to certain Airbus Model 
A300-600 series airplanes. This AD 
requires modifying nine bolt holes in 
the vertical flange to prevent cracking 
before the inspection threshold of AD 
98-18-02. 

DATES: Effective April 17, 2006. 
ADDRESSES: The AD docket contains the 
proposed AD, comments, and any final 
disposition. You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov, or in person at the Docket 
Management Facility office between 9 
a.m. and 5 p.m., Monday through , 
Friday, except Federal holidays. The ~ 
Docket Management Facility office” 
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(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the U.S. Department of Transportation, 
400 Seventh Street, SW., room PL—401, 
Washington, DC. This docket number is 
FAA-2006-—24364; the directorate 
identifier for this docket is 2004—NM-— 
272—AD. 

FOR FURTHER INFORMATION CONTACT: Tim 
Backman, Aerospace Engineer, ANM-— 
116, International Branch, Transport 
Airplane Directorate, FAA, 1601 Lind | 
Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2797; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: On March 
15, 2006, the FAA issued AD 2006-07— 
07, amendment 39—14534 (71 FR 16206, 
March 31, 2006), for certain Airbus 
Model A300-600 series airplanes. The 
AD requires modifying nine bolt holes 
in the vertical flange to prevent cracking 
before the inspection threshold of AD 
98-18-02. 

As published, the AD lists the Docket 
No. as FAA—2006-—24124. The correct 
Docket No. is FAA—2006-—24364. 

No other part of the regulatory 
information has been changed; 
therefore, the final rule is not 
republished in the Federal Register. 

e effective date of this AD remains 
17, 2006. 

- In the Federal Register of March 31, 
2006, on page 16206, in the first 
column; on page 16207, in the third 
column; and on page 16208 in the 
second column; the Docket No. of AD 
2006-07-07 is corrected to read as 
follows: FAA—2006—24364. 

Issued in Renton, Washington, on April 13, 
2006. 

Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 06-3797 Filed 4-20-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-24117; Directorate 
identifier 2006-NE-07-AD; Amendment 39- 
14570; AD 2006-08-13] 


RIN 2120-AA64 


Airworthiness Directives; Pratt & 
Whitney Canada (PWC) PW535A 
Turboshaft Engines 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule; request for 
comments. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for Pratt & 
Whitney Canada (PWC) PW535A 
turboshaft engines with serial numbers 
(SNs) lower than DC0241, and with 
hydromechanical fuel control (HFC) 
part number (P/N) 819735-4, 819735-5, 
or 819735-—6 installed. This AD requires 
inspection and verification of the proper 
adjustment of the ratio unit setscrew 
adjustment of installed HFC units. This 
AD results from incidents of PW535A 
turboshaft engines experiencing lack of 
response to the power lever input 
during attempted engine acceleration, 
due to an incorrect adjustment of the 
HFC ratio unit setscrew. We are issuing 
this AD to prevent lack of engine 
response to power lever input, which 
could cause a single or dual engine in- 
flight shutdown event. 

DATES: Effective May 8, 2006. The 
Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the 
regulations as of May 8, 2006. We must 
receive any comments on this AD by 
June 20, 2006. 

ADDRESSES: Use one of the following 
addresses to comment on this AD: 

¢ DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590— 


0001. 


e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
Contact Pratt & Whitney Canada, 1000 
Marie-Victorin, Longueuil, Quebec, 
Canada, J4G 1A1; telephone 800—268- 
8000; fax 450-647-2888, for the service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: Ian 
Dargin, Aerospace Engineer, Engine 
Certification Office, FAA, Engine and 
Propeller Directorate, 12 New England 
Executive Park, Burlington, MA 01803; 
telephone (781) 238-7178; fax (781) 
238-7199. 

SUPPLEMENTARY INFORMATION: Transport 
Canada, which is the airworthiness 
authority for Canada, recently notified 
us that an unsafe condition may exist on 
PWC PW535A turboshaft engines with 
SNs lower than DC0241. Transport 
Canada advises that they received 


reports of incidents of PW535A ~ 
turboshaft engines experiencing lack of 
response to the power lever input 
during engine acceleration, due to an 
incorrect adjustment of the HFC ratio 
unit setscrew. Two events resulted in 
engine in-flight shutdowns. 


Relevant Service Information 


We have reviewed and approved the 
technical contents of PWC Alert Service 
Bulletin (ASB) No. PW500—72—A30257, 
Revision 1, dated December 3, 2004, 
that describes procedures for inspecting 
and verifying proper adjustment of the 
ratio unit setscrew of installed HFC 
units. Transport Canada classified this 
ASB as mandatory and issued AD CF- 
2004—28 in order to ensure the 
airworthiness of these PWC engines in 
Canada. 


Bilateral Airworthiness Agreement 


This PW535A turboshaft engine 
model is manufactured in Canada and is 
type certificated for operation in the 
United States under the provisions of 
section 21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Under this bilateral 
airworthiness agreement, Transport 
Canada kept the FAA informed of the 
situation described above. We have 
examined the findings of Transport 
Canada, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for 
operation in the United States. 


FAA’s Determination and Requirements 
of This AD 


The unsafe condition described 
previously is likely to exist or develop 
on other PW535A turboshaft engines of 
the same type design. We are issuing 
this AD to prevent lack of engine 
response to power lever input, which 
could cause a single or dual engine in- | 
flight shutdown event. This AD requires 
inspection and verification of the proper 
adjustment of the ratio unit setscrew of 
installed HFC units. You must use the 
service information described 
previously to perform the actions 
required by this AD. 

FAA’s Determination of the Effective 
Date 

Since an unsafe condition exists that 
requires the immediate adoption of this 
AD, we have found that notice and 
opportunity for public comment before 
issuing this AD are impracticable, and 
that good cause exists for making this 
amendment effective in less than 30 
days. 
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Comments Invited 


This AD is a final rule that involves 
requirements affecting flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to send us any 
written relevant data, views, or 
arguments regarding this AD. Send your 
comments to an address listed under 
ADDRESSES. Include “AD Docket No. 
FAA-2006-—24117; Directorate Identifier 
2006—NE-07-AD” in the subject line of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify it. , 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of the DMS Web site, 
anyone can find and read the comments 
in any of our dockets, including the 
name of the individual who sent the 
comment (or signed the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477—78) or you may visit 
http://dms.dot.gov. 


Examining the AD Docket 


You may examine the docket that 

~ contains the AD, any comments 
received, and any final disposition in 
person at the Docket Management 
Facility Docket Office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The Docket 
Office (telephone (800) 647-5227) is 
located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 


Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 


for practices, methods, and procedures 
the Administrator finds necessary for 


. safety in air commerce. This regulation 


is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

- We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 


levels of government. 


For the reasons discussed above, I 
certify that the regulation: _ 

1. Is not a “significant regulatory 
action” under Executive Order. 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. We prepared a summary 
of the costs to comply with this AD and 
placed it in the AD Docket. You may get 
a copy of this summary by sending a 
request to us at the address listed under 

ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 


Adoption of the Amendment 


m Under the authority delegated to me 

by the Administrator, the Federal 
Aviation Administration amends part 39 
of the Federal Aviation Regulations (14 
CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
m 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 

2006-08-13 Pratt & Whitney Canada: 
Amendment 39-14570. Docket No. 
FAA-2006—24117; Directorate Identifier 
2006—NE-07—AD. 

Effective Date 

(a) This airworthiness directive (AD) 


air commerce by prescribing regulations becomes effective May 8, 2006. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to Pratt & Whitney 
Canada (PWC) PW535A engines with serial 
numbers lower than DC0241, and with 
hydromechanical fuel control (HFC) part 
number (P/N) 819735-—4, 819735-5, or 
819735-6 installed. These engine models are 
installed on, but not limited to, Cessna model 
560 Citation (Encore) airplanes. 
Unsafe Condition 

(d) This AD results from incidents of 
PW535A engines experiencing lack of 
response to the power lever input during 
engine acceleration, due to an incorrect 
adjustment of the HFC ratie unit setscrew. 
We are issuing this AD to prevent lack of 
engine response to power lever input, which 
could cause a single or dual engine in-flight 
shutdown event. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
50 flight hours time-in-service after the 
effective date of this AD, unless the actions 
have already been done. . 

(f} To ensure the HFC, P/N 819735—4, 
819735-—5, or 819735-6, ratio unit setscrew is 
properly adjusted, determine if the HFC 
serial number is listed in Table 1 of PWC 
Alert Service Bulletin (ASB) No. PW500—72- 


' A30257, Revision 1, dated December 3, 2004. 


(1) If the HFC’s serial number is listed in 
Table 1, ensure the HFC ratio unit setscrew 
is properly adjusted by following the 
instructions contained in paragraphs 3 B, C, 
D, E, F, G, and H of PWC ASB No. PW500- 
72-A30257, Revision 1, dated December 3, 
2004. 

(2) If the HFC’s serial number is not listed, 
this airworthiness directive is not applicable. 
Prior Credit 

(g) Compliance with the original version of 
PWC ASB No. PW500—72-—A30257, dated 


December 2, 2003, before the effective date of 
this AD satisfies the requirements of this AD. 


Alternative Methods of Compliance 


(h) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. é 


Related Information 

(i) Transport Canada airworthiness 
directive CF—2004—28, dated December 20, 
2004, also addresses the subject of this AD. 


Material Incorporated by Reference 


(j) You must use Pratt & Whitney Canada 
Alert Service Bulletin No. PW500—72- : 
A30257, Revision 1, dated December 3, 2004, 
to perform the actions required by this AD. 
The Director of the Federal Register approved 


_ the incorporation by reference of this service 


bulletin in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Contact Pratt & Whitney 
Canada, 1000 Marie-Victorin, Longueuil, 
Quebec, Canada, J4G 1A1; telephone 800— 
268-8000; fax 450-647-2888, for a copy of 
this service information. You may review 
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copies at the Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, Room 
PL-401, Washington, DC 20590-0001, on the 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
_ the availability of this material at NARA, call 
202-741-6030, or go to: http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 


Issued in Burlington, Massachusetts, on 
April 14, 2006. 
Robert G. Mann, 


Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


{FR Doc. 06-3765 Filed 4—20—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 558 


New Animal Drugs for Use in Animal 
Feeds; Melengestrol and Monensin 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by Ivy 
Laboratories, Division of Ivy Animal 
Health, Inc. The ANADA provides for 
use of single-ingredient Type A 
medicated articles containing 
melengestrol and monensin to make 
two-way combination drug Type C 
medicated feeds for heifers fed in 
confinement for slaughter. 

DATES: This rule is effective April 21, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Daniel A. Benz, Cénter for Veterinary 
Medicine (HF V—104), Food and Drug 
Administration, 7500 Standish PI., 
Rockville; MD 20855, 301-827-0223, e- 
mail: daniel.benz@fda.hhs.gov. , 
SUPPLEMENTARY INFORMATION: Ivy 
Laboratories, Division of Ivy Animal 
Health, Inc., 8857 Bond St., Overland 
Park, KS 66214, filed ANADA 200-422 
for use of HEIFERMAX 500 
(melengestrol acetate) Liquid Premix 
and RUMENSIN (monensin sodium) 
single-ingredient Type A medicated 
articles to make, two-way combination 
drug Type C medicated feeds for heifers 
fed in confinement for slaughter. Ivy 
Laboratories’ ANADA 200-422 is 
approved as a generic copy of 
Pharmacia and Upjohn’s NADA 125- 


476 for combination use of MGA 500 
(melengestrol acetate) Liquid Premix 
and RUMENSIN in cattle feed. The 
application is approved as of March 22, 
2006, and the regulations are amended 
in 21 CFR 558.342 to reflect the 
approval. The basis of approval is 
discussed in freedom of information 
summary. 

In accordance with the freedom of . 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(2) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3)(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 


w Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


@ 1. The authority citation for 21 CFR 
part 558 continues to read as follows: 


Authority: 21 U.S.C. 360b, 371. 


§558.342 [Amended] 


2. In § 558.342, amend the table in 
paragraphs (e)(1)(v) and (e)(1)(vi) in the 
“Sponsor” column by adding in 
numerical sequence “021641”’. 

Dated: April 7, 2006. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 06-3820 Filed 4-20-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 610 


[Docket No. 2005N-0355] 
RIN 0910-AF20 


Revocation of Status of Specific 
Products; Group A Streptococcus; 
Confirmation of Effective Date 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Direct final rule; confirmation of . 
effective date. 


SUMMARY: The Food and Drug 
Administration (FDA) is confirming the 
effective date of June 2, 2006, for the 
direct final rule that appeared in the 
Federal Register of December 2, 2005 _ 
(70 FR 72197). The direct final rule 
removes the regulation applicable to the 
status of specific products; Group A 
streptococcus. FDA is removing the 
regulation because the existing 
requirement for Group A streptococcus 
organisms and derivatives is both 
obsolete and a perceived impediment to 
the development of Group A 
streptococcus vaccines. This document 
confirms the effective date of the direct . 
final rule. 

DATES: Effective date confirmed: June 2, 
2006. 

FOR FURTHER INFORMATION CONTACT: 
Valerie A. Butler, Center for Biologics 
Evaluation and Research (HFM-—17), 
Food and Drug Administration, 1401 
Rockville Pike, suite 200N, Rockville, 
MD 20852-1448, 301-827-6210. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 2, 2005 
(70 FR 72197), FDA solicited comments 
concerning the direct final rule for a 75- 
day period ending February 15, 2006. 
FDA stated that the effective date of the 
direct final rule would be on June 2, 
2006, 6 months after the date of 
publication in the Federal Register, 
unless any significant adverse comment 
was submitted to FDA during the - 
comment period. FDA did not receive 
any significant adverse comments. 
Therefore, FDA is removing from the 


~ regulation 21 CFR 610.19 because this 


provision is obsolete and a perceived 
impediment to the development of 
Group A streptococcus vaccines. 


Authority: Therefore, under the Federal 
Food, Drug, and Cosmetic Act and the Public 
Health Service Act and under authority 
delegated to the Commissioner of Food and 
Drugs, the amendment issued thereby 
becomes effective on June 2, 2006. 
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Dated: April 14, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
{FR Doc. 06-3790 Filed 4-20-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF STATE 


22 CFR Parts 120, 121, 122, 123, 124, 
125, 126, 127, 128, 129, and 130 


[Public Notice: 5345] 


Amendments to the International 
Traffic in Arms Regulations: Office 
Names, Corrected Cross-Referencing, 
Reference to Wassenaar Arrangement, 
and Other Corrections/Administrative 
Changes 


AGENCY: Department of State. 
ACTION: Final rule. 


SUMMARY: The Department of State is 
amending the International Traffic in 
Arms Regulations (ITAR) to reflect 
current office names, correct cross- 
references, update the reference to the 
_Wassenaar Arrangement, and make 
other corrections and administrative 
changes. 


DATES: Effective Date: This rule is 
effective April 21, 2006. 
ADDRESSES: Interested parties may 

‘ submit comments at any time by any of 
the following methods: 

e E-mail: 
DDTCResponseTeam@state.gov with an 
appropriate subject line. 

e Mail: Department of State, 
Directorate of Defense Trade Controls, 
Office of Defense Trade Controls 
Management, ATTN: Regulatory 
Change, 12th Floor, SA—1, Washington, 
DC 20522-0112. 

e Fax: 202-261-8199. 

e Hand Delivery or Courier (regular 
work hours only): Department of State, 
Directorate of Defense Trade Controls, 
Office of Defense Trade Controls 
Management, ATTENTION: Regulatory 
Change, SA-1, 12th Floor, 2401 E Street, 
NW., Washington, DC 20037. ‘ 

Persons with access to the Internet 
may also view this notice by going to 
the regulations.gov Web site at: http:// 

www.regulations.gov/index.cfm. 

FOR FURTHER INFORMATION CONTACT: 
- Mary Sweeney, Office of Defense Trade 
Controls Management, Department of 
State, 12th Floor, SA—1, Washington, DC 
20522-0112; Telephone 202-663-2865 
or FAX 202-261-8199; e-mail: 
DDTCResponseTeam@state.gov. ATTN: 
Regulatory Change. 
SUPPLEMENTARY INFORMATION: References 
to the “Office of Defense Trade 


Controls” have been amended to the 
“Directorate of Defense Trade Controls” 
(§§ 120.1(c), 120.4(a), 120.4(b), 120.12, 
120.20, 120.28(a), 121.1 Category XXI(a), 
121.16, 122.1(a), 122.4(a), 122.4(b), 
122.4(c), 122.4(c)(4). 122.4(d), 123.1(a), 
123.1(c), 123.3(a), 123.8(a), 123.8(b), 
123.9(a), 123.9(d), 123.9(e), 123.9(e)}(3), 
123.9(e)(4), 123.10(b), 123.10(c), 
123.11(a), 123.14(b), 123.25(a), 
123.27(a), 123.27(a)(2), 123.27(a)(5), 
123.27(a)(6), 123.27(b), 123.27(c), 
124.1(a), 124.1(b), 124.1(c), 124.1(d), 
124.4(a), 124.4(b), 124.5, 124.6, 
124.10(a), 124.10(b)(1), 124.10 Note, 
124.12(1), 124.12(a)(1), 124.13(d), 
124.13(e), 124.14(a), 124.14(b), 
124.14(b)(4), 124.14(c)(5), 124.14(e), 
124.14(e)(1), 125.1(b), 125.2(a), 125.2(b), 
125.3(a), 125.3(b), 125.3(c), 125.4(a), 
125.4(b)(10)(iii), 125.4(b)(11), 125.5(a), 
125.5(b), 125.7(a), 125.7(b), 125.9, 
126.1(e), 126.2, 126.7(b), 126.7(c), 
126.8(a), 126.8(a)(1), 126.8(a)(2); - 
126.8(a)(3), 126.8(c)(1)(i), 126.8(c)(2), 
126.9(a), 126.9(b), 126.10(a), 126.14(a), 
126.14(a)(1), 126.14(a)(2), 
126.14(a)(3)(i), 126.14(b), 127.1(a)(1), 
127.1(a)(2), 127.1(a)(3), 127.1(c), 
127.7(b)(2), 127.8(a),.127.9, 127.10, 
127.11, 127.12(a), 127.12(b)(1), 
127.12(b)(2), 127.12(b)(3), 127.12(c), 
127.12(d)(iii), 128.3(a), 128.5(c), 
128.6(a), 128.6(b), 128.6(d), 128.10, 
128.11(a), 128.13(d), 128.15(a), 
128.15(b)(3), 129.3(a), 129.4(b), 129.5(b), 
129.5(c), 129.5(e), 129.6(a), 129.7(a), 
129.7(b)(2), 129.7(c), 129.8(a), 129.8(b), 
129.9(a), 130.2, 130.8(a)(1), 130.9(a)(1), 
130.9(a)(1)(ii), 130.9(a)(2), 130.9(b), 
130.9(b)(2), 130.9(d), 130.10(a), 
130.11(a)(3), 130.11(b), 130.11(b)(2), 
130.12(c), 130.12(d)(1), and 
130.12(d)(2)). 
*COCOM” has been amended to th 
“‘Wassenaar Arrangement” 
(§§ 120.4(d)(3)(ii), 120.4(d)(3)(iii), and 
126.10(d)(2)). “Center for Defense 
Trade’’ has been amended to the 
“Directorate of Defense Trade Controls” 
(§§ 120.4(g) and 121.1(a)). ‘Center for 
Defense Trade’ has been amended to 
“Office of Defense Trade Controls 
Policy” (§ 120.4(e)). Also, references to 
the “Bureau of Politico-Military Affairs’’ 
have been amended to the ‘“‘Bureau of 
Political-Military Affairs” (§§ 120.4(g), 
120.12, 120.28(a), 127.7(a), 127.9 and 
127.11(b)). Grammatical changes have 
been made to the definition of ‘U.S. 
person” at § 120.15, to § 124.1(a) by 
deleting and to “Voluntary 
Disclosures” at § 127.12(b)(4). The 
“Defense Security Assistance Agency” 
has been amended to the ‘‘Defense 
Security Cooperation Agency” 
(§ 120.28(b)(3)). 
Certain references to the Treasury 
Department have been amended to the 


Attorney General, and other references 
to Treasury have been amended to the 
Department of Justice, as appropriate, 
because the Bureau of Alcohol, Tobacco 
and Firearms (ATF) was transferred to 
the Department of Justice and ATF’s 
name was changed to Bureau of 
Alcohol, Tobacco, Firearms and 
Explosives (§§ 120.5, 120.18, 123.2 and 
126.11). Also, the reference to 31 CFR 
part 505 has been changed to 27 CFR 
part 447 and 15 CFR parts 768-799 have 
been changed to 15 CFR parts 730-799 
at § 120.5. References to 27 CFR parts 
47, 178 and 179 have been changed to 
27 CFR parts 447, 478, 479, and 555 at 
§§ 120.18 and 123.2. Reference to 27 
CFR 178.115{d) has been changed to 27 
CFR 478.115(d) at § 123.17(d). 

Numerous typographical errors are 
being corrected in the United States 
Munitions List, § 121.1, Categories V- 
and XV. 

References to ‘‘technical data” and 
“defense service” have been corrected 
in § 121.1, Categories IV, V, XI, XII, XIV, 
XVII, XX, and XXI. Cross references 
have been corrected (§§ 120.1(c), 
120.10(a)(1), 120.16, 121.1(b), 121.1 
Category V(g)(2), 121.1 Category V(g)(5), 
121.1 Category V(g)(6), 121.1 Category 
V(g)(7), 121.1 Category V(g)(8), 
124.2(c)(5)(ix), 126.7(a), 127.8(a), 127.9 
and 127.11(c)). Typographical mistakes 
have been corrected in § 121.1, Category 
V(a)(1); § 121.1, Category V(a)(5); 

§ 121.1, Category V(a)(9); § 121.1, 
Category V(a)(15)(i); § 121.1, Category 
V(a)(20)(i); § 121.1, Category V(a)(24)(ii); 
§ 121.1, Category V(a)(29); § 121.1, 
Category V(a)(31)(i); § 121.1, Category 
V(a)(31)(ii); § 121.1, Category 
V(a)(31)(iv); § 121.1, Category V(c)(8); 
§ 121.1, Category V(c)(9); § 121.1, 
Category V(e)(2); § 121.1, Category 
V(e)(9); § 121.1, Category V(e)(13); 
§ 121.1, Category V(e)(14); § 121.1, 
Category V(f)(3)(iv); § 121.1, Category 
V(f)(14); § 121.1, Category V(f)(15); 
§ 121.1, Category V(f)(17); § 121.1, 
Category XV(d)(1); § 121.1, Category 
XV(d)(2); § 121.1, Category XV(d)(3); 
§ 121.1, Category XV(d)(5); § 121.16, 
‘Item 1—Category 1; § 121.16, Item 4— 
Category II; § 121.16, Item 9—Category II; 
§ 121.16, Item 12—Category II; § 121.16, 
Note to Item 18(a); and in 
- §§ 123.16(b)(2)(v), 126.5(c)(4)(v), 
126.14(a)(3)(iv), 127.3(b), 128.7(a)(1)(ii), 
and 130.5(b)(1). CAS numbers were 
added in § 121.1, Category V(a)(2); 
§ 121.1, Category V(a)(31)(vii); § 121.1, 
Category V(a)(34); § 121.1, Category 
V(e)(11);.§ 121.1, Category V(e)(13); and 
§ 121.1, Category V(e)(15). The “Director 
of the Office of Defense Trade Controls”’ 
has been changed to the ‘‘Director, 
Office of Defense Trade Controls Policy” 


Federal Register/Vol. 71, No. ‘77/Friday, April 21, 2006/Rules and Regulations 


20535 


at Category XXI-Miscellaneous Articles 
in§121.1. 
~“Registration Statement” has been 
amended to “Statement of Registration” 

(§§ 122.2(b), 122.4(a)(2), 124.1(b), 

125.3(a), 126.13(c), and 129.4(a) and 

(b)). 

“Defense Investigative Service”’ has 
been amended to “Defense Security 
Service” (§§ 123.6, 125.3(a), 125.9 and = 
127.5). The “Industrial Security 
Manual” has been changed to the 
“National Industrial Security Program 
Operating Manual” (§§ 124.3(b)(2), 
125.3(b), 125.4(b)(9)(iii), 125.5(a), 
125.5(b), 125.7(b), 125.9 and 127.5). 
Clarification has been made relating to 
the authority of the Secretary of State to 
impose different conditions on exports 
apart from those imposed by the 
Department of Defense. The ‘Directorate 
for Freedom of Information and Security 
Review” has been amended to “Office of 
Freedom of Information and Security 
Review” (§ 125.4(b)(13)). 

Reference to 49 U.S.C. 1508 has been 
updated to 49 U.S.C. 40103 regarding 
overflight approval at § 126.6(b). 
Reference to 15 CFR part 388 has been 
updated to 15 CFR part 720 at 
§ 126.7(a)(6). . 

Additional language has been added 
to clarify § 127.1(a): reexporting or 
retransferring or attempting to reexport 
or retransfer from one foreign 
destination to another foreign 
destination by a U.S. Person of-any 
defense article or technical data or by 
anyone of any U.S. origin defense article 
or technical data, or to furnish a defense 
service for which a license or written 
approval is required by the ITAR; 
engaging in the business of either 
manufacturing or exporting defense 
articles or furnishing defense services 
without complying with the registration 
requirements of the ITAR; and, engaging 
in the business of brokering activities 

without complying with the registration 
requirements of the ITAR or obtaining a 
license or written approval as required 
by the ITAR. 

In addition, we have clarified that the 
“business of manufacturing or exporting 
defense articles or furnishing defense 
services” includes participating in one 
action and does not require more than 
one action (S§ 122.1(a) and 127.1(a)). 
The potential harm to the security or 
foreign policy of the United States by 
even one unregulated action to facilitate 
the manufacture, export, or import of a 
defense article or defense service 
warrants the need to subject such 
actions to regulation under this 
subchapter. 

Also, § 127.1(d) has been clarified by 
adding 


“Under Secretary for International 
Security Affairs’’ has been amended to 
the “Under Secretary for Arms Control 
and International Security” (§§ 127.7(d) 
and 127.8(b)). ““Arms Control and 
International Security Affairs” has been 
amended to ‘Arms Control and 
International Security” (§§ 128.13(a), 
128.13(c), 128.13(e)(2), and 128.13(f)). 
In § 128.2, reference to the 
Department of Commerce appointing 
the Administrative Law Judge has been 
deleted. § 128.5(c) has been changed 
from sending the “‘answer’”’ to the Office 
of Administrative Law Judge, United 
States Department of Commerce, to the 
designated Administrative Law Judge. 


In § 129.2, the definition of brokering 
activities has been clarified to reflect 
that the “business of brokering 
activities” includes participating in one 
or more actions as described in the 
definition. The potential harm to the 
security or foreign policy of the United 
States by even one unregulated 
brokering action warrants the need to 
subject such action or actions to 
regulation under this subchapter. 


In § 129.4, language has been added to 
make it clear that the registration. 
requirements for brokers are not meant 
to exclude foreign persons from 
registering as brokers. Where foreign 
persons cannot provide the same 
information that a U.S. person would 
provide, they still are required to submit 
information that is substantially similar 
in content to that which would be 
provided by a U.S. person. 

References to § 36(a)(8) of the Arms 
Export Control Act and 22 U.S.C. 
2776(a)(8) have been updated to 
§ 36(a)(7) and 22 U.S.C. 2776(a)(7) 
pertaining to submitting Part 130 reports 
to Congress as contained in § 130.17(a). 


In § 120.27, the listed criminal 
statutes have been updated to reflect 
corresponding changes to § 38(g)(1)(A) 
of the Arms Export Control Act. 

In addition, other minor changes have 
been made in various sections to clarify | 
the authority of particular offices and 
officials or to clarify the underlying 
purpose of the specific section. 


Regulatory Analysis and Notices 
Administrative Procedure Act 

This amendment involves a foreign 
affairs function of the United States and, 
therefore, is not subject to the 


procedures required by 5 U.S.C. 553 and 
554. 


Regulatory Flexibility Act 


This rule does not require analysis 
under the Regulatory Flexibility Act. 


Unfunded Mandates Act of 1995 


This rule does not require analysis 
under the Unfunded Mandates Reform . 
Act. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This amendment has been found not 
to be a major rule within the meaning 
of the Small Business Regulatory 
Enforcement Fairness Act of 1996. It 
will not have substantial direct effects 
on the States, the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 


Executive Orders 12372 and 13132 


It is determined that this rule does not 
_have sufficient federalism implications 
to warrant application of the 
consultation provisions of Executive 
Orders 12372 and 13132. 


Executive Order 12866 


This amendment is exempt from 
review under Executive Order 12866, 
but has been reviewed internally by the 
Department of State to ensure 
consistency with the purposes thereof. 


Paperwork Reduction Act 


This rule does not impose any new 
reporting or recordkeeping requirements 
subject to the Paperwork Reduction Act, 
44 U.S.C. Chapter 35. 


List of Subjects 
22 CFR Parts 120 and 125 


Arms and munitions, Classified 
information, Exports. 


22 CFR Part 121 


Arms and munitions, Exports, U.S. 
Munitions List. 


22 CFR Part 122 


Arms and munitions, Exports, 
Reporting and recordkeeping 
requirements. 

22 CFR Parts 123 and 126 

Arms and munitions, Exports. 

22 CFR Parts 124 and 129 


Arms and munitions, Exports, 
Technical assistance. 


22 CFR Part 127 


Arms and munitions, Crime, Exports, 
Penalties, Seizures and forfeitures. 


22 CFR Part 128 


Administrative practice and nb 
procedures, Arms’ and munitions, 
Exports. 
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22 CFR Part 130 

Arms and munitions, Campaign 
funds, Confidential business 
information, Exports, Reporting and 
recordkeeping requirements. 
= Accordingly, for the reasons set forth 
above, Title 22, Chapter I, Subchapter 
M, parts 120, 121, 122, 123, 124, 125, 
126, 127, 128, 129 and 130 are amended 
as follows: 


PART 120—PURPOSE AND 
DEFINITIONS 


@ 1. The authority citation for part 120 
is revised to read as follows: 


Authority: Secs. 2, 38, and 71, Pub. L. 90—- 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2797); 22 U.S.C. 2794; E.O. 11958, 42 FR 
4311; E.O. 13284, 68 FR 4075; 3 CFR, 1977 
Comp. p. 79; 22 U.S.C. 2651a; Pub. L. 105— 


261, 112 Stat. 1920. 


w 2. Section 120.1 is amended by 
revising paragraphs (b)(2) and (c) to read 
as follows: 


. §120.1 General authorities and eligibility. 
* | * * * 
(b) @ 
(1) * 


(2) In the Bureau of Political-Military 
Affairs, there is a Deputy Assistant 
Secretary for Defense Trade Controls 
(DAS—Defense Trade Controls) and a 
Managing Director of Defense Trade 
Controls (MD—Defense Trade Controls). 
The DAS—Defense Trade Controls and 
the MD—Defense Trade Controls are 
responsible for exercising the 
authorities conferred under this 
subchapter. The DAS—Defense Trade 
Controls is responsible for oversight of 
the defense trade controls function. The 
MD—Defense Trade Controls is 
responsible for the Directorate of 
Defense Trade Controls, which oversees 
the subordinate offices described in 
paragraphs (b)(2)(i) through (b)(2)(iv) of 
this section. 

(i) The Office of Defense Trade 
Controls Management and the Director, 
Office of Defense Trade Controls 
Management, which have 
responsibilities related to management 
of defense trade controls operations, to. 
include the exercise of general 
authorities in this part 120, and the 
design, development, and refinement of 
processes, activities, and functional 
tools for the export licensing regime and 
to effect export compliance/enforcement 
activities; 

(ii) The Office of Defense Trade 
Controls Licensing and the Director, 
Office of Defense Trade Controls 
Licensing, which have 
related to licensing or other 
authorization of defense trade,. . 


including references under parts 120, 
123, 124, 125, 126, 129 and 130 of this 
subchapter; 


(iii) The Office of Defense Trade 
Controls Compliance and the Director, 
Office of Defense Trade Controls 
Compliance, which have 
responsibilities related to violations of 
law or regulation and compliance 
therewith, including references 
contained in parts 122, 126, 127, 128 
and 130 of this subchapter, and that 
portion under part 129 of this 
subchapter pertaining to registration; 

(iv) The Office of Defense Trade 
Controls Policy and the Director, Office 
of Defense Trade Controls Policy, which 
have responsibilities related to the 
general policies of defense trade, 
including references under this part 120 
and part 126 of this subchapter, and the 
commodity jurisdiction procedure 
under this subchapter, including under 
this part 120. 

(c) Eligibility. Only U.S. persons (as 
defined in § 120.15) and foreign 
governmental entities in the United 
States may be granted licenses or other 
approvals (other than retransfer 
approvals sought pursuant to this 
subchapter). Foreign persons (as defined 
in § 120.16) other than governments are 
not eligible. U.S. persons who have been 
convicted of violating the criminal 
statutes enumerated in § 120.27, who 
have been debarred pursuant to part 127 
or 128 of this subchapter, who are the 
subject of an indictment involving the 
criminal statutes enumerated in 

§ 120.27, who are ineligible to contract 
with, or to receive a license or other 
form of authorization to import defense 
articles or defense services from any 
agency of the U.S. Government, who are 
ineligible to receive export licenses (or 
other forms of authorization to export) 
from any agency of the U.S. 
Government, who are subject to 
Department of State Suspension/ 
Revocation under § 126.7(a)(1) through 
(a)(7) of this subchapter, or who are 
ineligible under § 127.7(c) of this 
subchapter are generally ineligible. 
Applications for licenses or other 
approvals will be considered only if the 

applicant has registered with the 
Directorate of Defense Trade Controls 
pursuant to part 122 of this subchapter. 
All applications and requests for 
approval must be signed by a U.S. 
person who has been empowered by the 
registrant to sign such documents: 


* * * * * 


@ 3. Section 120.4 is amended by 
revising paragraphs (a), (b), (d)(3)(ii), 


(d)(3)(iii), (e), and (g), to read as follows: 


- §120.4 Commodity jurisdiction. 


(a) The commodity jurisdiction 
procedure is used with the U.S. 
Government if doubt exists as to 
whether an article or service is covered 
by the U.S. Munitions List. It may also 
be used for consideration of a 


- redesignation of an article or service 


currently covered by the U.S. Munitions 
List. The Department must provide 
notice to Congress at least 30 days 
before any item is removed from the 
U.S. Munitions List. Upon written 
request, the Directorate of Defense Trade 
Controls shall provide a determination 
of whether a particular article or service 
is covered by the U.S. Munitions List. 
The determination, consistent with 

§§ 120.2, 120.3, and 120.4, entails 
consultation among the Departments of 
State, Defense, Commerce and other 
U.S. Government agencies and industry 
in appropriate cases. 

(b) Registration with the Directorate of 
Defense Trade Controls as defined in 
part 122 of this subchapter is not 
required prior to submission of a 
commodity jurisdiction request. If it is 
determined that the commodity is a 
defense article or defense service 
covered by the U.S. Munitions List, 
registration is required for exporters, 
manufacturers, and furnishers of such 
defense articles and defense services 
(see part 122 of this subchapter), as well 
as for brokers who are engaged in 
brokering activities related to such 
articles or services. 

* * * * * 

(d) 

(3) xk 

(ii) The nature of controls imposed by 
other nations on such items (including 
Wassenaar Arrangement and other 
multilateral controls), and 

(iii) That items described on the 
Wassenaar Arrangement List of Dual- 
Use Goods and Technologies shall not 
be designated defense articles or defense 
services unless the failure to control 
such items on the U.S. Munitions List 
would jeopardize significant national 
security or foreign policy interests. 

(e) The Directorate of Defense Trade 
Controls will provide a preliminary 
response within 10 working days of 
receipt of a complete request for 
commodity jurisdiction. If after 45 days 
the Directorate of Defense Trade 
Controls has not provided a final 
commodity jurisdiction determination, 
the applicant may request in writing to 
the Director, Office of Defense Trade 
Controls Policy that this determination 


(g) A person may oat a commodity 
jurisdiction determination by 
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submitting a written request for 
reconsideration to the Managing 
Director of the Directorate of Defense 
Trade Controls. The Directorate of 
Defense Trade Controls will provide a 
written response of the Managing 
Director’s determination within 30 days 
of receipt of the appeal. If desired, an 
appeal of the Managing Director’s 
decision can then be made directly 
through the Deputy Assistant Secretary 
for Defense Trade Controls to the 
Assistant Secretary for Political-Military 
Affairs. 

m 4. Section 120.5 is revised to read as 
follows: 


*§120.5 Relation to regulations of other 
agencies. 

If an article or service is covered by 
the U.S. Munitions List, its export is 
regulated by the Department of State, 
except as indicated otherwise in this 
subchapter. For the relationship of this 
subchapter to regulations of the 
Department of Energy and the Nuclear 
Regulatory Commission, see § 123.20 of 
this subchapter. The Attorney General 
controls permanent imports of articles 
and services covered by the U.S. 
Munitions Import List from foreign 
countries by persons subject to U.S. 

_ jurisdiction (27 CFR part 447). In 
carrying out such functions, the 
Attorney General shall be guided by the 
views of the Secretary of State on 
matters affecting world peace, and the 
external security and foreign policy of 
the United States. The Department of 
Commerce regulates the export of items 
on the Commerce Control List (CCL) 
under the Export Administration 
Regulations (15 CFR parts 730 through 
799). 

# 5. Section 120.10 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§ 120.10 Technical data. 
a 2-2 

(1) Information, other than software as 
defined in § 120.10(a)(4), which is 
required for the design, development, 
production, manufacture, assembly, 
operation, repair, testing, maintenance 
or modification of defense articles. This 
includes information in the form of 
blueprints, drawings, photographs, 
plans, instructions or documentation. 
* * * * * 


w 6. Section 120.12 is revised to read as 
follows: 


§120.12 Directorate of Defense Trade 
Controls. 

Directorate of Defense Trade Controls, 
Bureau of Political-Military Affairs, 
Department of State, 


20522-0112... 


* m7. Section 120.15 is revised to read as 
follows: 


§ 120.15 U.S. person. 

U.S. person means a person (as 
defined in § 120.14 of this part) who is 
a lawful permanent resident as defined 
by 8 U.S.C. 1101(a)(20) or who is a 
protected individual as defined by 8 
U.S.C. 1324b(a)(3). It also means any 
corporation, business association, 
partnership, society, trust, or any other 
entity, organization or group that is 
incorporated to do business in the 
United States. It also includes any ~ 
governmental (federal, state or local) 
entity. It does not include any foreign 
person as defined in § 120.16 of this 
part. 

@ 8. Section 120.16 is revised to read as 
follows: 


§ 120.16 Foreign person. 

Foreign person means any natural 
person who is not a lawful permanent 
resident as defined by 8 U.S.C. 
1101(a)(20) or who is not a protected 
individual as defined by 8 U.S.C. 
1324b(a)(3). It also means any foreign 
corporation, business association, 
partnership, trust, society or any other 
entity or group that is not incorporated 
or organized to do business in the 
United States, as well as international 
organizations, foreign governments and 
any agency or subdivision of foreign 


governments (e.g., diplomatic missions). 


w 9. Section 120.18 is revised to read as 
follows: 


§ 120.18 Temporary import. 

’ Temporary import means bringing 
into the United States from a foreign 
country any defense article that is to be 
returned to the country from which it 
was shipped or taken, or any defense 
article that is in transit to another 
foreign destination. Temporary import 
includes withdrawal of a defense article 
from a customs bonded warehouse or 
foreign trade zone for the purpose of 
returning it to the country of origin or 
country from which it was shipped or 
for shipment to another foreign 
destination. Permanent imports are 
regulated by the Attorney General under 
the direction of the Department of 
Justice’s Bureau of Alcohol, Tobacco, 
Firearms, and Explosives (see 27 CFR 
parts 447, 478, 479, and 555). 

@ 10. Section 120.20 is revised to read 
as follows: 


§120.20 License. 
License means a document bearing 
the word “license” issued by the 


Directorate of Defense Trade Controls or - 


its authorized designee which permits 


the: export or temporary !impont revise paragraph (f}: » 


specific defense article or defense 
service controlled by this subchapter. 

@ 11. Section 120.27 is amended by 
revising paragraph (a)(3) and adding a 
new paragraph (a)(13) to read as follows: 


§120.27 U.S. criminal statutes. 

(a) kk & 

(3) Sections 793, 794, or 798 of title 
18, United States Code (relating to 
espionage involving defense or 
classified information) or § 2339A of 
such title (relating to providing material 
support to terrorists); 

* * * * * 

(13) Sections 3, 4, 5, and 6 of the - 
Prevention of Terrorist Access to 
Destructive Weapons Act of 2004, 
relating to missile systems designed to 
destroy aircraft (18 U.S.C. 2332g), 
prohibitions governing atomic weapons 
(42 U.S.C. 2122), radiological dispersal 
services (18 U.S.C. 2332h), and variola 
virus (18 U.S.C. 175b); 


* * * * * 


@ 12. Section 120.28 is amended by 
revising paragraphs {a) introductory text 
and (b)(3) to read as follows: 


§ 120.28 Listing of forms referred to in this 
subchapter. 
* * a * * 

(a) Department of State, Bureau of 
Political-Military Affairs, Directorate of 
Defense Trade Controls, Washington, 
DC 20522-0112. 

* * * * * 
2 2s @ 


(3) Department of Defense, Defense 
Security Cooperation Agency: Letter of 
Offer and Acceptance (DD Form 1513).. 


PART 121—THE UNITED STATES 
MUNITIONS LIST 


@ 13. The authority citation for part 121 
is revised to read as follows: 


Authority: Secs. 2, 38, and 71, Pub. L. 90- 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977 
Comp. p. 79; 22 U.S.C. 2651a; Pub: L. 105- 
261,.112 Stat. 1920. 


w 14. Section 121.1 is revised to read as 


follows: 
aw A. Revise paragraphs (a) and (b) 
= B. In paragraph (qin Category IV 
revise paragraph (i) 
ws C. In paragraph (c) in Category V 
revise paragraphs (a)(1), (a)(2), (a)(5), 
(a)(9), (a)(15)(i), (a)(20)(i), (a)(24) (ai), 
(a)(29), (a)(31)(i), (a)(31)(ii), (a)(31)(iv), 
(a)(31)(vii), (a)(34), (c)(8), (c)(9), (e)(2), 
(e)(9), (e)(21), (e)(13), (e)(14), (e)(15), 
(f)(3)(iv), ((14), ((15), (17), (g)(2), 
(g)(5), (g)(6). (g)(7), (g)(8), and (h) 

# D. In paragraph (c) in Category XI 
revise paragraph (d) 
w E. In paragraph (c) i in eer as 
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w F. In paragraph (c) in Category XIV (2) BNCP {(cis-bis (5-nitrotetrazolato) tetra 


revise paragraph (m) amine-cobalt (III) perchlorate) ima 117412- 
G. In paragraph (c) in Category XV 
(d)(1), (d)(2), (d)(3), (5) CP (25 pene 
aminecobalt (III) perchlorate); (CAS 70247— 
w@ H. In paragraph (c) in Category XVII 32-4); 
revise paragraph (a) * * * * * 
g I. In paragraph (c) in Cat XX (9) DIPAM (3,3’-Diamino-2,2’,4,4’,6,6’- 
revise (d) hexanitrobipheny] or dipicramide) (CAS 
J. In paragraph (c) in Category XXI 
revise paragraphs (a) and (b) (s)* * 
§121.1 General. The United States (i) BNNII (Octohydro-2, s-bis(nitroimino) 
Munitions List. — imidazo [4,5-d]Imidazole); 

(a) The following articles, services 2 


and related technical data are 

designated as defense articles and 

defense services pursuant to §§ 38 and 

47(7) of the Arms Export Control Act (22 cyclohexane, hexogen, or hexogene) (CAS 

U.S.C. 2778 and 2794(7)). Changes in 121-82-4); 

designations will be published in the 

Federal Register. Information and . (24) * * * 

clarifications on whether specific items * * 

are defense articles and services under ii) NTNT (1-N-(2-ni : : 

this subchapter may appear periodically 

through the Internet Web site of the * * * a * 

Directorate of Defense Trade Controls. _(29) TNP (1,4,5,8-tetranitro-pyridazino 
(b) Significant Military Equipment: [4,5-d] pyridazine) (CAS 229176-04-9); 

An asterisk precedes certain defense * * * * * 

articles in the following list. The (31)* *-* 

asterisk means that the article is deemed 5-azido-2-nitrotriazole; 

to be “Significant Military Equipment” (ii) ADHTDN (4-amino-3,5-dihydrazino- 

to the extent specified in §120.7 ofthis _1.2,4-triazole dinitramide)(CAS 1614-08-0); 

subchapter. The asterisk is placed as a 

convenience to help identify such (iv) BDNTA ([Bis-dinitrotriazole]amine); 

articles. Note that technical data directly 


(i) RDX (cyclotrimethylenetrinitramine), 
cyclonite, T4, hexahydro-1,3,5-trinitro-1,3,5- 
triazine, 1,3,5-trinitro-1,3,5-triaza- 


related to the manufacture or (vii) NTDNA (2-nitrotriazole 5-dinitramide) 
production of any defense articles (CAS 75393-84-9); : 
enumerated in any category that are * * * * * 
designated as Significant Military (34) Diaminotrinitrobenzene (DATB) (CAS 
Equipment (SME) shall itself be 1630—08-6); 
designed SME. * ri * * 

(c)* * * (c)* * * 
(8) Titanium subhydride (TiHn) of 


stoichiometry equivalent to n = 0.65—1.68; 
Category IV—Launch Vehicles, Guided 
Missiles, Ballistic Missiles, Rockets, 
Torpedoes, Bombs and Mines 


* * * * 


for hydrocarbon fuels specially formulated 
for use in flame throwers or incendiary 
munitions; metal stearates or palmates (also 


(i) Technical data (as defined in §120.10 of K®0°w2 as octol); and M1, M2 and M3 


this subchapter) and defense services (as thickeners; 
defined in § 120.9 of this subchapter) directly * 
related to the defense articles enumerated in (e} *.*--* 


paragraphs (a) through (h) of this category. (2) BAMO (bisazidomethyloxetane and its 
(See § 125.4 of this subchapter for polymers) (CAS 17607—20-4) (see cited i 
exemptions.) Technical data directly related —_(g)(1)of this panty 

to the manufacture or production of any * * * * 

defense articles enumerated elsewhere in this (9) Poly-NIMMO ee 

category that are designated as Significant nitratomethylmethyoxetane, poly-NMMO, 
Military Equipment (SME) shall itself be (poly[3-nitratomethyl-3-methy! oxetane]) 


designated SME. (CAS 84051-81-0); 

Materials, Propellants, yeaa Agents (11) TVOPA 1,2,3-Tris [1,2- 

and Their Constituents bis(difluoroamino) ethoxy]propane; tris 
{a)* * * vinoxy propane adduct; (CAS 53159-39-0); 


* * * 


(1) ADNBF (aminodinitrobenzofuroxan or 
7-Amino 4 ,6-dinitrobenzofurazane-1 -oxide) (13) FPF-1 (poly-2, 2,3,3,4 4-hexafluoro 
(CAS 97096-78-1); pentane-1, (CAS 376-90-9); 


pepe 
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(9) Military materials containing thickeners 


(14) FPF-3 (poly-2,4,4,5,5,6,6-heptafluoro- 
2-trifluoromethy]-3-oxaheptane-1,7- 
diolformal); 
(15) PGN (Polyglycidylnitrate or 
poly(nitratomethy] oxirane); poly-GLYN); 


(CAS 27814—-48-8); 
* * * * * 

(f) @ 

3 * 

(iv) n-buty]l-ferrocene (CAS 31904—29-7); 
* * * 


(14) Polyfunctional aziridine amides with 
isophthalic, trimesic (BITA or butylene imine 
trimesamide), isocyanuric, or trimethyladipic 
backbone structures and 2-methy] or 2-ethyl 
substitutions on the aziridine ring and its 
polymers; 

(15) Superfine iron oxide (Fe203 hematite) 
with a specific surface area more than 250 
m?/g and an average particle size of 0.003 
[micro}]m or less (CAS 1309-37-1); 


* * * * * 


(17) TEPANOL 
(Tetraethylenepentaamineacrylo- 
nitrileglycidol) (CAS 110445-—33-5); 
cyanoethylated polyamines adducted with 
glycidol and their salts; 

* * * * * 
) 

(2) Dinitroazetidine-t-buty] salt (CAS 
125735-38-8) (see paragraph (a)(27) of this 
category); 

* * * * * 

(5) TAT (1, 3, 5, 7-tetraacetyl-1, 3, 5, 7- 
tetraaza-cyclooctane) (CAS 41378-98~-7) (see 
paragraph {a)(12) of this category); 

(6) Tetraazadecalin (CAS 5409—42-—7) (see 
paragraph (a)(26) of this category); 

(7) 1,3,5-trichorobenzene (CAS 108—70—3) 
(see paragraph (a)(22) of this category); 

(8) 1,2,4-trihydroxybutane (1,2,4- 
butanetriol) (CAS 3068-00-6) (see paragraph 
(e)(3) of this category); 

(h) Technica] data (as defined in § 120.10 
of this subchapter) and defense services (as 
defined in § 120.9 of this subchapter) directly 
related to the defense articles numerated in 
paragraphs (a) through (g) of this category. 

(See § 125.4 of this subchapter for 
exemptions.) Technical data directly related 
to the manufacture or production of any 
defense articles enumerated elsewhere in this 
category that are designated as Significant 
Military Equipment (SME) shall itself be 


designated SME. 

* * * * * 
Category XI—Military Electronics 
* * * * * 


(d) Technical data (as defined in § 120.10) 
and defense services (as defined in § 120.9) 
directly related to the defense articles 
enumerated in paragraphs (a) through (c) of 
this category. (See § 125.4 for exemptions.) 
Technical data directly related to the 
manufacture or production of any defense 
articles enumerated elsewhere in this 
category that are designated as Significant 
Military Equipment (SME) shall itself be 
designated as SME. 


Category XII—Fire Control, Range Finder, 

Optical and Guidance and Control 

Equipment 
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(f) Technical data (as defined in § 120.10) 
and defense services (as defined in § 120.9) 
directly related to the defense articles 
enumerated in paragraphs (a) through (e) of 
this category. (See § 125.4 for exemptions.) 
Technical data directly related to 
manufacture and production of any defense 
articles enumerated elsewhere in this 
category that are designated as Significant 
Military Equipment (SME) shall itself be 
designated as SME. 


* * * * * 


Category XIV—Toxicological Agents, 
Including Chemical Agents, Biological 
Agents, and Associated Equipment 

* * * * * 

(m) Technical data (as defined in § 120.10 
of this subchapter) and defense services (as 
defined in § 120.9 of this subchapter) related 
to the defense articles enumerated in 
paragraphs (a) through (I) of this category. 
(See § 125.4 of this subchapter for 
exemptions.) Technical data directly related 
to the manufacture or production of any 
defense articles enumerated elsewhere in this 
Category that are designated as Significant 
Military Equipment (SME) shall itself be 


designated as SME. 
* * * * * 
Category XV—Spacecraft Systems and 
Associated Equipment 
* * * * * 
(d) @ 


(1) A total dose of 5 x 105 Rads (SI); 

(2) A dose rate upset of 5 x 10® Rads (SI)/ 
sec; 

(3) A neutron dose of 1 x 1014 N/cm2; 


* * * * * 


(5) Single event latch-up free and having a 


dose rate latch-up of 5 x 10® Rads (SI)/sec or 
greater. 
* * * * * 


Category XViI—Classified Articles, 
Technical Data and Defense Services Not 
- Otherwise Enumerated 


(a) All articles, technical data (as defined 
in § 120.10 of this subchapter) and defense 
services (as defined in § 120.9 of this 
subchapter) relating thereto which are 
classified in the interests of national security 
and which are not otherwise enumerated in 
the U.S. Munitions List. 


* * * * * 


Category XX—Submersible Vessels, 
phic and Associated Equipment 
* * * * * 

(d) Technical data (as defined in § 120.10 
of this subchapter) and defense services (as 
defined in § 120.9 of this subchapter) directly 
related to the defense articles enumerated in 
paragraphs (a) through (c) of this category. 
(See § 125.4 of this subchapter for 
exemptions.) Technical data directly related 
to the manufacture or production of any 
defense articles enumerated elsewhere in this ~ 
Category that are designated as Significant 
Military Equipment (SME) shall itself be 
designated as SME. 


Category XXI—Miscellaneous Articles 


(a) Any article not specifically enumerated 
in the other categories of the U.S. Munitions 


List which has substantial military 
applicability and which has been specifically 
designed, developed, configured, adapted, or 
modified for military purposes. The decision 
on whether any article may be included in 
this category shall be made by the Director, 
Office of Defense Trade Controls Policy. 

(b) Technical data (as defined in § 120.10 
of this subchapter) and defense services (as 
defined in § 120.9 of this subchapter) directly 
related to the defense articles enumerated in 
paragraph (a) of this category. 


@ 15. Section 121.16 is amended as 
follows: 

g A. Revise Item 1—Category I. 

w B. Revise Item 4—Category II. 

a C. In Item 9—Category II revise 
paragraph (b). 

mw D. In Item 12—Category II revise 
paragraph (d)(2) introductory text. 

w E. In Item 18—Category II revise Note 
to Item 18(a). 


§121.16 Missile Technology Control 


Regime Annex. 
* * * * * 
Item 1—Category I 


Complete rocket systems (including 
ballistic missile systems, space launch 
vehicles, and sounding rockets (see § 121.1, 
Cat. [V(a) and (b))) and unmanned air vehicle 
systems (including cruise missile systems, 
see § 121.1, Cat. VIII (a), target drones and 
reconnaissance drones (see § 121.1, Cat. VIII 
(a))) capable of delivering at least a 500 kg 
payload to a range of at least 300 km. 

* 


* * * * 


Item 4—Category II 

Propellants and constituent chemicals for 
propellants as follows: 

(a) Propulsive substances: 

(1) Hydrazine with a concentration of more 
than 70 percent and its derivatives including 
monomethylhydrazine (MMH); 

Unsymmetric dimethylhydrazine 
(UDHM); 

(3) Ammonium perchlorate; 

(4) Sphercical aluminum powder with 
particle of uniform diameter of less than 500 


‘x 10-6M (500 microns) and an aluminum 


content of 97 percent or greater; 

(5) Metal fuels in particle sizes less than 
500 x 10~-®M (500 microns), whether 
spherical, atomized, spheriodal, flaked or 


_ ground, consisting of 97 percent or more of 


any of the following: zirconium, beryllium, 
boron, magnesium, zinc, and alloys of these; 

(6) Nitroamines 
(cyclotetramethylenetetranitramene (HMX), 
cyclotrimethylenetrinitramine (RDX); 

(7) Percholrates, chlorates or chromates 
mixed with powdered: metals or other high 
energy fuel components; 

(8) Carboranes, decaboranes, pentaboranes 
and derivatives thereof; 

(9) Liquid oxidizers, as follows: 

(i) Nitrogen dioxide/dinitrogen tetroxide; 

(ii) Inhibited Red Fuming Nitric Acid 
(IRFNA); 

(iii) Compounds composed of fluorine and 
one or more of other halogens, oxygen or 


nitrogen. 


(b) Polymeric substances: 

(1) Hydroxyterminated polybutadiene 
(HTPB); 

(2) Glycidylazide polymer (GAP). 

(c) Other high energy density propellants 
such a Boron Slurry having an energy density 
of 40 x 10 joules/kg or greater. 

(d) Other propellants additives and agents: 

(1) Bonding agents as follows: 

(i) Tris (1(2methyl)aziridinyl phosphine 
oxide (MAPO); 

(ii) Trimesol 1(2)ethyl)aziridine (HX868, 
BITA); 

(iii) “Tepanol” (HX878), reaction product 
of tetraethylenepentamine, acrylonitrile and 
glycidol; 

{iv) “Tepan” (HX879), reaction product of 
tet enepentamine and acrylonitrile; 

(v) Polyfunctional aziridene amides with 
isophthalic, trimesic, isocyanuric, or 
trimethyladipic backbone also having a 
2methy]l or 2ethyl aziridine group (HX752, 
HX872 and HX877). 

(2) Curing agents and catalysts as follows: 

(i) Tripheny] bismuth (TPB); 

(ii) Burning rate modifiers as follows: 

(iii) Catocene; 

(iv) Nbutylferrocene; 

(v) Other ferrocene derivatives. 

(3) Nitrate esters and nitrato plasticizers as 
follows: 3 

(i) 1,2,4butanetriol trinitrate (BTTN). 

(4) Stabilizers as follows: 

(i) Nmethylpnitroaniline. 

* 


* * * * 


Item 9—Category II 
* * * * * 

(b) Gyro-astro compasses and other devices 
which derive position or orientation by 
means of automatically tracking celestial 
bodies or satellites (see § 121.1, Category 
XV(d)); 


* * * * 

Item 12—Category II 

* * * 
(d) * @ 


(2) Range instrumentation radars including 
associated optical/infrared trackers and the 
specially designed software therefor with all 
of the following capabilities (see § 121.1, 
Category XI{a)(3)): 

* * * * * 
Item 18—Category II 
* 


Note to Item 18{a) 


A detector is defined as a mechanical, 
electrical, optical or chemical device that 
automatically identifies and records, or 
registers a stimulus such as an environmental 
change in pressure or temperature, an 
electrical or electromagnetic signal or 
radiation from a radioactive material. The 
following pages were removed from the final 
ITAR for replacement by DDTC’s updated 
version § 6{1) of the Export Administration 
Act of 1979 (50 U.S.C. App. 2405(1)), as 
amended. In accordance with this provision, 
the list of MTCR Annex items shall constitute 
all items on the U.S. Munitions List in 
§ 121.16. 
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PART 122—REGISTRATION OF 
MANUFACTURERS AND EXPORTERS 


@ 16. The authority citation for part 122 
continues to read as follows: 


Authority: Secs. 2 and 38, Pub. L. 90-629, 
90 Stat. 744 (22 U.S.C. 2752, 2778); E.O. 
11958, 42 FR 4311; 1977 Comp. p. 79; 22 
U.S.C. 2651a. 


@ 17. Section 122.1 is amended by 
_revising paragraph (a) to read as follows: 


§122.1 Registration requirements. 

(a) Any person who engages in the 
United States in the business of either 
manufacturing or exporting defense 
articles or furnishing defense services is 
required to register with the Directorate 
of Defense Trade Controls. For the 
purpose of this subchapter, engaging in 
the business of manufacturing or 
exporting defense articles or furnishing 
defense services requires only one 
occasion of manufacturing or exporting 
a defense article or furnishing a defense 
service. Manufacturers who do not 
engage in exporting must nevertheless 
register. 

a * * * * 

@ 18. Section 122.2 is amended by 
revising paragraph (b) introductory text 
to read as follows: 


‘§122.2 Submission of registration 
statement. 


{a) x ke 

(b) Transmittal letter. A letter of 
transmittal, signed by an authorized 
senior officer of the intended registrant, 
shall accompany each Statement of 
Registration. 
* * * * * 
@ 19. Section 122.4 is amended by 
revising paragraphs (a) introductory 
text, (a)(2), (b), (c) introductory text, 
(c)(4) and (d) to read as follows: 


§122.4 Notification of changes in 
information furnished by registrants. 

(a) A registrant must, within five days 
of the event, notify the Directorate of 
Defense Trade Controls by registered 
mail if: 

* * * * * 

(2) There is a material change in the 
information contained in the Statement 
of Registration, including a change in 
the senior officers; the establishment, 
acquisition or divestment of a 
subsidiary or foreign affiliate; a merger; 
a change of location; or the dealing in 
an additional category of defense 
articles or defense services. 

(b) A registrant must notify the 
Directorate of Defense Trade Controls by 
registered mail at least 60 days in 
advance of any intended sale or transfer 
to a foreign person of ownership or 


control of the registrant or any entity _ 
thereof. Such notice does not relieve the 
registrant from obtaining the approval 
required under this subchapter for the 
export of defense articles or defense 
services to a foreign person, including 
the approval required prior to disclosing 
technical data. Such notice provides the 
Directorate of Defense Trade Controls 
with the information necessary to 
determine whether the authority of 
§ 38(g)(6) of the Arms Export Control 
Act regarding licenses or other 
approvals for certain sales or transfers of 
defense articles or data on the U.S. 
Munitions List should be invoked (see 
§§ 120.10 and 126.1(e) of this 
subchapter). 
-(c) The new entity formed when a 
registrant merges with another company 
or acquires, or is acquired by, another 
company or a subsidiary or division of 
another company shall advise the 
Directorate of Defense Trade Controls of 
the following: 


* * * * * 


(4) Amendments to agreements 
approved by the Directorate of Defense 
Trade Controls to change the name of a 
party to those agreements. The registrant 
must, within 60 days of this 
notification, provide to the Directorate 
of Defense Trade Controls a signed copy 
of an amendment to each agreement 
signed by the new U.S. entity, the 
former U.S. licensor and the foreign 
licensee. Any agreements not so 
amended will be considered invalid. 

(d) Prior approval by the Directorate 
of Defense Trade Controls is required for 
any amendment making a substantive 

e. 


PART 123—LICENSES FOR THE 
EXPORT OF DEFENSE ARTICLES 


@ 20. The authority citation for part 123 
continues to read as follows: 


Authority: Secs. 2, 38, and 71, Pub. L. 90- 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2797); 22 U.S.C. 2753; E.O. 11958, 42 FR 
4311; 3 CFR, 1977 Comp. p. 79; 22 U.S.C. 
2651a; 22 U.S.C. 2776; Pub. L. 105-261, 112 
Stat. 1920; Sec 1205{a), Pub. L. 107-228. 

@ 21. Section 123.1 is amended by 
revising paragraphs (a) intreductory text 
and (c) introductory text to read as 
follows: 


§ 123.1 Requirement for export or 
temporary import licenses. 

(a) Any person who intends to export 
or to import temporarily a defense 
article must obtain the approval of the 
Directorate of Defense Trade Controls 
prior to the export or temporary import, 
unless the export or temporary import 
qualifies for an exemption under the 
provisions of this subchapter. 


Applications for export or temporary 


import must be made as follows: 
* * * * * 


(c) As a condition to the issuance of 
a license or other approval, the 
Directorate of Defense Trade Controls 
may require. all pertinent documentary 
information regarding the proposed 
transaction and proper completion of 
the application form as follows: 
* * * * * 


@ 22. Section 123.2 is revised to read as 
follows: 


. §123.2 Import jurisdiction. 


- The Department of State regulates the 
temporary import of defense articles. 
Permanent imports of defense articles 
into the United States are regulated by 
the Department of the Justice’s Bureau 
of Alcohol, Tobacco, Firearms and 
Explosives under the direction of the - 
Attorney General (see 27 CFR parts 447, 
478, 479, and 555). 


@ 23. Section 123.3 is amended by 
revising paragraph (a) introductory text 
to read as follows: 


§123.3 Temporary import licenses. 

(a) A license (DSP-61) issued by the 
Directorate of Defense Trade Controls is 
required for the temporary import and 
subsequent export of unclassified 
defense articles, unless exempted from 
this requirement pursuant to § 123.4. 
This requirement applies to: 

* * * 


* * 


w 24. Section 123.6 is revised to read as 
follows: 


§123.6 Foreign trade zones and U.S. 
Customs and Border Protection bonded 
warehouses. 


Foreign trade zones in the United 
States and U.S. Customs and Border 
Protection bonded warehouses are 
considered integral parts of the United 
States for the purpose of this 
subchapter. An export license is 
therefore not required for shipment 
between the United States and a foreign 
trade zone or a U.S. Customs and Border 
Protection bonded warehouse. In the 
case of classified defense articles, the 
provisions of the Department of Defense 
National Industrial Security Program 
Operating Manual will apply. An export 
license is required for all shipments of 
articles on the U.S. Munitions List from 
foreign trade zones and U.S. Customs 
and Border Protection bonded 
warehouses to foreign countries, 
regardless of how the articles reached 
the zone or warehouse. 


w 25. Section 123.8 is revised to read 
follows: 
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§ 123.8 Special controls on vessels, 
aircraft and satellites covered by the U.S. 
Munitions List. 

(a) Transferring registration or control 
to a foreign person of any aircraft, 
vessel, or satellite on the U.S. Munitions 
List is an export for purposes of this 
subchapter and requires a license or 
written approval from the Directorate of 
Defense Trade Controls. This 
requirement applies whether the 
aircraft, vessel, or satellite is physically 
located in the United States or abroad. 

(b) The registration in a foreign 
country of any aircraft, vessel or satellite 
covered by the U.S. Munitions List 
which is not registered in the United 
States but which is located in the 
United States constitutes an export. A 
license or written approval from the 
Directorate of Defense Trade Controls is 
therefore required. Such transactions 
may also require the prior approval of 
the U.S. Department of Transportation’s 
Maritime Administration, the Federal 
Aviation Administration or other 
agencies of the U.S. Government. 


@ 26. Section 123.9 is amended by 
revising paragraphs (a), (d), (e) 
introductory text, (e)(3) and (e)(4) to 
read as follows: 


§123.9 Country of ultimate destination 
and approval of reexports or retransfers. 

(a) The country designated as the 
country of ultimate destination on an 
application for an export license, or on 
a Shipper’s Export Declaration where an 
exemption is claimed under this 
subchapter, must be the country of 
ultimate end-use. The written approval 
of the Directorate of Defense Trade 
Controls must be obtained before 
reselling, transferring, transshipping, or 
disposing of a defense article to any end 
user, end use or destination other than 
as stated on the export license, or on the 
Shipper’s Export Declaration in cases 
where an exemption is claimed under 
this subchapter. Exporters must 
ascertain the specific end-user and end- 
use prior to submitting an application to 
the Directorate of Defense Trade 
Controls or claiming an exemption 
under this subchapter. 


* * * * 


(d) The written approval of the 
Directorate of Defense Trade Controls 
must be obtained before reselling, 
transferring, transshipping on a non- 
continuous voyage, or disposing of a 
defense article in any country other than 
the country of ultimate destination, or 
anyone other than the authorized end- 
user, as stated on the Shipper’s Export 
Declaration in cases where an 
_ exemption is claimed under this 
subchapter. 


(e) Reexports or retransfers of U.S.- 
origin components incorporated into a 
foreign defense article to a government 
of a NATO country, or the governments 
of Australia or Japan, are authorized 
without the prior written approval of 
the Directorate of Defense Trade 
Controls, provided: 

* * * * 

(3) The person reexporting the 
defense article must provide written 
notification to the Directorate of Defense 
Trade Controls of the retransfer not later 
than 30 days following the reexport. The 
notification must state the articles being 
reexported and the recipient 
government. 

(4) In certain cases, the Managing 
Director, Directorate of Defense Trade 
Controls or the Director, Office of 
Defense Trade Controls Licensing, may 
place retransfer restrictions on a license 
prohibiting use of this exemption. 

@ 27. Section 123.10 is revised to read 
as follows: 


§123.10 Non-transfer and use assurances. 
(a) A nontransfer and use certificate 
(Form DSP-83) is required for the 
export.of significant military equipment 
and classified articles, including 
classified technical data. A license will 
not be issued until a completed Form 
DSP-83 has been received by the 
Directorate of Defense Trade Controls. 
This form is to be executed by the 
foreign consignee, foreign end-user, and 
the applicant. The certificate stipulates 


_that, except as specifically authorized 


by prior written approval of the 
Department of State, the foreign 
consignee and foreign end-user will not 
reexport, resell or otherwise dispose of 
the significant military equipment 
enumerated in the application outside 
the country named as the location of the 
foreign end-use or to any other person. 

(b) The Directorate of Defense Trade 
Controls may also require a DSP-83 for 
the export of any other defense articles, 
including technical data, or defense 
services. 

(c) When a DSP-83 is required for an 
export of any defense article or defense 
service to a non-governmental foreign 
end-user, the Directorate of Defense 
Trade Controls may require as a 
condition of issuing the license that the 
appropriate authority of the government 
of the country of ultimate destination 
also execute the certificate. 

w 28. Section 123.11 is amended by 
revising paragraph (a) to read as follows: 


§ 123.11 Movements of vessels and 
aircraft covered by the U.S. Munitions List 
outside the United States. 


(a) A license issued by the Directorate © 


of Defense Trade Controls is required 


whenever a privately-owned aircraft or 
vessel on the U.S. Munitions List makes 
a voyage outside the United States. 


* * * * * 


@ 29. Section 123.14 is amended by 
revising paragraph (b) to read as follows: 


§ 123.14 Import certificate/delivery 
verification procedure. 

(a) * 

(b) Exports. The Directorate of 
Defense Trade Controls may require the 
IC/DV procedure on proposed exports of 
defense articles to non-government 
entities in those countries participating 
in IC/DV procedures. In such cases, U.S. 
exporters must submit both an export 
license application (the completed Form 
DSP-5) and the original Import 
Certificate, which must be provided and 
authenticated by the government of the 
importing country. This document 
verifies that the foreign importer 
complied with the import regulations of 
the government of the importing 
country and that the importer declared 
the intention not to divert, transship or 


- reexport the material described therein 


without the prior approval of that 
government. After delivery of the 
commodities to the foreign consignee, 
the Directorate of Defense Trade 
Controls may also require U.S. exporters 
to furnish Delivery Verification 
documentation from the government of 
the importing country. This 
documentation verifies that the delivery 
was in accordance with the terms of the 
approved export license. Both the 
Import Certificate and the Delivery 
Verification must be furnished to the 
U.S. exporter by the foreign importer. 


* * * * 


w 30. Section 123.16 is amended by 
revising paragraph (b)(2)(v) to read as 
follows: 


§ 123.16 Exemptions of general 
applicability. 


(a) 2. 
) 
(2) 
(v) the exporter may not make more 
than 24 shipments per calendar year to 


the previously authorized end user; 
* * * * * 


w 31. Section 123.17 is amended by 
revising paragraph (d) to read as 
follows: 


§ 123.17 Exports of firearms and 
ammunition. 
* * * * * 


(d) Port Directors of U.S. Customs and 
Border Protection shall permit a foreign 
person to export without a license such 
firearms in Category I(a) of §121.1 of — 
this subchapter and ammunition 
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therefor as the foreign person brought 
into the United States under the 
provisions of 27 CFR 478.115(d). (The 
latter provision specifically excludes 
from the definition of importation the 
bringing into the United States of 
firearms and ammunition by certain 
foreign persons for specified purposes.) 


* * * 


32. Section 123.25 is amended by 
revising paragraph (a) to read as follows: 


§123.25 Amendments to licenses. 


(a) The Directorate of Defense Trade 
Controls may approve an amendment to 
a license for permanent export, 
temporary export and temporary import 
of unclassified defense articles. A 
suggested format is available from the 
Directorate of Defense Trade Controls. 


* * * * 


@ 33. Section 123.27 is amended by 
revising paragraphs (a) introductory 
text, (a)(2), (a)(5), (a)(6), (b), and (c) to 
read as follows: 


§123.27 Special licensing regime for 
export to U.S. allies of commercial 
communications satellite components, 
systems, parts, accessories, attachments 
and associated technical data. 

(a) U.S. persons engaged in the 
business of exporting specifically 
designed or modified components, 
systems, parts, accessories, attachments, 
associated equipment and certain 
associated technical data for commercial 
communications satellites, and who are 
so registered with the Directorate of 
’ Defense Trade Controls pursuant to part 

122 of this subchapter, may submit 
license applications for multiple 
permanent and temporary exports and 
temporary imports of such articles for 
expeditious consideration without 
meeting the documentary requirements 
of § 123.1(c)(4) and (5) concerning 
purchase orders, letters of intent, 
contracts and non-transfer and end use 
certificates, or the documentary 
requirements of § 123.9, concerning 
approval of re-exports or re-transfers, 
when all of the following requirements 
are met: 


(2) The proposed exports concern 
exclusively one or more foreign persons 
(e.g., companies or governments) 
located within the territories of the 
countries identified in paragraph (a)(1) 
of this section, and one or more 
commercial communications satellite 
programs included within a list of such 
persons and programs approved by the 
U.S. Government for purposes of this 
section, as signified in a list of such 
persons and programs that will be 
publicly available through the Internet 


Web site of the Directorate of Défense 
Trade Controls and by other means. 


* * * * * 


(5) The U.S. exporter provides 
complete shipment information to the 
Directorate of Defense Trade Controls 
within 15 days of shipment by 
submitting a report containing a 
description of the item and the quantity, 
value, port of exit, and end-user and 
country of destination of the item, and 
at that time meets the documentary 
requirements of § 123.1(c)(4) and (5), the 
documentary requirements of § 123.9 in 
the case of re-exports or re-transfers, 
and, other documentary requirements 
that may be imposed as a condition of 
a license (e.g., parts control plans for 
MTCR-controlled items). The shipment 
information reported must include a 
description of the item and quantity, 
value, port of exit and end user and 
country of destination of the item. 

(6) At any time in which an item 
exported pursuant to this section is 
proposed for re-transfer outside of the 
approved territory, programs or persons 
(e.g., such as in the case of an item 


included in a satellite for launch beyond: 


the approved territory), the detailed 
requirements of § 123.9 apply with 
regard to obtaining the prior written 
consent of the Directorate of Defense 
Trade Controls. 


(b) The re-export or re-transfer of the 
articles authorized for export (including 
to specified re-export destinations) in 
accordance with this section do not 
require the separate prior written 
approval of the Directorate of Defense 
Trade Controls provided all of the 
requirements in paragraph (a) of this 
section are met. 


(c) The Directorate of Defense Trade 
Controls will consider, on a case-by-case 
basis, requests to include additional 
foreign companies and satellite 
programs within the geographic 
coverage of a license application 
submitted pursuant to this section from 
countries not otherwise covered, who 
are members of the European Space 
Agency or the European Union. In no 
case, however, can the provisions of this 
section apply or be relied upon by U.S. . 
exporters in the case of countries who 
are subject to the mandatory 
requirements of Section 1514 of the 
Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999 
(Pub. L. 105-261), concerning national 
security controls on satellite export 
licensing. 


PART 124—AGREEMENTS, OFF- 
SHORE PROCUREMENT AND OTHER 
DEFENSE SERVICES 


# 34. The authority citation for part 124 
continues to read as follows: 


Authority: Secs. 2, 38, and 71, Pub. L. 90- 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977 
Gomp., p. 79; 22 U.S.C. 2651a; 22 U.S.C. 
2776; Pub. L. 105-261. 


_ @ 35. Section 124.1 is revised to read as 


follows: 


§ 124.1 Manufacturing license agreements 
and technical assistance agreements. 

(a) Approval.-The approval of the 
Directorate of Defense Trade Controls 
must be obtained before the defense 
services described in § 120.9(a) of this 
subchapter may be furnished. In order 
to obtain such approval, the U.S. person 
must submit a proposed agreement to 
the Directorate of Defense Trade 
Controls. Such agreements are generally 
characterized as manufacturing license 
agreements, technical assistance 
agreements, distribution agreements, or 
off-shore procurement agreements, and 
may not enter into force without the 
prior written approval of the Directorate 
of Defense Trade Controls. Once 
approved, the defense services 
described in the agreements may 
generally be provided without further 
licensing in accordance with §§ 424.3 
and 125.4(b)(2) of this subchapter. The 
requirements of this section apply 
whether or not technical data is to be 
disclosed or used in the performance of 
the defense services described in 
§ 120.9(a) of this subchapter (e.g., all the 
information relied upon by the U.S. 
person in performing the defense 
service is in the public domain or is 
otherwise exempt from the licensing 
requirements of this subchapter 
pursuant to § 125.4 of this subchapter). 
This requirement also applies to the 
training of any foreign military forces, 
regular and irregular, in the use of 
defense articles. Technical assistance 
agreements must be submitted in such 
cases. In exceptional cases, the 
Directorate of Defense Trade Controls, 
upon written request, will consider 
approving the provision of defense 
services described in § 120.9(a) of this 
subchapter by granting a license under 
part 125 of this subchapter. Also, see 
§ 126.8 of this subchapter for the 
requirements for prior approval of 
proposals relating to significant military 
equipment. 

(b) Classified articles. Copies of 
approved agreements involving the 
release of classified defense articles will 
be forwarded by the Directorate of 
Defense Trade Controls to the Defense 
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Defense:. 

(c) ‘Amendments. Changes to the 
scope of approved agreements, 
including modifications, upgrades, or 
extensions must be submitted for 
approval. The amendments may not 
enter into force until approved by the 
Directorate of Defense Trade Controls. 

(d) Minor amendments. Amendments 
which only alter delivery or 
performance schedules, or other minor 
administrative amendments which do 
not affect in any manner the duration of 
the agreement or the clauses or 
information which must be included in 
such agreements because of the 
requirements of this part, do not have to 
be submitted for approval. One copy of 
all such minor amendments must be 
submitted to the Directorate of Defense 
Trade Controls within thirty days after 
they are concluded. 
w 36. Section 124.2 is amended by 
revising paragraph (c)(5)(ix) to read as 
follows: 


§124.2 Exemptions for training and 
military service. 


* * * * * 


(c) 

5 & 

(ix) Nuclear radiation measuring 
devices manufactured to military 
specifications listed in Category XVI(c); 


* * * * 
w 37. Section 124.3 is amended by 


revising paragraph (b)(2) to read as 
follows: 


§ 124.3 Exports of technical data in 
furtherance of an agreement. 
* * * * 


& 

(2) The U.S. party complies with the 
requirements of the Department of 
Defense National Industrial Security 
Program Operating Manual concerning 
the transmission of classified 
information (unless such requirements 
are in direct conflict with guidance 
provided by the Directorate of Defense 
Trade Controls, in which case the latter 
guidance must be followed) and any 
other requirements of cognizant U.S. 
departments or agencies. 
= 38. Section 124.4 is amended by 
revising the heading, paragraphs (a) and 
(b) introductory text to read as follows: 


§124.4 Deposit of signed agreements with 
the Directorate of Defense Trade Controls. 
(a) The United States party to a 
manufacturing license or a technical 
assistance agreement must file one copy 
of the concluded agreement with the 
Directorate of Defense Trade Controls 
not later than 30 days after it enters into 
force. If the agreement is not concluded 


within one year of the date ofapproval; 
the Directorate of Defense Trade 
Controls must be notified in writing and 
be kept informed of the status of the 
agreement until the requirements of this 
paragraph or the requirements of § 124.5 
are satisfied. 

(b) In the case of concluded 
agreements involving coproduction or 
licensed production outside of the 
United States of defense articles of 
United States origin, a written statement 
must accompany filing of the concluded 
agreement with the Directorate of 
Defense Trade Controls, which shall 


include: 
* * * * * 


@ 39. Section 124.5 is revised to read as 
follows: 


§124.5 Proposed agreements that are not 
concluded. 

The United States party to any 
proposed manufacturing license 
agreement or technical assistance 
agreement must inform the Directorate 
of Defense Trade Controls if a decision 
is made not to conclude the agreement. 
The information must be provided 
within 60 days of the date of the 
decision. These requirements apply 
only if the approval of the Directorate of 
Defense Trade Controls was obtained for 
the agreement to be concluded (with or 
without any provisos). 

@ 40. Section 124.6 is revised to read as 
follows: 


§124.6 Termination of manufacturing 
license agreements and technical 
assistance agreements. 

The U.S. party to a manufacturing 
license or a technical assistance 
agreement must inform the Directorate 
of Defense Trade Controls in writing of 
the impending ternrination of the 
agreement not less than 30 days prior to 
the expiration date of such agreement. 
w 41. Section 124.10 is amended by 
revising paragraphs (a), (b)(1) and Note 
to read as follows: 


§124.10 Nontransfer and use assurances. 
(a) Types of agreements requiring 
assurances. With respect to any 
manufacturing license agreement or 
technical assistance agreement which 
relates to significant military equipment 
or classified defense articles, including 
classified technical data, a Nontransfer 
and Use Certificate (Form DSP-83) (see 
§ 123.10 of this subchapter) signed by 
the applicant and the foreign party must 
be submitted to the Directorate of 
Defense Trade Controls. With respect to 
all agreements involving classified 
articles, including classified technical 
data, an authorized representative of the 
foreign government must sign the DSP— 


20863 


83 (or, the same assurances inn fs 
the form ofa diplomatic note), unless 
the Directorate of Defense Trade 
Controls has granted an exception to 
this requirement. The Directorate of 
Defense Trade Controls may require that 
a DSP-83 be provided in conjunction 
with an agreement that does not relate 
to significant military equipment or 
classified defense articles. The 
Directorate of Defense Trade Controls 
may also require with respect to any 
agreement that an appropriate authority 
of the foreign party’s government also 
sign the DSP-83 (or provide the same 
assurances in the form of a diplomatic 
note). 

(b) & 

(1) Agreements which have been 
signed by all parties before being 
submitted to the Directorate of Defense 
Trade Controls may only be submitted 
along with any required DSP-83 and/or 
diplomatic note. 

(2) 

Note to paragraph (b): In no case may a 
transfer occur before a required DSP-83 and/ 
or diplomatic note has been submitted to the 
Directorate of Defense Trade Controls. 


@ 42. Section 124.12 is amended by 
revising paragraphs (a) introductory text 
and (a)(1) to read as follows: 


§ 124.12 Required information in letters of 
transmittal. 

(a) An application for the approval of 
a manufacturing license or technical 
assistance agreement with a foreign 
person must be accompanied by an 
explanatory letter. The original letter 
and seven copies of the letter and eight 
copies of the proposed agreement shall 
be submitted to the Directorate of 
Defense Trade Controls. The 
explanatory letter shall contain: 

(1) A statement giving the applicant’s 
Directorate of Defense Trade Controls 
registration number. 


* * * x * 


mw 43. Section 124.13 is amended by 
revising introductory text and 
paragraphs (d) introductory text and (e) 
to read as follows: 


§ 124.13 Procurement by United States 
persons in foreign countries (off-shore 
procurement). 

Notwithstanding the other provisions 
in part 124 of this subchapter, the 
Directorate of Defense Trade Controls 
may authorize by means of a license 
(DSP-5) the export of unclassified 
technical data to foreign persons for 
offshore procurement of defense 
articles, provided that: 

* * * * * 

(d) The person in the United States 

provides the Directorate of Defense 
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Trade Conttols with copy'of 
contract, purchase order or subcontfact 
for offshore procurement at the time it 
is accepted. Each such contract, 
purchase order or subcontract must 
clearly identify the article to be © 
produced and must identify the license 
number or exemption under which the 
technical data was exported; and 
(e) Licenses issued pursuant to this 

section must be renewed prior to their 
expiration if offshore procurement is to 
be extended beyond the period of 
validity of the original approved license. ~ 
In all instances a license for offshore 
procurement must state as the purpose 
“Offshore procurement in accordance 
with the conditions established in the 
ITAR, including § 124.13. No other use 
will be made of the technical data.” If 
the technical data involved in an 
offshore procurement arrangement is 
otherwise exempt from the licensing 
requirements of this subchapter (e.g., 

§ 126.4), the DSP-—5 referred to in the 
first sentence of this section is not 
required. However, the exporter must 
comply with the other requirements of 
this section and provide a written 
certification to the Directorate of 
Defense Trade Controls annually of the 
offshore procurement activity and cite 
_the exemption under which the 
technical data was exported. The 
exemptions under § 125.4 of this 
subchapter may not be used to establish 
offshore procurement arrangements. 


@ 44. Section 124.14 is amended by 
revising paragraphs (a), (b) introductory 
text, (b)(4), (c)(5), (e) introductory text 
and (e)(1) to read as follows: 


§124.14 Exports to warehouses or 
distribution points outside the United 
States. 

(a) Agreements. Agreements (e.g., 
contracts) between U.S. persons and 
foreign persons for the warehousing and 
distribution of defense articles must be 
approved by the Directorate of Defense 
Trade Controls before they enter into 
force. Such agreements will be limited 
to unclassified defense articles and must 
contain conditions for special 
distribution, end-use and reporting. 
Licenses for exports pursuant to such 
agreements must be obtained prior to 
exports of the defense articles unless an 
exemption under § 123.16(b)(1) of this 
subchapter is applicable. 

(b) Required information. Proposed 
warehousing and distribution 
agreements (and amendments thereto) 
shall be submitted to the Directorate of 
Defense Trade Controls for approval. 
The following information must be 
included in all such agreements: 

* 


* * * * 


country that comprise the!’ 
distribution territory. Distribution must 
be specifically limited to the — 
governments of such countries or to 
private entities seeking to procure 
defense articles pursuant to a contract 
with a government within the 
distribution territory or to other eligible 
entities as specified by the Directorate of 
Defense Trade Controls. Consequently, 
any deviation from this condition must 
be fully explained and justified. A 
nontransfer and use certificate (DSP-83) 
will be required to the same extent 
required in licensing agreements under 


§124.9(b). 


* * * * * 

(c) 

(5) “No export, sale, transfer, or other 
disposition of the defense articles 
covered by this agreement is authorized 
to any country outside the distribution 
territory without the prior written 
approval of the Directorate of Defense 
Trade Controls of the U.S. Department 
of State.” » 

* * * * * 

(e) Transmittal letters. Requests for 
approval of warehousing and 
distribution agreements with foreign 
persons must be made by letter. The 
original letter and seven copies of the 
letter and seven copies of the proposed 
agreement shall be submitted to the 
Directorate of Defense Trade Controls. 
The letter shall contain: 

(1) A statement giving the applicant’s 
Directorate of Defense Trade Controls 
registration number. 


* * * * * 


PART 125—LICENSES FOR THE 
EXPORT OF TECHNICAL DATA AND 
CLASSIFIED DEFENSE ARTICLES 


w 45. The authority citation for part 125 
is revised to read as follows: 


Authority: Secs. 2 and 38, Pub. L. 90-629, 
90 Stat. 744 (22 U.S.C. 2752, 2778); E.O. 
11958, 42 FR 4311; 3 CFR, 1977 Comp. p. 79; 
22 U.S.C. 2651a. 


@ 46. Section 125.1 is amended by 
revising paragraphs (b), (c), and (d) to 
read as follows: 


§125.1 Exports subject to this part. 
(b) A license for the export of 
technical data and the exemptions in 
§ 125.4 may not be used for foreign 
production purposes or for technical 
assistance unless the approval of the 
Directorate of Defense Trade Controls 
has been obtained. Such approval is 
generally provided only pursuant to the 
procedures specified in part 124 of this 
subchapter. 


(¢) Péchinieal dath’ 

* export may not be peéxported, 
transferred or diverted from the country 
of ultimate end-use or from the | 
authorized foreign end-user (as 
designated in the license or approval for 
export) or disclosed to a national of 
another country without the prior 
written approval of the Directorate of 
Defense Trade Controls. 

(d) The controls of this part apply to 
the exports referred to in paragraph (a) 
of this section regardless of whether the 
person who intends to export the 


* technical data produces or manufactures 


defense articles if the technical data is 
determined by the Directorate of 

Defense Trade Controls to be subject to 
the controls of this subchapter. ‘ 


* * * * * 


@ 47. Section 125.2 is amended by 
revising Aegan (a) and (b) to read 
as follows: 


§125.2 Exports of unclassified technical 
data. 


(a) License. A license (DSP-—5) is 
required for the export of unclassified 
technical data unless the export is_ 
exempt from the licensing requirements 
of this subchapter. In the case of a plant 
visit, details of the proposed discussions 
must be transmitted to the Directorate of 
Defense Trade Controls for an appraisal 
of the technical data. Seven copies of 
the technical data or the details of the 
discussion must be provided.. 

(b) Patents. A license issued by the 
Directorate of Defense Trade Controls is 
required for the export of technical data 
whenever the data exceeds that which is 
used to support a domestic filing of a 
patent application or to support a 
foreign filing of a patent application 
whenever no domestic application has 
been filed. Requests for the filing of 
patent applications in a foreign country, 
and requests for the filing of 
amendments, modifications or 
supplements to such patents, should 
follow the regulations of the U.S. Patent 
and Trademark Office in accordance 
with 37 CFR part 5. The export of 
technical data to support the filing and 
processing of patent applications in 
foreign countries is subject to 
regulations issued by the U.S. Patent _ 
and Trademark Office pursuant to 35 
U.S.C. 184. 


* * * * * 


@ 48. Section 125.3 is amended by 
revising paragraphs (a), (b), and (c) to 
read as follows: 

§125.3 Exports of classified technical data 
and classified defense articles. 


(a) A request for authority to export 
defense articles, including technical 
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data, classified by a foreign government 
or pursuant to Executive Order 12356, 
successor orders, or other legal authority 
must be submitted to the Directorate of 
Defense Trade Controls for approval. 
The application must contain full 
details of the proposed transaction. It 
should also list the facility security 
clearance code of all U.S. parties on the 
license and include the Defense 
Security Service cognizant security 
office of the party responsible for 
packaging the commodity for shipment. 
A nontransfer and use certificate (Form 
DSP-83) executed by the applicant, 
foreign consignee, end-user and an 
authorized representative of the foreign 
government involved will be required. 

(b) Classified technical data which is 
approved by the Directorate of Defense 
Trade Controls either for export or 
reexport after a temporary import will 
be transferred or disclosed only in 


accordance with the requirements in the - 


Department of Defense National 
Industrial Security Program Operating 
Manual (unless such requirements are 
in direct conflict with guidance 
provided by the Directorate of Defense 
Trade Controls, in which case the latter 
guidance must be followed). Any other 
requirements imposed by cognizant U.S. 
departments and agencies must also be 
satisfied. 

(c) The approval of the Directorate of 
Defense Trade Controls must be 
obtained for the export of technical data 
by a U.S. person to:a foreign person in 
the U.S. or in a foreign country unless 
the proposed export is exempt under the 


provisions of this subchapter. 
* * * * * 


w 49. Section 125.4 is amended by 
revising paragraphs (a), (b)(9)(iii), 
(b)(10)(iii), (b)(11}, and (b)(13) to read as 
follows: 


§125.4 Exemptions of general 
applicability. 

(a) The following exemptions apply to 
exports of technical data for which 
approval is not neede >m the 
Directorate of Defense ‘Trade Controls. 
These exemptions, except for paragraph 
(b)(13) of this section, do not apply to 
exports to proscribed destinations under 
§ 126.1 of this subchapter or for persons 
considered generally ineligible under 
§ 120.1(c) of this subchapter. The 
exemptions are also not applicable for 
purposes of establishing offshore 
procurement arrangements or producing 
defense articles offshore (see § 124.13), 
except as authorized under § 125.4 (c). 
If § 126.8 of this subchapter 
requirements are applicable, they must 
be met before an exemption under this 
section may be used. Transmission of 
. Classified information must comply 


with the requirements of the 
Department of Defense National 
Industrial Security Program Operating 
Manual (unless such requirements are 
in direct conflict with guidance 
provided by the Directorate of Defense 
Trade Controls, in which case the latter 
guidance must be followed) and the 
exporter must certify to the transmittal 
authority that the technical data does 
not exceed the technical limitation of 
the authorized export. 

* 

(9) 

(iii) The classified information is sent 
overseas in accordance with the 
requirements of the Department of 
Defense National Industrial Security 
Program Operating Manual (unless such 
requirements are in direct conflict with 
guidance provided by the Directorate of 
Defense Trade Controls, in which case 
the latter guidance must be followed). 

(10) 

(iii) The institution informs the 
individual in writing that the technical 
data may not be transferred to other 
foreign persons without the prior 
written approval of the Directorate of 
Defense Trade Controls; 

(11) Technical data, including 
classified information, for which the 
exporter, pursuant to an arrangement 
with the Department of Defense, 
Department of Energy or NASA which 
requires such exports, has been granted 
an exemption in writing from the 
licensing provisions of this part by the 
Directorate of Defense Trade Controls. 
Such an exemption will normally be 
granted only if the arrangement directly 
implements an international agreement 
to which the United States is a party 
and if multiple exports are 
contemplated. The Directorate of 
Defense Trade Controls, in consultation 
with the relevant U.S. Government 
agencies, will determine whether the 
interests of the United States 
Government are best served by 
expediting exports under an 
arrangement through an exemption (see 
also paragraph (b)(3) of this section for 
a related exemption); 

* * * * 


(13) Technical data approved for 


public release (i.e., unlimited 


distribution) by the cognizant U.S. - 
Government department or agency or 
Office of Freedom of Information and 
Security Review. This exemption is 
applicable to information approved by 
the cognizant U.S. Government 
department or agency for public release 
im any form. It does not require that the 
information be published in order to 


qualify for the exemption. 
* * * * * 


@ 50. Section 125.5 is revised to read as 
follows: 


§125.5 Exemptions for plant visits. 

(a) A license is not required for the 
oral and visual disclosure of 
unclassified technical data during the 
course of a classified plant visit by a 
foreign person, provided: The classified 
visit has itself been authorized pursuant 
to a license issued by the Directorate of 
Defense Trade Controls; or the classified 
visit was approved in connection with 
an actual or potential government-to- 
government program or project by a U.S. 
Government agency having 
classification jurisdiction over the 
classified defense article or classified 
technical data involved under Executive 
Order 12356 or other applicable 
Executive Order; and the unclassified 
information to be released is directly 
related to the classified defense article 
or technical data for which approval 
was obtained and does not disclose the 
details of the design, development, 
production or manufacture of any other 
defense articles. In the case of visits 
involving classified information, the 
requirements of the Department of | 
Defense National Industrial Security 
Program Operating Manual must be met 
(unless such requirements are in direct 
conflict with-guidance provided by the 
Directorate of Defense Trade Controls, 
in which case the latter guidance must 
be followed). 

(b) The approval of the Directorate of 
Defense Trade Controls is not required 
for the disclosure of oral and visual 
classified information to a foreign 
person during the course of a plant visit 
approved by the appropriate U.S. 
Government agency if: The 
requirements of the Department of 
Defense National Industrial Security 
Program Operating Manual have been 
met (unless such requirements are in 
direct conflict with guidance provided 
by the Directorate of Defense Trade 
Controls, in which case the latter 
guidance must be followed); the 
classified information is directly related 
to that which was approved by the U.S. 
Government agency; it does not exceed 
that for which approval was obtained; 
and it does not disclose the details of 
the design, development, production or 
manufacture of any defense articles. 

(c) A license is not required for the 
disclosure to a foreign person of 
unclassified technical data during the 
course of a plant visit (either classified 
or unclassified) approved by the 
Directorate of Defense Trade Controls or 
a cognizant U.S. Government agency 
provided the technical data does not 
contain information in excess of that 
approved for disclosure. This exemption 


in 
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does not apply to technical data which 

could be used for design, development, 

production or manufacture of a defense 
article. 


@ 51. Section 125.7 is revised to read as 
follows: 


§125.7 Procedures for the export of 
classified technical data and other 
classified defense articles. 


(a) All applications for the export or 
temporary import of classified technical 
data or other classified defense articles 
must be submitted to the Directorate of 
Defense Trade Controls on Form DSP-— 
85. 


(b) An application for the export of 
classified technical data or other 
classified defense articles must be 
accompanied by seven copies of the 
data and a completed Form DSP-83 (see 
§ 123.10 of this subchapter). Only one 
copy of the data or descriptive literature 
must be provided if a renewal of the 
license is requested. All classified 
materials accompanying an application 
must be transmitted to the Directorate of 
Defense Trade Controls in accordance 
with the procedures contained in the 
Department of Defense National 
Industrial Security Program Operating 
Manual (unless such requirements are 
in direct conflict with guidance 
provided by the Directorate of Defense 
Trade Controls, in which case the latter 
guidance must be followed). 


@ 52. Section 125.9 is revised to read as 
follows: 


§125.9 Filing of licenses and other 
authorizations for exports of classified 
technical data and classified defense 
articles. 


Licenses and other authorizations for 
the export of classified technical data or 
classified defense articles will be 
forwarded by the Directorate of Defense 
Trade Controls to the Defense Security 
Service of the Department of Defense in 
accordance with the provisions of the 
Department of Defense National 
Industrial Security Program Operating 
Manual (unless such requirements are 
in direct conflict with guidance 
provided by the Directorate of Defense 
Trade Controls, in which case the latter 
guidance must be followed). The 
Directorate of Defense Trade Controls 
will forward a copy of the license to the 
applicant for the appliéant’s 
information. The Defense Security 
Service will return the endorsed license 
to the Directorate of Defense Trade 
Controls upon completion of the 
authorized export or expiration of the 
license, whichever occurs first. 


PART 126—GENERAL POLICIES AND 
PROVISIONS 


= 53. The authority citation for part 126 
continues to read as follows: 


Authority: Secs. 2, 38, 40, 42, and 71, Pub. 
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2780, 2791, and 2797); E.O. 11958, 42 FR 
4311; 3 CFR, 1977 Comp., p. 79; 22 U.S.C. 
2651a; 22 U.S.C. 287c; E.O. 12918, 59 FR 
28205, 3 CFR, 1994 Comp., p. 899; Sec.1225, 


. Pub. L. 108-375. 


g 54. Section 126.1 is amended by 
revising paragraph (e) to read as follows: 


§ 126. 1 Prohibited exports and sales to 
certain countries. 


* * * * * 


_ (e) Proposed sales. No sale or transfer 


and no proposal to sell or transfer any 
defense articles, defense services or 
technical data subject to this subchapter 
may be made to any country referred to 
in this section (including the embassies 
or consulates of such a country), or to 
any person acting on its behalf, whether 
in the United States or abroad, without 
first obtaining a license or written 
approval of the Directorate of Defense 
Trade Controls. However, in accordance 
with paragraph (a) of this section, it is 
the policy of the Department of State to 
deny licenses and approvals in such 
cases. Any person who knows or has 
reason to know of such a proposed or 
actual sale, or transfer, of such articles, 
services or data must immediately 
inform the Directorate of Defense Trade 
Controls. 


* * * * * 


g 55. Section 126.2 is revised to read as 
follows: 


§ 126.2 Temporary suspension or 
modification of this subchapter. 

The Deputy Assistant Secretary for 
Defense Trade Controls or the Managing 
Director, Directorate of Defense Trade 
Controls, may order the temporary 
suspension or modification of any or all 
of the regulations of this subchapter in 
the interest of the security and foreign 
policy of the United States. 


@ 56. Section 126.5 is amended by 
revising paragraph (c)(4)(v) to read as 
follows: 


§126.5 Canadian exemptions. 


* * * * * 


(c) * 

(4) * k * 

(v) Include a clause requiring that all 
documentation created from U.S. 
technical data contain the statement, 
“This document contains technical data, 
the use of which is restricted by the U.S. 
Arms Export Control Act. This data has 
been provided in accordance with, and 


is subject to, the limitations specified in 
§ 126.5 of the International Traffic In — 
Arms Regulations (ITAR). By accepting 
this data, the consignee agrees to honor 
the requirements of the ITAR”; and 

* * * * * 


w 57. Section 126.6 is amended by 
revising paragraph (b) to read as follows: 


§126.6 Foreign-owned military aircraft and 
naval vessels, and the Foreign Military 
Sales Program. 


* * * * * 

(b) Foreign military aircraft and naval 
vessels. A license is not required for the 
entry into the United States of military 
aircraft or naval vessels of any foreign 
state if no overhaul, repair, or 
modification of the aircraft or naval 
vessel is to be performed. However, 
Department of State approval for 
overflight (pursuant to the 49 U.S.C. 
40103) and naval visits must be 
obtained from the Bureau of Political- 
Military Affairs, Office of International 


Security Operations. 
* * * * * 


@ 58. Section 126.7 is amended by 
revising paragraphs (a) introductory 
text, (a)(6), (b), and (c) to read as 
follows: 


§ 126.7 Denial, revocation, suspension or 
amendment of licenses and other 
approvals. 

(a) Policy. Licenses or approvals shall 
be denied or revoked whenever required 
by any statute of the United States (see 
§§ 127.7 and 127.11 of this subchapter). 
Any application for an export license or 
other approval under this subchapter 
may be disapproved, and any license or 
other approval or exemption granted 
under this subchapter may be revoked, 
suspended, or amended without prior 


notice whenever: 
* * * * * 


(6) An applicant, any party to the 
export or agreement, any source or 
manufacturer of the defense article or 
defense service or any person who has 
a significant interest in the transaction 
has been debarred, suspended, or 


’ otherwise is ineligible to receive an 


export license or other authorization 


‘from any. agency of the U.S. government 


(e.g., pursuant to debarment by the 
Department of Commerce under 15 CFR 
part 760-or by the Department of State 
under part 127 or 128 of this 
subchapter); or 

* * * * * 

(b) Notification. The Directorate of 
Defense Trade Controls will notify 
applicants or licensees or other 
appropriate United States persons of 
actions taken pursuant to paragraph (a) 
of this section. The reasons for the 
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action will be stated as specifically as 
security and foreign policy 
considerations permit. 

(c) Reconsideration. If a written 
request for reconsideration of an adverse 
decision is made within 30 days after a 
person has been informed of the 
decision, the U.S. person will be 
accorded an opportunity to present 
additional information. The case will 
then be reviewed by the Directorate of 


Defense Trade Controls. 
* * * * * 


m 59. Section 126.8 is amended by 
revising paragraphs (a), (a)(1) 
introductory text, (a)(2), (a)(3) 
introductory text, (c)(1)(i), (c)(2) and (d) 
to read as follows: 


§126.8 Proposals to foreign persons 
relating to significant military equipment. 

(a) Proposals. Certain proposals to 
foreign persons for the sale or 
manufacture abroad of significant 
military equipment require either the 
prior approval of, or prior notification 
to, the Directorate of Defense Trade 
Controls. 

(1) Sale of significant military 
equipment: The prior approval of the 
Directorate of Defense Trade Controls is 
required before a U.S. person may make 
a proposal or presentation designed to 
constitute a basis for a decision on the 
part of any foreign person to purchase 
significant military equipment on the 
U.S. Munitions List whenever all the 
following conditions are met: 

* * * * 

(2) Sale of significant military 
equipment: The Directorate of Defense 
Trade Controls must be notified in 
writing at least thirty days in advance of 
any proposal or presentation concerning 
the sale of significant military 
equipment whenever the conditions 
specified in paragraphs (a)(1)(i) through 
(iii) of this section are met and the 
identical equipment has been 
previously licensed for permanent 
export or approved for sale under the 
FMS Program to any foreign country. 

(3) Manufacture abroad of significant 
military equipment: The prior approval 
of the Directorate of Defense Trade 
Controls is required before a U.S. person 
may make a proposal or presentation 
designed to constitute a basis for a 
decision on the part of any foreign 
person to enter into any manufacturing 
license agreement or technical 
assistance agreement for the production 
or assembly of significant military 
equipment, regardless of dollar value, in 
any foreign country, whenever: 

* * * * * 


& 


(i) A written statement from the- - 
Directorate of Defense Trade Controls 
approving the proposed sale or 
agreement or approving the making of a 
proposal or presentation. 

* * * * * 

(2) The requirement of this section for 
prior notification is met by informing 
the Directorate of Defense Trade 
Controls by letter at least 30 days before 
making the proposal or presentation. 
The letter must comply with the 
procedures set forth in paragraph (d) of 
this section and must identify the 
relevant license, approval, or FMS case 
by which the identical equipment had 
previously been authorized for 
permanent export or sale. The 
Directorate of Defense Trade Controls 
will provide written acknowledgement 
of such prior notification to confirm 
compliance with this requirement and 
the commencement of the 30-day 
notification period. 

(d) Procedures. Unless a license has 
been obtained pursuant to 
§ 126.8(c)(1)(ii) or (iii), a request for 
prior approval to make a proposal or 
presentation with respect to significant 
military equipment, or a 30-day prior 
notification regarding the sale of such 
equipment, must be made by letter to 
the Directorate of Defense Trade 
Controls. The letter must outline in 
detail the intended transaction, 
including usage of the equipment 
involved and the country (or countries) 
involved. Seven copies of the letter 
should be provided as well as seven 
copies of suitable descriptive 
information concerning the equipment. 
* * * * * 


w 60. Section 126.9 is revised to read as 
follows: 


§126.9 Advisory opinions and related 
authorizations. 

(a) Advisory opinion. Any person 
desiring information as to whether the 
Directorate of Defense Trade Controls 
would be likely to grant a license or 
other approval for the export or 
approval of a particular defense article 
or defense service to a particular 
country may request an advisory 
opinion from the Directorate of Defense 
Trade Controls. Advisory opinions are 
issued on a case-by-case basis and apply 
only to the particular matters presented 
to the Directorate of Defense Trade 
Controls. These opinions are not 
binding on the Department of State, and 
may not be used in future matters before 
the Department. A request for an 
advisory opinion must be made in 
writing and must outline in detail the 
equipment, its usage, the security 
classification (if any) of the articles or 


related technical data, and the country 
or countries involved. An original and 
seven copies of the letter must be 
provided along with seven copies of 
suitable descriptive information 
concerning the defense article or 
defense service. 

(b) Related authorizations. The 
Directorate of Defense Trade Controls 
may, as appropriate, in accordance with 
the procedures set forth in paragraph (a) 
of this section, provide export 
authorization, subject to all other 
relevant requirements of this 
subchapter, both for transactions that 
have been the subject of advisory 
opinions requested by prospective U.S. 
exporters, or for the Directorate’s own 
initiatives. Such initiatives may cover 
pilot programs, or specifically 
anticipated circumstances for which the 
Directorate considers special 
authorizations appropriate. 

m 61. Section 126.10 is amended by 
revising paragraphs (a) and (d)(2) to read 
as follows: 


§ 126.10 Disclosure of information. 

(a) Freedom of information. 
Subchapter R of this title contains 
regulations on the availability to the 
public of information and records of the 


- Department of State. The provisions of 


subchapter R apply to such disclosures 
by the Directorate of Defense Trade 
Controls. 

* * * * * 

(d) 

(2) Furnishing information to foreign 
governments and other agencies of the 
U.S. Government in the context of 
multilateral or bilateral export regimes 
(e.g., the Missile Technology Control 
Regime, the Australia Group, and 
Wassenaar Arrangement). 

@ 62. Section 126.11 is revised to read 
as follows: 


§ 126.11 Relations to other provisions of 
law. 

The provisions in this subchapter are 
in addition to, and are not in lieu of, any 
other provisions of law or regulations. 
The sale of firearms in the United 
States, for example, remains subject to 
the provisions of the Gun Control Act of 
1968 and regulations administered by 
the Department of Justice. The 
performance of defense services on 
behalf of foreign governments by retired 
military personnel continues to require 
consent pursuant to Part 3a of this title. 
Persons who intend to export defense 
articles or furnish defense services 
should not assume that satisfying the 


~ requirements of this subchapter relieves 


one of other requirements of law. 
w 63. Section 126.13 is amended by 
revising paragraph (c) to read as follows: 
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§ 126.13 Required information. 

(c) In cases when foreign nationals are 
employed at or assigned to security- 
cleared facilities, provision by the 
applicant of a Technology Control Plan 
(available from the Defense Security 
Service) will facilitate processing. 

w 64. Section 126.14 is amended by 
revising paragraphs (a), (a)(1), (a)(2), 
(a)(3)(i), (a)(3)(iv), (a)(4), and (b) to read 


as follows: 


§126.14 Special comprehensive export 
authorizations-for NATO, Australia, Japan, 
and Sweden. 


(a) Comprehensive authorizations. 
With respect to NATO members, 
Australia, Japan, and Sweden, the 
Directorate of Defense Trade Controls 
may provide the comprehensive 
authorizations described in paragraphs 
(a) and (b) of this section for 
circumstances where the full parameters 
of a commercial export endeavor 
including the needed defense exports 
can be well anticipated and described in 
advance, thereby making use of such 
comprehensive authorizations 
appropriate. 

1) Major project authorization. With 
respect to NATO members, Australia, 
Japan, and Sweden, the Directorate of 
Defense Trade Controls may provide 
comprehensive authorizations for well 
circumscribed commercially developed 
“major projects”, where a principal 
registered U.S. exporter/prime 
contractor identifies in advance the 
broad parameters of a commercial 
project including defense exports 
needed, other participants (e.g., 
exporters with whom they have 
“teamed up,” or subcontractors), and 
foreign government end users. Projects 
eligible for such authorization may 
include a commercial export of a major 
weapons system for a foreign 
government involving, for example, 
multiple U.S. suppliers under a 
commercial teaming agreement to 
design, develop and manufacture 
defense articles to meet a foreign 
government’s requirements. U.S. 
exporters seeking such authorization 
must provide detailed information 
concerning the scope of the project, 
including other exporters, U.S. 
‘subcontractors, and planned exports 
(including re-exports) of defense 
articles, defense services, and technical 
data, and meet the other requirements 
set forth in paragraph (b) of this section. 


“major program’’. This variant would be 
available where a single registered U.S. 
exporter defines in advance the 
parameters of a broad commercial 
program for which the registrant will be 
providing all phases of the necessary 
support (including the needed 
hardware, technical data, defense 
services, development, manufacturing, 
and logistic support). U.S. exporters 
seeking such authorization must 
provide detailed information concerning 
the scope of the program, including 
planned exports (including re-exports) 
of defense articles, defense services, and 


- technical data, and meet the other 


requirements set forth in paragraph (b) 
of this section. 

(3)(i) Global project authorization. 
With respect to NATO members, 
Australia, Japan, and Sweden, the 
Directorate of Defense Trade Controls 
may provide a comprehensive ‘‘Global 
Project Authorization” to registered U.S. 
exporters for exports of defense articles, 
technical data or defense services in 
support of government to government 
cooperative projects (covering research 
and development or production) with 
one of these countries undertaken 
pursuant to an agreement between the 
U.S. Government and the government of 
such country, or a memorandum of 
understanding/agreement between the 
Department of Defense and the 


~tountry’s Ministry of Defense. 
* * 


* * * 


(iv) Any requirement for non-transfer 
and use assurances from a foreign 
government may be deemed satisfied by 
the signature by such government of a 
cooperative agreement or by its ministry 
of defense of a cooperative MOU/MOA 
where the agreement or MOU contains 
assurances that are comparable to that 
required by a DSP-83 with respect to 
foreign governments and that clarifies 
that the government is undertaking 
responsibility for all its participating 
companies. The authorized non- 
government participants or end users 
(e.g., the participating government’s 
contractors) will still be required to 
execute DSP-83s. 

(4) Technical data supporting an 
acquisition, teaming arrangement, 
merger, joint venture authorization. 
With respect to NATO member 
countries, Australia, Japan, and Sweden, 
the Directorate of Defense Trade 
Controls may provide a registered U.S. 
defense company a comprehensive 


(2) Major program authorization. With authorization to export technical data in 


respect to NATO members, Australia, 
Japan, and Sweden, the Directorate of 
Defense Trade Controls may provide 
comprehensive authorizations for well 
circumscribed commercially developed 


support of the U.S. exporter’s 
consideration of entering into a teaming 
arrangement, joint venture, merger, 
acquisition, or similar arrangement with 
prospective foreign partners. 


Specifically, the authorization is 
designed to permit the export of a 
broadly defined set of technical data to 
qualifying well established foreign 
defense firms in NATO countries, 
Australia, Japan, or Sweden in order to 
better facilitate a sufficiently in depth 
assessment of the benefits, opportunities 
and other relevant considerations 
presented by such prospective 
arrangements. U.S. exporters seeking 
such authorization must provide 
detailed information concerning the 
arrangement, joint venture, merger or 
acquisition, including any planned 
exports of defense articles, defense 
services, and technical data, and meet 
the other requirements set forth in 
paragraph (b) of this section. 

(b) Provisions and requirements for 
comprehensive authorizations. Requests 
for the special comprehensive 
authorizations set forth in paragraph (a) 
of this section should be by letter 
addressed to the Directorate of Defense 
Trade Controls. With regard to a © 
commercial major program or project 
authorization, or technical data 


- supporting a teaming arrangement, 


merger, joint venture or acquisition, 
registered U.S. exporters may consult 
the Managing Director of the Directorate 
of Defense Trade. Controls about 
eligibility for and obtaining available 
comprehensive authorizations set forth 
in paragraph (a) of this section or 
pursuant to § 126.9(b). 


* * * * * 


PART 127—VIOLATIONS AND 
PENALTIES 


m 65. The authority citation for part 127 
continues to read as follows: 

Authority: Secs. 2, 38, and 42, Pub. L. 90- 
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2791); E.O. 11958, 42 FR 4311; 3 CFR, 1977 
Comp., p. 79; 22 U.S.C. 401; 22 U.S.C. 2651a; 
22 U.S.C. 2779a; 22 U.S.C. 2780. 


w 66. Section 127.1 is amended by 
revising paragraphs (a)(1), (a)(2), (a)(3), 
(c) introductory text, and (d) and by 
adding paragraphs (a)(5) and (a)(6) to 
read as follows; 


§127.1 Violations. 

(a) @ 

(1) To export or attempt to export 
from the United States, or to reexport or 
retransfer or attempt to reexport or 
retransfer from one foreign destination 
to another foreign destination by a U.S. 
person of any defense article or 
technical data or by anyone of any U.S. 
origin defense article or technical data 
or to furnish any defense service for 
which a license or written approval is 
required by this subchapter without first 
obtaining the required license or written 
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approval from the Directorate of Defense 
Trade Controls; 


(2) To import or attempt to import any 
defense article whenever a license is 
required by this subchapter without first 
obtaining the required license or written 
approval from the Directorate of Defense 
Trade Controls; 

(3) To conspire to export, import, 
reexport or cause to be exported, 
imported or reexported,.any defense 
article or to furnish any defense service 
for which a license or written approval 
is required by this subchapter without 
first obtaining the required license or 
written approval from the Directorate of 


Defense Trade Controls; 
* * * * * 


(5) To engage in the United States in 
the business of either manufacturing or 
exporting defense article or furnishing 
defense services without complying 
with the registration requirements. For 
the purposes of this subchapter, 
engaging in the business of 
manufacturing or exporting defense 
articles or furnishing defense services 
requires, only one occasion of 
manufacturing or exporting a defense 
article or furnishing a defense service; 
or 

(6) To engage in the business of 
brokering activities for which 

‘registration, a license or written 
approval is required by this subchapter 
without first registering or obtaining the 
required license or written approval 
from the Directorate of Defense Trade 
Controls. For the purposes of this 
subchapter, engaging in the business of 
brokering activities requires only one 
occasion of engaging in an activity as 
reflected in § 129.2(b). 


* * * * * 


(c) A person with knowledge that 
another person is then ineligible 
pursuant to §§ 120.1(c) or 126.7 of this | 
subchapter or subjéct to an order of 
debarment or interim suspension, may 
not, directly or indirectly, in any 
manner or capacity, without prior — 
disclosure of the facts to, and written 
authorization from, the Directorate of 


Defense Trade Controls: 
* * * * * 


(d) No person may knowingly or 
willfully cause, or aid, abet, counsel, 
demand, induce, procure or permit the 
commission of any act prohibited by, or 
the omission of any act prohibited by, 
or the omission of any act required by 
22 U.S.C. 2778, 22 U.S.C. 2779, or any 
regulation, license, approval, or order 
issued thereunder. 


@ 67. Section 127.3 is amended by 
revising paragraph (b) to read as follows: 


§127.3 Penalties for violations. 
* * * * * 

(b) In a registration, license 
application or report required by § 38 or 
§ 39 of the Arms Export Control Act (22 
U.S.C. 2778 and 2779) or by any rule or 
regulation issued under either section, 
makes any untrue statement of a 
material fact or omits a material fact 
required to be stated therein or 
necessary to make the statements 
therein not misleading, shall upon 
conviction be subject to a fine or 
imprisonment, or both, as prescribed by 
22 U.S.C. 2778(c). 

@ 68. Section 127.5 is revised to read as 
follows: 


§127.5 Authority of the Defense Security 
Service. 

In the case of exports involving 
classified technical data or defense 
articles, the Defense Security Service 
may take appropriate action to ensure 
compliance with the Department of 
Defense National Industrial Security 
Program Operating Manual (unless such 
requirements are in direct conflict with © 
guidance provided by the Directorate of 
Defense Trade Controls, in which case 
the latter guidance must be followed). 
Upon a request to the Defense Security 
Service regarding the export of any 
classified defense article or technical 
data, the Defense Security Service 
official or a designated government 
transmittal authority may require the 
production of other relevant documents 
and information relating to the proposed 
export. 

m 69. Section 127.7 is amended by 
revising paragraphs (a), (b)(2), and (d) to 
read as follows: 


§127.7 Debarment. 

(a) Debarment. In impiementing § 38 
of the Arms Export Control Act, the 
Assistant Secretary of State for Political- 
Military Affairs may prohibit any person 
from participating directly or indirectly 
in the export of defense articles, 
including technical data, or in the 
furnishing of defense services for which 
a license or approval is required by this 
subchapter for any of the reasons listed 
below. Any such prohibition is referred 
to as a debarment for purposes of this 
subchapter. The Assistant Secretary of 
State for Political-Military Affairs shall 
determine the appropriate period of 
time for debarment, which shall 
generally be for a period of three years. 
However, reinstatement is not automatic 
and in all cases the debarred person 
must submit a request for reinstatement 
and be approved for reinstatement 
before engaging in any export or 
brokering activities subject to the Arms 
Export Control Act or this subchapter. 


x 


(2) The basis for administrative 
debarment, described in part 128 of this 
subchapter, is any violation of 22 U.S.C. 
2778 or any rule or regulation issued 
thereunder when such a violation is of 


~ such a character as to provide a 


reasonable basis for the Directorate of 
Defense Trade Controls to believe that 
the violator cannot be relied upon to 
comply with the statute or these rules or 
regulations in the future, and when such 
violation is established in accordance 
with part 128 of this subchapter. 


* * * * * 


(d) Appeals. Any person who is 
ineligible pursuant to paragraph (c) of 
this section may appeal to the Under 
Secretary of State for Arms Control and 
International Security for 
reconsideration of the ineligibility 
determination. The procedures specified 
in § 128.13 of this subchapter will be 
used in submitting a reconsideration 
appeal. 

w 70. Section 127.8 is revised to read as 
follows: 


§127.8 Interim suspension. 


(a) The Managing Director of the 
Directorate of Defense Trade Controls or 
the Director of the Office of Defense 
Trade Controls Compliance is 
authorized to order the interim 
suspension of any person when the 
Managing Director or Director of 
Compliance believes that grounds for 
debarment (as defined in § 127.7 of this 
part) exist and where and to the extent 
the Managing Director or Director of 
Compliance, as applicable, finds that 
interim suspension is reasonably 
necessary to protect world peace or the 
security or foreign policy of the United 
States. The interim suspension orders 
prohibit that person from participating 
directly or indirectly in the export of 
any defense‘article or defense service for 
which a license or approval is required 
by this subchapter. The suspended 
person shall be notified in writing as 
provided in § 127.7(c) of this part 
(statutory debarment) or § 128.3 of this 
subchapter (administrative debarment), 
whichever is appropriate. In both cases, 
a copy of the interim suspension order 
will be served upon that person in the 
same manner as provided in § 128.3 of 
this subchapter. The interim suspension 
order may be made immediately 
effective, without prior notice. The 
order will state the relevant facts, the 
grounds for issuance of the order, and. 
describe the nature and duration of the 
interim suspension. No person may be 
suspended for a period exceeding 60 
days, absent extraordinary 


circumstances, (e.g., unless proceedings 
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under § 127.7(c) of this part or under 
part 128 of this subchapter, or criminal 
proceedings, are initiated). 

(b) A motion or petition to vacate or 
modify an interim suspension order 
may be filed at any time with the Under 
Secretary of State for Arms Control and 
International Security. After a final 
decision is reached, the Managing 
Director of the Directorate of Defense 
Trade Controls will issue an appropriate 
order disposing of the motion or 
petition and will promptly inform the 
respondent accordingly. 

@ 71. Section 127.9 is revised to read as 
follows: 


§127.9 Applicability of orders. 

For the purpose of preventing 
evasion, orders of the Assistant 
Secretary of State for Political-Military 
Affairs debarring a person under 
§ 127.7, and orders of the Managing 
Director, Directorate of Defense Trade 
Controls or Director of the Office of 
Defense Trade Controls Compliance 
suspending a person under § 127.8, may 
be made applicable to any other person 
who may then or thereafter (during the 
term of the order) be related to the 
debarred person by affiliation, 
ownership, control, position of 
responsibility, or other commercial 
connection. Appropriate notice and 
opportunity to.respond to the basis for 
the suspension will be given. 

@ 72. Section 127.10 is amended by 
revising paragraphs (a) and (b) 
introductory text to read as follows: 


§ 127.10 Civil penalty. 

(a) The Assistant Secretary of State for 
Political-Military Affairs is authorized 
to impose a civil penalty in an amount 
not to exceed that authorized by 22 
U.S.C. 2778, 2779a and 2780 for each 
violation of 22 U.S.C. 2778, 2779a and 
2780, or any regulation, order, license or 
approval issued thereunder. This civil 
penalty may be either in addition to, or 
in lieu of, any other liability or penalty 
which may be imposed. 

(b) The Directorate of Defense Trade 
Controls may make: 


@. * * * * 


g 73. Section 127.11 is revised to read 
as follows: 


§127.11 Past violations. 


(a) Presumption of denial. Pursuant to 
section 38 of the Arms Export Control 
Act, licenses or other approvals may not 

be granted to persons who have been 
convicted of violating any of the U.S. 
criminal statutes enumerated in § 120.27 
of this subchapter or who are ineligible 
to receive any export licenses from any 
agency of the U.S. Government, subject 


to a narrowly defined statutory 
exception. This provision establishes a 
presumption of denial for licenses or 
other approvals involving such persons. 
This presumption is applied by the 
Directorate of Defense Trade Controls to 


- all persons convicted or deemed 


ineligible in this manner since the 
effective date of the Arms Export 
Control Act (Public Law 94-329; 90 
Stat. 729) (June 30, 1976). 

‘ (b) Policy. An exception to the policy 
of the Department of State to deny 
applications for licenses or other 
approvals that involve persons 
described in paragraph (a) of this 
section shall not be considered unless 
there are extraordinary circumstances 
surrounding the conviction or 
ineligibility to export, and only if the 
applicant demonstrates, to the 
satisfaction of the Assistant Secretary of 
State for Political-Military Affairs, that 
the applicant has taken appropriate 
steps to mitigate any law enforcement 
and other legitimate concerns, and to 
deal with the causes that resulted in the 
conviction, ineligibility, or debarment. 
Any person described in paragraph (a) 
of this section who wishes to request 
consideration of any application must 
explain, in a letter to the Managing 
Director, Directorate of Defense Trade 
Controls, the reasons why the 
application should be considered. If the 
Assistant Secretary of State for Political- 
Military Affairs concludes that the 
application and written explanation 
have sufficient merit, the Assistant 
Secretary shall consult with the Office 
of the Legal Adviser and the Department 
of the Treasury regarding law 
enforcement concerns, and may also 
request the views of other departments, 
including the Department of Justice. If 
the Directorate of Defense Trade 
Controls does grant the license or other 
approval, subsequent applications from 
the same person need not repeat the 
information previously provided but 
should instead refer to the favorable 
decision. 

(c) Debarred persons. Persons 
debarred pursuant to § 127.7(c) 
(statutory debarment) may not utilize 
the procedures provided by this section 
while the debarment is in force. Such 
persons may utilize only the procedures 
provided by § 127.7(d) of this part. 

w 74. Section 127.12 is amended by 
revising paragraphs (a), (b)(1), (b)(2), 
(b)(3) introductory text, (b)(4), (c)(1), 
and (d)(1)(iii) to read as follows: 


§ 127.12 Voluntary disclosures. 

(a) General policy. The Department 
strongly encourages the disclosure of 
information to the Directorate of 
Defense Trade Controls by persons, 


firms or any organization that believe 
they may have violated any expoxt 
control provision of the Arms Export 
Control Act, or any regulation, order, 
license, or other authorization issued 
under the authority of the Arms Export 
Control Act. Voluntary self-disclosure 
may be considered a mitigating factor in 
determining the administrative 
penalties, if any, that should be imposed 
by the Department. Failure to report 
such violation(s) may result in 
circumstances detrimental to U.S. 
national security and foreign policy 
interests and will be an adverse factor 
in determining the appropriate 
disposition of such violations. 

(b) Limitations. (1) The provisions of 
this section apply only when 
information is provided to the 
Directorate of Defense Trade Controls 
for its review in determining whether to 
take administrative action under part 
128 of this subchapter concerning 
violation(s) of the export control 
provisions of the Arms Export Control 
Act and these regulations. 


(2) The provisions of this section 
apply only when information is 
received by the Directorate of Defense 
Trade Controls for review prior to such 
time that either the Department of State 
or any other agency, bureau or 
department of the United States 
Government obtains knowledge of either 
the same or substantially similar 
information from another source and 
commenced an investigation or inquiry 
that involves that information, and that 
is intended to determine whether the 
Arms Export Control Act or these 
regulations, or any other license, order 
or other authorization issued under the 
Arms Export Control Act has been 
violated. 

(3) It is possible that the activity in 
question—despite voluntary 
disclosure—might merit penalties, 
administrative actions, sanctions, or 
referrals to the Department of Justice for 
consideration as to whether criminal 
prosecution is warranted. In the latter 
case, the Directorate of Defense Trade 
Controls will notify the Department of _ 
Justice of the voluntary nature of the 
disclosure, although the Department of 
Justice is not required to give that fact 
any weight. The Directorate of Defense 
Trade Controls has the sole discretion to 
consider whether “voluntary 
disclosure,” in context with other 
relevant information in a particular 
case, should be.a mitigating factor in 
determining what, if any, administrative 
action will be imposed. Some of the 
mitigating factors the Directorate of 
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Defense Trade Gontrols may consider. 
are: 
* * * * * 


(4) The provisions of this section do 
not, nor should they be relied on to, 
create, confer, or grant any rights, 
benefits, privileges, or protection 
enforceable at law or in equity by any 
person, business, or entity in any civil, 
criminal, administrative, or other 
matter. 

(c) Notification. (1) Any person or 
firm wanting to disclose information 

_ that constitutes a voluntary self- 
disclosure should, in the manner 
outlined below, initially notify the 
Directorate of Defense Trade Controls . 
immediately after violation(s) are 
discovered and then conduct a thorough 
review of all export-related transactions 
where violation(s) are suspected. 

* * * * * 

(d) 

(1) 

(iii) Any other relevant documents 
must be retained by the person making 
the disclosure until the Directorate of 
Defense Trade Controls requests them or 

“until a final decision on the disclosed 


information has been made. 
* * * * * 


PART 128—ADMINISTRATIVE 
PROCEDURES 


w 75. The authority citation for part 128 
is revised to read as follows: 

Authority: Secs. 2, 38, 40, 42, and 71, Arms 
Export Control Act. 90 Stat. 744 (22 U.S.C. 
2752, 2778, 2780, 2791, and 2797); E.O. 
11958, 42 FR 4311; 22 U.S.C. 2651a; E.O. 

_ 12291, 46 FR 1981. 


gw 76. Section 128.2 is revised to read as 
follows: 


§128.2 Administrative Law Judge. 

The Administrative Law Judge 
referred to in this part is an 
Administrative Law Judge appointed by 
the Department of State. The 
Administrative Law Judge is authorized 
to exercise the powers and perform the 
duties provided for in §§ 127.7, 127.8, 
and 128.3 through 128.16 of this 
subchapter. 
= 77. Section 128.3 is amended by 
revising paragraph (a) to read as follows: 


§ 128.3 Institution of Administrative 
Proceedings.- 

(a) Charging letters. The Managing 
Director, Directorate of Defense Trade 
Controls, with the concurrence of the 
Office of the Legal Adviser, Department 
of State, may initiate proceedings to 
impose debarment or civil penalties in 
accordance with § 127.7 or § 127.10 of 
this subchapter, respectively. 


Administrative proceedings shall be .. 
initiated by means of a charging letter. 
The charging letter will state the 
essential facts constituting the alleged 
violation and refer to the regulatory or 
other provisions involved. It will give 
notice to the respondent to answer the 
charges within 30 days, as provided in 
§ 128.5(a), and indicate that a failure to 
answer will be taken as an admission of 
the truth of the charges. It will inform 
the respondent that he or she is entitled 
to an oral hearing if a written demand 
for one is filed with the answer or 
within seven (7) days after service of the 
answer. The respondent will also be 
informed that he or she may, if so 
desired, be represented by counsel of 
his or her choosing. Charging letters 
may be amended from time to time, 
upon reasonable notice. 

* * * * * 


w 78. Section 128.5 is amended by 
revising paragraph (c) to read as follows: 


§128.5 Answer and demand for oral 
hearing. 
* * * * * 

(c) Submission of answer. The answer, 
written demand for oral hearing (if any) 
and supporting evidence required by 
§ 128.5(b) shall be in duplicate and 
mailed or delivered to the designated 
Administrative Law Judge. A copy shall 
be simultaneously mailed to the 
Managing Director, Directorate of 
Defense Trade Controls, SA—1, Room 
1200, Department of State, Washington, 
DC 20522-0112, or delivered to 2401 
Street, NW., Washington, DC addressed 
to Managing Director, Directorate of 
Defense Trade Controls, SA—1, Room 
1200, Department of State, Washington, 
DC 20037. 

g 79. Section 128.6 is amended by 
revising paragraphs (a), (b), and (d) to 
read as follows: 


§128.6 Discovery. 

(a) Discovery by the respondent. The 
respondent, through the Administrative 
Law Judge, may request from the 
Directorate of Defense Trade Controls 
any relevant information, not privileged 
or otherwise not authorized for release, 
that may be necessary or helpful in 
preparing a defense. The Directorate of 
Defense Trade Controls may provide 
any relevant information, not privileged 
or otherwise not authorized for release, 
that may be necessary or helpful in 
preparing a defense. The Directorate of 
Defense Trade Controls may supply 
summaries in place of original 
documents and may withhold 
information from discovery if the 
interests of national security or foreign 
policy so require, or if necessary to 
comply with any statute, executive 


order or regulation requiring that the |. 
information not be disclosed. The 
respondent may request the 
Administrative Law Judge to request 
any relevant information, books, 
records, or other evidence, from any 
other person or government agency so 
long as the request is reasonable in 
scope and not unduly burdensome. 


(b) Discovery by the Directorate of 
Defense Trade Controls. The Directorate 
of Defense Trade Controls or the 
Administrative-Law Judge may make 
reasonable requests from the respondent 
of admissions of facts, answers to 
interrogatories, the production of books, 
records, or other relevant evidence, so 
long as the request is relevant and 
material. 

* * * * * 


(d) Enforcement of discovery rights. If 
the Directorate of Defense Trade 
Controls fails to provide the respondent 
with information in its possession 
which is not otherwise available and 
which is necessary to the respondent’s 
defense, the Administrative Law Judge 
may dismiss the charges on her or his 
own motion or on a motion of the 
respondent. If the respondent fails to 
respond with reasonable diligence to the 
requests for discovery by the Directorate 
of Defense Trade Controls or the 
Administrative Law Judge, on her or his 
own motion or motion of the Directorate 
of Defense Trade Controls, and upon 
such notice to the respondent as the 
Administrative Law Judge may direct, 
may strike respondent’s answer and 
declare the respondent in default, or 
make any other ruling which the 
Administrative Law Judge deems 
necessary and just under the 
circumstances. If a third party fails to 
respond to the request for information, 
the Administrative Law Judge shall 
consider whether the evidence sought is 
necessary to a fair hearing, and if it is 
so necessary that a fair hearing may not — 
be held without it, the Administrative 
Law Judge shall determine whether 
substitute information is adequate to 
protect the rights of the respondent. If 
the Administrative Law Judge decides 
that a fair hearing may be held with the 
substitute information, then the 
proceedings may continue. Jf not, then 
the Administrative Law Judge may 
dismiss the charges. 


@ 80. Section 128.7 is amended by 
revising paragraph (a)(1)(ii) to read as 


follows: 


§128.7 Prehearing conference. 
(a) * 
(1) * 


(ii) The necessity’ oy’ desirability of 


amendments to pleadings; 


* * * * 


@ 81. Section 128.10 is revised to read 
as follows: 


§ 128.10 Disposition of proceedings. 


Where the evidence is not sufficient 
to support the charges, the Managing 
Director, Directorate of Defense Trade 
Controls or the Administrative Law 
Judge will dismiss the charges. Where 
the Administrative Law Jtdge finds that 
a violation has been committed, the 
Administrative Law Judge’s 
recommendation shall be advisory only. 
The Assistant Secretary of State for 
Political-Military Affairs will review the 
record, consider the report of the 
Administrative Law Judge, and make an 
appropriate disposition of the case. The 
Managing Director may issue an order 
debarring the respondent from 
participating in the export of defense 
articles or technical data or the 
furnishing of defense services as 
provided in § 127.7 of this subchapter, 
impose a civil penalty as provided in 
§ 127.10 of this subchapter, or take such 
action as the Administrative Law Judge 
may recommend. Any debarment order 
will be effective for the period of time 
specified therein and may contain such 
additional terms and conditions as are 
deemed appropriate. A copy of the order 
together with a copy of the 
' Administrative Law Judge’s report will 
be served upon the respondent. 


@ 82. Section 128.11 is amended by 
revising paragraph (a) to read as follows: 


§ 128.11 Consent agreements. 

(a) The Directorate of Defense Trade 
Controls and the respondent may, by 
agreement, submit to the Administrative 
Law Judge a proposal for the issuance of 
a consent order. The Administrative 
Law Judge will review the facts of the 
case and the proposal and may conduct 
conferences with the parties and may 
require the presentation of evidence in 
the case. Ifthe Administrative Law __ 
Judge does not approve the proposal, 
the Administrative Law Judge will 
notify the parties and the case will 
proceed as though no consent proposal 
had been made. If the proposal is 
approved, the Administrative Law Judge 
will report the facts of the case along 
with recommendations to the Assistant 
Secretary of State for Political-Military 
Affairs. If the Assistant Secretary of 
State for Political-Military Affairs does 
not approve the proposal, the case will 
proceed as though no consent proposal 
had been made. If the Assistant 
Secretary of State for Political-Military 


Affairs approves the proposal, / 
appropriate order may be issued. 
* * * * * 

@ 83. Section 128.13 is amended by 
revising paragraphs (a), (c), (e)(1), (e)(2), 
and (f) to read as follows: 


§ 128.13 Appeals. 

(a) Filing of appeals. An appeal must 
be in writing, and be addressed to and 
filed with the Under Secretary of State 
for Arms Control and International 
Security, Department of State, 
Washington, DC 20520. An appeal from 
a final order denying export privileges 
or imposing civil penalties must be filed 
within 30 days after receipt of a copy of 
the order. If the Under Secretary cannot 
for any reason act on the appeal, he or 
she may designate another Department 
of State official to receive and act on the 
appeal. 
* * * * * 

(c) Matters considered on appeal. An 
appeal will be considered upon the 
basis of the assembled record. This __ 
record consists of (but is not limited to) 
the charging letter, the respondent’s 
answer, the transcript or magnetic 
recording of the hearing before the 
Administrative Law Judge, the report of 
the Administrative Law Judge, the order 
of the Assistant Secretary of State for 
Political-Military Affairs, and any other 
relevant documents involvedinthe — 
proceedings before the Administrative 
Law Judge. The Under Secretary of State 
for Arms Control and International 
Security may direct a rehearing and 
reopening of the proceedings before the 
Administrative Law Judge if he or she 
finds that the record is insufficient or 
that new evidence is relevant and 
material to the issues and was not 
known and was not reasonably available 
to the respondent at the time of the 


original hearings. 
* * * * * 
(e) Preparation of appeals—(1) 


General requirements. An appeal shall 
be in letter form. The appeal and 
accompanying material should be filed 
in duplicate, unless otherwise 
indicated, and a copy simultaneously 
mailed to the Managing Director, 
Directorate of Defense Trade Controls, 
SA-1, Room 1200, Department of State, 
Washington, DC 20522-0112 or 
delivered to 2401 E Street, NW., 
Washington, DC addressed to Managing 
Director, Directorate of Defense Trade 
Controls, SA-1, Room 1200, Department 
of State, Washington, DC 20037. 

_ (2) Oral presentation. The Under 
Secretary of State for Arms Control and 
International Security may grant the 
appellant an opportunity for oral 
argument and will set the time and 


“place 


the parties, ordinarily at lea dé 


before the date set. 

(f) Decisions. All appeals will be 
considered and decided within a 
reasonable time after they are filed. An 
appeal may be granted or denied in 
whole or in part, or dismissed at the 
request of the appellant. The decision of 
the Under Secretary of State for Arms 
Control and International Security will 
be final. 


m 84. Section 128.15 is amended by 
revising paragraphs (a) and (b)(3) to read 
as follows: 


§128.15 Orders containing probationary 
periods. 


(a) Revocation of probationary 
periods. A debarment or interim 
suspension order may set a probationary 
period during which the order may be 
held in abeyance for all or part of the 
debarment or suspension period, subject 
to the conditions stated therein. The 
Managing Director, Directorate of 
Defense Trade Controls, may apply, 
without notice to any person to be 
affected thereby, to the Administrative 
Law Judge for a recommendation on the 
appropriateness of revoking probation 
when it appears that the conditions of 
the probation have been breached. The 
facts in support of the application will 
be presented to the Administrative Law 
Judge, who will report thereon and 
make a recommendation to the Assistant 
Secretary of State for Political-Military 
Affairs. The latter will make a 
determination whether to revoke 
probation and will issue an appropriate 
order. The party affected by this action 
may request the Assistant Secretary of 
‘State for Political-Military Affairs to 
reconsider the decision by submitting a 
request within 10 days of the date of the 
order. 

* * * * * 


(b) a's 

(3) Requirements for filing objections. 
Objections filed with the Administrative 
Law Judge must be submitted in writing 
and in duplicate. A copy must be 
simultaneously submitted to the 
Directorate of Defense Trade Controls. 
Denials and admissions, as_well as any 
mitigating circumstances, which the 
person affected intends to present must 
be set forth in or accompany the letter 
of objection and must be supported by 
evidence. A request for an oral hearing 
may be made at the time of filing 
objections. 


* * 


* * * 


Apri 212006 Rules. ood Regulations, 
| 


Federal Register / Vol. 


71, No. 77/Friday, April 21, 2006/Rules and Regulations 


20553 


PART 129—REGISTRATION AND 
LICENSING OF BROKERS 


w 85. The authority citation for part 129 
continues to read as follows: 


Authority: Sec. 38, Pub. L. 104—164, 110 
Stat. 1437, (22 U.S.C. 2778). 


@ 86. Section 129.2 is amended by 
revising paragraph (b) to read as follows: 


§129.2 Definitions. 
* * * * * 

(b) Brokering activities means acting 
as a broker as defined in § 129.2(a), and 
includes the financing, transportation, 
freight forwarding, or taking of any 
other action that facilitates the 
manufacture, export, or import or a. 
defense article or defense service, 
irrespective of its origin. For example, 
this includes, but is not limited to, 
activities by U.S. persons who are 
located inside or outside of the United 
States or foreign persons subject to U.S. 
jurisdiction involving defense articles or 
defense services of U.S. or foreign origin 
which are located inside or outside of 
the United States. But, this does not 
include activities by U.S. persons that 
are limited exclusively to U.S. domestic 
sales or transfers (e.g., not for export or 
re-transfer in the United States or to a 
foreign person). For the purposes of this 
subchapter, engaging in the business of 
brokering activities requires only one 
action as described above. 


* * * ke * 


@ 87. Section 129.3 is amended by 
revising paragraph (a) to read as follows: 


§ 129.3 Requirement to Register. 

(a) Any U.S. person, wherever 
located, and any foreign person located 
in the United States or otherwise subject 
to the jurisdiction of the United States 
(notwithstanding § 120.1(c)), who 
engages in the business of brokering 
activities (as defined in this part) with 
respect to the manufacture, export, 
import, or transfer of any defense article 
or defense service subject to the controls 
of this subchapter (see part 121) or any 
“foreign defense article or defense 
service” (as defined in § 129.2) is 
required to register with the Directorate 
of Defense Trade Controls. 


* * * * * 


@ 88. Section 129.4 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§129.4 Registration statement and fees. 
(a) General. The Department of State 
Form DS—2032 (Statement of 
Registration) and a transmittal letter 
meeting the requirements of § 122.2(b) 
of this subchapter must be submitted by 
an intended registrant with a payment 


by check or money order payable to the 
Department of State of one of the fees 
prescribed i in § 122.3(a) of this 
subchapter. The Statement of 
Registration and transmittal letter must 
be signed by a senior officer who has 
been empowered by the intended 
registrant to sign such documents. The 
intended registrant shall also submit 
documentation that demonstrates that it 
is incorporated or otherwise authorized 
to do business in the United States. The 
requirement to submit a Department of 
State Form DS—2032 and to submit 
documentation demonstrating 
incorporation or authorization to do 
business in the United States is not 
meant to exclude foreign persons from 
the requirement to register. Foreign 
persons who are required to register 
shall provide information that is 
substantially similar in content as that 
which a U.S. person would provide 
under this provision (e.g., foreign 
business license or similar authorization 
to do business). 

(b) A person required to register under 
this part who is already registered as a 
manufacturer or exporter in accordance 
with part 122 of this subchapter must 
also provide notification of this 
additional activity by submitting to the 
Directorate of Defense Trade Controls by 
registered mail a transmittal letter 
meeting the requirements of § 122.2(b) 
and citing the existing registration, and 
must pay an additional fee according to 
the schedule prescribed in § 122.3(a). 
Any person who registers coincidentally 
as a broker as defined in § 129.2 of this 
subchapter and as a manufacturer or 
exporter must submit a Statement of 
Registration that reflects the brokering 
activities, the § 122.2(b) transmittal 
letter, as well as the additional fee for 


registration as a broker. 
* * * * * 


m 89. Section 129.5 is amended by 
revising paragraphs (b), and (e) to 
read as follows: 


§129.5 Policy on embargoes and other 
proscriptions. 
* * * * * 


(b) No brokering activities or 
brokering proposals involving any 
country referred to in § 126.1 of this 
subchapter may be carried out by any 
person without first obtaining the 
written approval of the Directorate of 
Defense Trade Controls. 

(c) No brokering activities or proposal 
to engage in brokering activities may be 
carried out or pursued by any person 
without the prior written approval of 
the Directorate of Defense Trade 
Controls in the case of other countries 
or persons identified from time to time 
by the Department of State through 


notice in the Federal Register, with 
respect to which certain limitations on 
defense articles or defense services are 
imposed for reasons of U.S. national 
security or foreign policy or law 
enforcement interests (e.g., an 
individual subject to debarment 
pursuant to § 127.7 of this subchapter). 


* * * * * 


(e) In cases involving countries or 
persons subject to paragraph (b), (c), or 
(d), above, it is the policy of the 
Department of State to deny requests for 
approval, and exceptions may be 
granted only rarely, if ever. Any person 
who knows or has reason to know of 
brokering activities involving such 
countries or persons must immediately 
inform the Directorate of Defense Trade 
Controls. 


@ 90. Section 129.6 is amended by 
revising paragraph (a) to read as follows: 


§129.6 Requirement for License/Approval. 
(a) No person may engage in the 
business of brokering activities without 
the prior written approval (license) of, 
or prior notification to, the Directorate 
of Defense Trade Controls, except as 
follows: 
* * * * * 


@ 91. Section 129.7 is amended by: 
revising paragraphs (a) introductory 
text, (b)(2), and (c) to read as follows: 


§129.7 Prior Approval (License). 

(a) The following brokering activities 
require the prior written approval of the 
Directorate of Defense Trade Controls: 

* * * * * 

(b) kk 

(2) A written statement from the 
Directorate of Defense Trade Controls 
approving the proposed activity or the 
making of a proposal or presentation. 

(c) Requests for approval of brokering 
activities shall be submitted in writing 
to the Directorate of Defense Trade 
Controls by an empowered official of 
the registered broker; the letter shall 
also meet the requirements of § 126.13 
of this subchapter. 


* * * * * 


w 92. Section 129.8 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§129.8 Prior Notification. 


(a) Prior notification to the Directorate 
of Defense Trade Controls is required for 
brokering activities with respect to 
significant military equipment valued at 
less than $1,000,000, except for sharing 
of basic marketing information (e.g., 
information that does not include 
performance characteristics, price and 


probable availability for delivery) by 
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U.S. persons registered as exporters 
under Part 122. 
; (b) The requirement of this section for 
prior notification is met by informing 
the Directorate of Defense Trade 
Controls by letter at least 30 days before 
making a brokering proposal or 
presentation. The Directorate of Defense 
Trade Controls will provide written 
acknowledgment of such prior 
notification to confirm compliance with 
this requirement and the ; 
commencement of the 30-day 
notification period. 
* * * * * 


gw 93. Section 129.9 is revised to read as 
follows: 


§129.9 Reports. 

Any person required to register under 
this part shall provide annually a report 
to the Directorate of Defense Trade 
Controls enumerating and describing its 
brokering activities by quantity, type, 
U.S. dollar value, and purchaser(s) and 
recipient(s), license(s) numbers for 
approved activities and any exemptions 
utilized for other covered activities. 

w 94. Section 129.10 is revised to read 
as follows: 


§129.10 Guidance. 


Any person desiring guidance on 
issues related to this part, such as 
whether an activity is a brokering 
activity within the scope of this Part, or 
whether a prior approval or notification 
requirement applies, may seek guidance 
in writing from the Directorate of 
Defense Trade Controls. The procedures 
and conditions stated in § 126.9 apply 
equally to requests under this section. 


PART 130—POLITICAL 
CONTRIBUTIONS, FEES AND 
COMMISSIONS 


w 95. The authority citation for part 130 
is revised to read as follows: 

Authority: Sec. 39, Arms Export Control 
Act, 90 Stat. 767 (22 U.S.C. 2779); E.O. 
11958, 42 FR 4311, 3 CFR, 1977 Comp. p. 79; 
22 U.S.C. 2651a. 

w 96. Section 130.2 is revised to read as 
follows: 


§130.2 Applicant. 

Applicant means any person who 
applies to the Directorate of Defense 
Trade Controls for any license or 
approval required under this subchapter 
for the export of defense articles or 
defense services valued in an amount of 
$500,000 or more which are being sold 
commercially to or for the use of the 
armed forces of a foreign country or 
international organization. This term 
also includes a person to whom the 


required license or approval has been © 
given. 
@ 97. Section 130.5 is amended by 
revising paragraph (b)(1) to read as 
follows: 


§130.5 Fee or commission. 
* * * eT. * 
22° 


(1) A political contribution or a 
~ payment excluded by § 130.6 from the 


definition of political contribution; 
* * * * * 


@ 98. Section 130.8 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§130.8 Vendor. 
(a) 
(1) A sale requiring a license or 
approval from the Directorate of Defense 
Trade Controls under this subchapter; or 


* * * * 


@ 99. Section 130.9 is amended by 
revising the title, paragraphs (a)(1) 
introductory text, (a)(1)(ii), (b) 
introductory text, (b)(2), and (d) to read 
as follows: 


§130.9 Obligation to furnish information 
to the Directorate of Defense Trade 
Controls. 

(a)(1) Each applicant must inform the 
Directorate of Defense Trade Controls as 
to whether the applicant or its vendors 
have paid, or offered or agreed to pay, 
in respect of any sale for which a license 
or approval is requested: 

* * x * * 

(ii) Fees or commissions in an 
aggregate amount of $100,000 or more. 
If so, applicant must furnish to the 
Directorate of Defense Trade Controls 
the information specified in § 130.10. 
The furnishing of such information or 
an explanation satisfactory to the 
Managing Director of the Directorate of . 
Defense Trade Controls as to why all the 
information cannot be furnished at that 
time is a condition precedent to the 
granting of the relevant license or 
approval. 
* * * * * 


(b) Each supplier must inform the 
Directorate of Defense Trade Controls as 
to whether the supplier or its vendors 
have paid, or offered or agreed to pay, 
in respect of any sale: 

* * * 

(2) Fees or commissions in an 
aggregate amount of $100,000 or more. 
If so, the supplier must furnish to the 
Directorate of Defense Trade Controls 
the information specified in § 130.10. 
The information required to be 
furnished pursuant to this paragraph 
must be so furnished no later than 30 
days after the contract award to such 


_ supplier, or such earlier date as may be 
specified by the Department of Defense. 


For purposes of this paragraph, a 
contract award includes a purchase 
order, exercise of an option, or other 
procurement action requiring a supplier 
to furnish defense articles or defense ~ 
services to the Department of Defense 
for the purposes of § 22 of the Arms 
Export Control Act (22 U.S.C. 2762). 

* * * * * 

(d) Any applicant or supplier which 
has informed the Directorate of Defense 
Trade Controls under this section that 
neither it nor its vendors have paid, or 
offered or agreed to pay, political 
contributions or fees or commissions in 
an aggregate amount requiring the 
information specified in § 130.10 to be 
furnished, must subsequently furnish 
such information within 30 days after 
learning that it or its vendors had paid, 
or offered or agreed to pay, political 
contributions or fees or commissions in 
respect of a sale in an aggregate amount 
which, if known to applicant or supplier 
at the time of its previous 
communication with the Directorate of 
Defense Trade Controls, would have 
required the furnishing of information 
under § 130.10 at that time. Any report 
furnished under this paragraph must, in 
addition to the information specified in 
§ 130.10, include a detailed statement of 
the reasons why applicant or supplier 
did not furnish the information at the 
time specified in paragraph (a) or 
paragraph (b) of this section, as 
applicable. 

@ 100. Section 130.10 is amended by 
revising the heading and paragraphs (a) 
introductory text and (d) to read as 
follows: 


§ 130.10 information to be furnished by 
applicant or supplier to the Directorate of 


‘Defense Trade Controls. 


(a) Every person required under 
§ 130.9 to furnish information specified 


in this section in respect to any sale 


must furnish to the Directorate of 
Defense Trade Controls: 
* * * cy * 

(d) Every person required to furnish 
the information specified in paragraphs 
(a) and (b) of this section must respond 
fully to each subdivision of those 
paragraphs and, where the correct 
response is “none” or “not applicable,” 
must so state. 

@ 101. Section 130.11 is amended by 
revising paragraphs (a)(3), (b) 
introductory text, and (b)(2) to read as 
follows: 


§ 130.11 Supplementary reports. 


x * 


(3) Additional details are requested by 
the Directorate of Defense Trade 
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Controls with respect to any 
miscellaneous payments reported under 
§ 130.10(c). 

(b) Supplementary reports must be 
sent to the Directorate of Defense Trade 
Controls within 30 days after the 
payment, offer or agreement reported 
therein or, when requested by the 
Directorate of Defense Trade Controls, 
within 30 days after such request, and 
must include: 

* * * * * 


(2) The Directorate of Defense Trade 
Controls license number, if any, and the 
Department of Defense contract number, 
if any, related to the sale. 


@ 102. Section 130.12 is amended by 
revising paragraphs (c), (d)(1) 
introductory text, and (d)(2) to read as 
follows: 


§ 130.12 Information to be furnished by 
vendor to applicant or supplier. 


* * * * * 


(c) If the vendor believes that 
furnishing information to an applicant 
or supplier in a requested statement 
would unreasonably risk injury to the 
vendor’s commercial interests, the 
vendor may furnish in lieu of the 
statement an abbreviated statement 
disclosing only the aggregate amount of 
all political contributions and the 
aggregate amount of all fees or 
commissions which have been paid, or 
offered or agreed to be paid, or offered 
or agreed to be paid, by the vendor with 
respect to the sale. Any abbreviated 
statement furnished to an applicant or 
_ supplier under this paragraph must be 
accompanied by a certification that the 
requested information has been reported 
by the vendor directly to the Directorate 
of Defense Trade Controls. The vendor 
must simultaneously report fully to the 
Directorate of Defense Trade Controls all 
information which the vendor would 
otherwise have been required to report 
to the applicant or supplier under this 
section. Each such report must clearly 
identify the sale with respect to which 
the reported information pertains. 

(d)(1) If upon the 25th day after the 
date of its request to vendor, an 
applicant or supplier has not received 
from the vendor the initial statement 
required by paragraph (a) of this section, 
the applicant or supplier must submit to 
the Directorate of Defense Trade 


Controls a signed statement attesting to: 
* * * * * 


(2) The failure of a vendor to comply 
with this section does not relieve any 
applicant or supplier otherwise required 

‘by § 130.9 to submit a report to the 
Directorate of Defense Trade Controls 
from submitting such a report. 


@ 103. Section 130.17 is amended by 


revising paragraph (a) to read as follows: 


§ 130.17 Utilization of and access to 
reports and records. 


(a) All information reported and 


records maintained under this part will | 


be made available, upon request for 
utilization by standing committees of 
the Congress and subcommittees 
thereof, and by United States 
Government agencies, in accordance 
with § 39(d) of the Arms Export Control 
Act (22 U.S.C. 2779(d)), and reports 
based upon such information will be 
submitted to Congress in accordance 
with sections 36(a)(7) and 36(b)(1) of 
that Act (22 U.S.C. 2776(a)(7) and (b)(1)) 
or any other applicable law. 


* * * * * 


Dated: March 1, 2006. 
Robert G. Joseph, 
Under Secretary for Arms Control and 
International Security, Department of State. 
[FR Doc. 06-3500 Filed 4-20-06; 8:45 am] 
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Programs 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 
ACTION: Final rule. 


SUMMARY: This final rule amends the 
regulation that implements 23 U.S.C. 
410, under which States can receive 
incentive grants for alcohol-impaired 
driving prevention programs. The final 
rule implements changes that were 
made to the Section 410 program by the 
Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy For 
Users (SAFETEA-LU). 

SAFETEA-LU provides States with 
two alternative means to qualify for a 
Section 410 grant. Under the first 
alternative, States may qualify as a “low 
fatality rate State” if they have an 
alcohol-related fatality rate of 0.5 or less 
per 100 million vehicle miles traveled 
(VMT). Under the second alternative, 
States may qualify as a “programmatic 
State” if they demonstrate that they 
meet three of eight grant criteria for 
fiscal year 2006, four of eight grant 


criteria for fiscal year 2007, and five of 
eight grant criteria for fiscal years 2008 
and 2009. Qualifying under both 
alternatives does not entitle the State to 
receive additional grant funds. 
SAFETEA-LU also provides for a 
separate grant to the ten States that are 
determined to have the highest rates of 
alcohol-related driving fatalities. 

This final rule establishes the criteria 
States must meet and the procedures 
they must follow to qualify for Section 
410 grants, beginning in FY 2006. 
DATES: This final rule becomes effective 
on June 20, 2006. 

FOR FURTHER INFORMATION CONTACT: For 
programmatic issues: Ms. Carmen 


- Hayes, Highway Safety Specialist, Injury 


Control Operations & Resources (ICOR), 
NTI-200, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590. 
Telephone: (202) 366—2121. For legal 
issues: Mr. Roland (R.T.) Baumann III, 
Attorney-Advisor, Legislation and 
General Law Division, Office of the 
Chief Counsel, NCC-113, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC 20590. Telephone: (202) 366-1834. 
SUPPLEMENTARY INFORMATION: 
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J. Regulatory Identifier Number (RIN) 
K. Privacy Act 
I. Background 
The Alcohol Impaired Driving 
Countermeasures program was created 
by the Drunk Driving Prevention Act of 
1988 and codified at 23 U.S.C. 410. As 
originally conceived, States could 
qualify for basic and supplemental 
grants under the Section 410 program if 
they met certain criteria. To qualify for 
a basic grant, States had to provide for 
an expedited driver’s license suspension 
or revocation system and a self- 
sustaining impaired driving prevention 
program. To qualify for a supplemental 
' grant, States had to be eligible for a 
basic grant and provide for a mandatory 
blood alcohol testing program, an 
underage drinking program, an open 
container and consumption program, or 
a suspension of registration and return 
of license plate program. 

During the decade and a half since the 
inception of the Section 410 program, it 
has been amended several times to 
change the grant criteria and grant 
award amounts. The most recent 
amendments prior to those leading to 
this action arose out of the 
Transportation Equity Act for the 21st 
Century (TEA-21), Pub. L. 105-178. 
TEA-21 amended both the grant 
amounts and the criteria that States had 
to meet to qualify for both basic and 
supplemental grants under the Section 
410 program. Under TEA-21, States 
qualified for a “programmatic” basic 
grant by meeting five of the seven 
following criteria: An administrative 

_driver’s license suspension or 
revocation system; an underage drinking 
prevention program; a statewide 
impaired-driving traffic enforcement 
program; a graduated driver’s license 
system; a program to target drivers with 
a high blood alcohol concentration 
(BAC) level; a program to reduce 
drinking and driving among young 
adults (between the ages of 21 and 34); 
and a BAC testing program. In addition, 
States could qualify for a ‘‘performance”’ 
basic grant by demonstrating that the 
percentage of fatally injured drivers in 
the State with a BAC of 0.10 or more 
had decreased in each of the three 
previous calendar years and that the 
percentage of fatally injured drivers 
with a BAC of 0.10 or more in the State 
was lower than the average percentage 
for all States in the same three calendar 
years. Supplemental grants were also 
available for States that received a 
programmatic and/or performance grant 
and met additional criteria. 

On August 10, 2005, the Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 


Users (SAFETEA-LU) was enacted (Pub. 
L. 109-59). Section 2007 of SAFETEA— 
LU made new amendments to.23 U.S.C. 
410. These amendments again modified 


the grant criteria and the award amounts - 


and made a number of structural 
changes to streamline the program. 


II. Section 410 Statutory Requirements 


The SAFETEA-LU amendments, 
which take effect in FY 2006, retain the 
basic grant structure of the old Section 
410 Program but eliminate all 
supplemental grants. States may qualify 
for a grant in one of two ways. A State 
determined to be a “‘low fatality rate 
State” by virtue of having an alcohol- 
related fatality rate of 0.5 or less per 100 
million VMT is eligible for a grant. 
SAFETEA-LU prescribes that fatality 
rates are to be determined by using data 
from NHTSA’s Fatality Analysis 
Reporting System (FARS). States may 
also qualify by meeting certain 
programmatic requirements. A State 
may qualify as a “programmatic State’’ 
by demonstrating compliance with 
several specified criteria. A State must 
demonstrate compliance with three of 
eight alcohol-impaired driving 
prevention programmatic criteria in FY 
2006, four of eight in FY 2007, and five 
of eight in FY 2008 and FY 2009. These 
criteria include the following: a high 
visibility impaired driving enforcement 
program; a prosecution and adjudication 
outreach program; a BAC testing 
program; a high-risk drivers program; an 
alcohol rehabilitation or DWI court 
program; an underage drinking 
prevention program; an administrative 
driver’s license suspension or 
revocation system; and a self-sustaining 
impaired driving prevention program. 
Five of these programmatic criteria are 
continued from the TEA—21 basic grant 
criteria with minor modifications. 
SAFETEA-LU eliminated two 
programmatic criteria from the TEA—21 
basic criteria—the graduated driver’s 
licensing system and the young adult 
drinking and driving program. These 
criteria were replaced by a prosecution 
and adjudication outreach program and 
the alcohol rehabilitation or DWI court 
programs—two new programmatic 
criteria. The eighth programmatic 
criterion, the self-sustaining impaired 
driving prevention program, existed 
under TEA~-21 as a supplemental grant 
criterion and is continued under 
SAFETEA-LU as the equivalent of a 
programmatic basic grant criterion 
under the old Section 410 program. 

The SAFETEA-LU amendments 
include provisions for separate grants to 
be made to “high fatality rate States.” 
Each of the ten States with the highest 
alcohol-related fatality rates, based on 


FARS data, are eligible for a separate 
grant. High fatality rate States may also 
qualify for funding as programmatic 
States. 


IIL. Section 410 Administrative 
Requirements 


Under SAFETEA-LU, a number of 
administrative requirements apply to 
the Section 410 program. States that 
qualify for grants under Section 410 are 
to receive funds in accordance with the 
apportionment formula in Section 23 
U.S.C. 402(c)—75 percent in the ratio 
which the population of each State 
bears to the total population of all 
qualifying States and 25 percent in the 
ratio which the public road mileage in 
each State bears to the total public road 
mileage of all qualifying States. The 
funds available each fiscal year for 
separate grants to the ten States with the 
highest fatality rates are statutorily 
limited to not more than 15 percent of 
the funding for the entire Section 410. 
program for that fiscal year, with no 
single State receiving more than 30 
percent of that amount. These funds, 
too, are to be distributed in accordance 
with the apportionment formula in 23 
U.S.C. 402(c). ; 

SAFETEA-LU provides that States 
may use grant funds for any of the eight 
identified alcohol-impaired driving 
prevention programs or to defray the 
following specified costs: 


(1) Labor costs, management costs, and 
equipment procurement costs for the high 
visibility, Statewide law enforcement 
campaigns under subsection (c)(1). 

(2) The costs of the training of law 


‘enforcement personnel and the procurement 


of technology and equipment, including 
video equipment and passive alcohol 
sensors, to counter directly impaired 
operation of motor vehicles. 

(3) The costs of public awareness, 
advertising, and educational campaigns that 
publicize use of sobriety check points or 
increased law enforcement efforts to counter 
impaired operation of motor vehicles. 

(4) The costs of public awareness, 


. advertising, and educational campaigns that 


target impaired operation of motor vehicles 
by persons under 34 years of age. 

(5) The costs of the development and 
implementation of a State impaired operator 
information system. 

(6) The costs of operating programs that 
result in vehicle forfeiture or impoundment 
or license plate impoundment. 


States are required to match the grant 
funds they receive. The Federal share 
may not exceed 75 percent of the cost 
of the State’s activities under the 
Section 410 program in the first and 
second fiscal years and 50 percent in the 
third and fourth fiscal years. States must 
also maintain aggregate expenditures 
from all other sources for their alcohol- 
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impaired driving prevention programs 
at or above the average level of such 
expenditures in fiscal years 2004 and 
2005. 


IV. Notice of Proposed Rulemaking 


The agency published a notice of 
proposed rulemaking (NPRM) on 
January 3, 2006 (71 FR 29) to implement 
the new Section 410 program 
requirements under SAFETEA-LU. The 
proposal set forth the requirements for 
grant awards to States that satisfy the 
statutorily-specified minimum number 
of programmatic criteria, depending on 
the grant year. The proposal also set 
forth the requirements for grant awards 
to States that qualify as high or low 
fatality rate States. The proposal 
specified an annual application 
deadline of August 1 and required 
States to certify that they would conduct 
activities and use funds in accordance 
with the requirements of the Section 
410 program and other applicable laws. 

Consistent with the procedures in 
other highway safety grant programs 
administered by NHTSA, the proposal 
provided that, within 30 days after 
notification of award, States must 
submit an electronic HS Form 217 
obligating the grant funds to alcohol- 
impaired driving prevention programs. 
The proposal also required States to 
identify their proposed use of grant 
funds in the Highway Safety Plans 
prepared under the Section 402 Program 
and to detail program accomplishments 
in the Annual Report submitted under 
that program. The proposal explained 
that these documenting requirements 
must continue each fiscal year until all 
grant funds have been expended. 

To satisfy the statutory requirement 
that a State match grant funds, the 
agency proposed to accept a “‘soft”’ 
match in the administration of the 
Section 410 program, as it has in other 
grant programs (i.e., States could count 
other highway safety expenditures in 
the State, irrespective of whether those 
expenditures were made for this 
program). In addition, the agency 
proposed that States could use up to 10 
percent of the total funds received 
under 23 U.S.C. 410 for planning and 
administration (P&A) costs. As with the 
Section 402 program, the proposal 
limited Federal participation in P&A 
activities to not more than 50 percent of 
the total cost of such activities. 


V. Comments 


The agency received submissions 
from twenty commenters in response to 
the NPRM—five from State agencies, 
thirteen from professional organizations, 
and two from ignition interlock 
manufacturers. The State comments 


were submitted by the Office of Traffic 
Safety of the Minnesota Department of 
Public Safety (Minnesota); the Bureau of 
Transportation Safety of the Wisconsin 
Department of Transportation, Division 
of State Patrol (Wisconsin); the West 
Virginia Highway Safety Program of the 
West Virginia Department of 
Transportation, Division of Motor 
Vehicles (West Virginia); and the 
Division of Traffic Safety of the Illinois 
Department of Transportation (Illinois). 
The Transportation Departments of the 
States of Idaho, Montana, North Dakota, 
South Dakota, and Wyoming submitted 
joint comments through their counsel 
(the Joint State Commenters). The 
professional organization comments 
were submitted by the National Traffic 
Law Center (NTLC); the Governor’s 
Highway Safety Association (GHSA); 
Advocates for Highway and Auto Safety 
(Advocates); Mothers Against Drunk 
Driving (MADD); the Conference of 
State Court Administrators (COSCA); 
the Beer Institute; the Hospitality 
Resource Panel; the Maryland State 
Licensed Beverage Association; the New 
Jersey Licensed Beverage Association, 
Inc.; Techniques of Alcohol 
Management/Nevada; the Michigan 
Licensed Beverage Association; the 
Alaska Cabaret, Hotel, Restaurant and 
Retailer’s Association; and Techniques 
of Alcohol Management. The last eight 
listed organizations submitted a 
substantially similar comment, and are 
referred to collectively below as the 
TAM Commenters when addressing that 
comment. The ignition interlock 
manufacturer comments were submitted 
by National Interlock Systems, Inc. and 
LifeSafer Interlock, Inc. 


A. In General 


The agency received a variety of 
comments in response to the NPRM. 
Illinois agreed with the proposal and 
thought that it provided ‘‘an appropriate 
outline” for deterring impaired driving 
in the State. Advocates stated that the 
agency ‘“‘made reasonable decisions as to 
the requirements that must be met by 
‘programmatic States.’’” MADD 
expressed general agreement with the 
regulation and each of the programmatic 
criteria. 

In contrast, GHSA stated that “‘the 
regulations proposed * * * go-beyond 
the statutory language,” and expressed 
concern that “‘the requirements will 
make it difficult for states to qualify for 
410 grants, particularly in the last two 
years of the grant program.” The Joint 
State Commenters echoed this concern, 
asserting that ‘“‘{[b]ecause of regulatory 
add-ons, it will become more difficult 


‘for States to qualify for Section 410 


funds on a programmatic basis. * * *” 


The Beer Institute asked the agency to 
reconsider inclusion of additional 
regulatory requirements in its proposal, 
but did not identify any specific 
requirements. Wisconsin and GHSA 
viewed the proposal as overly restrictive 
and believed its operation would not 
provide enough flexibility to deal with 
problems inherent to a particular State. 

These and other more specific 
comments related to the requirements 
that States must meet to qualify for 
grants are addressed below, under the 
appropriate heading. The agency 
received at least one comment 
concerning each of the eight criteria 
States must meet to qualify as a 
programmatic State and the 
requirements that States must meet to 
qualify for a grant as a low or high 
fatality rate State. 


B. Comments Regarding Programmatic 
Criteria 


1. High Visibility Impaired Driving 
Enforcement Program 


To qualify for a grant based on this 
criterion, SAFETEA-LU requires a State 
to have: 


A State program to conduct a series of high 
visibility, statewide law enforcement, 
campaigns in which law enforcement 
personnel monitor for impaired driving, 
either through the use of sobriety check 
points or saturation patrols, on a 
nondiscriminatory, lawful basis for the 
purpose of determining whether the 
operators of the motor vehicles are driving 
while under the influence of alcohol— 

(A) If the State organizes the campaigns in 
cooperation with related periodic national 
campaigns organized by the National 
Highway Traffic Safety Administration, 
except that this subparagraph does not 
preclude a State from initiating sustained 
high visibility, Statewide law enforcement 
campaigns independently of the cooperative 
efforts; and 

(B) If, for each fiscal year, the State 
demonstrates to the Secretary that the State 
and the political subdivisions of the State 
that receive funds under this section have 
increased, in the aggregate, the total number 
of impaired driving law enforcement 
activities at high incident locations (or any 
other similar activity approved by the 
Secretary) initiated in such State during the 
preceding fiscal year by a factor that the 
Secretary determines meaningful for the State 
over the number of such activities initiated 
in such State during the preceding fiscal 
year. 

The NPRM proposed that a State 
would be required to participate in the 
national impaired driving campaign 
organized by NHTSA, conduct a series 
of additional high visibility law 
enforcement campaigns within the State 
on a monthly basis throughout the year, 
and use sobriety checkpoints and/or 
saturation patrols during these efforts. 
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To demonstrate compliance under the A law enforcement agency refers to an language directing a State to conduct “‘a 
NPRM, the State would be required to agency that is identified by the State series of” high visibility, Statewide law 


submit a comprehensive plan that and included in an enforcement plan for enforcement efforts. The agency believes 
included guidelines, policies or purposes of meeting the coverage that limiting State enforcement 
procedures governing the Statewide requirements of the State during high activities to the period of a single 
enforcement program; dates and visibility enforcement campaigns. While national campaign under this criterion 
locations of planned law enforcement this clarifies the minimum requirement, does not meet the statutory requirement 
activities; a list of law enforcement we encourage States to include as many or intent fora “series” of efforts. 
agencies expected to participate (which agencies as possible in their Statewide | Evidence has shown that sustained 
must include agencies serving at least enforcement plans. enforcement programs have produced 
50 percent of the State’s population or - Minnesota questioned the agency’s the largest declines in alcohol-related 
serving geographic subdivisions that requirement that participating law crashes (e.g., Checkpoint Tennessee)— 
account for at least 50 percent of the enforcement agencies conduct single short-term enforcement programs 
State’s alcohol-related fatalities in the. | checkpoints and saturation patrols on at _ targeting impaired driving have not 
first year, increasing thereafter); and a least four nights during the National shown similar effects. 
communications plan that includes a Campaign. Minnesota viewed the The agency recognizes, however, that 
paid media buy plan, ifthe State buys . requirement as “extremely costly” and _ some largely rural States may have 
media, and a description of anticipated _ believed it would discourage smaller difficulty conducting monthly law 
earned media activities before, during law enforcement organizations from enforcement activities aimed at 
and after planned enforcement efforts. voluntary participation in the program. _impaired drivers. In these States, it may 
GHSA stated that small, rural States The impact of the High Visibility be impracticable because of weather 
would have a difficult time meeting the Impaired Driving Program Criterionon _ conditions and rural expanses for all 
requirement that participating law traffic safety is dependent on increasing __ participating law enforcement agencies 
enforcement agencies cover either 50 ~ high visibility enforcement efforts in the to conduct an activity every month, 
percent of the population or a State. While such efforts are not without placing them at a disadvantage when 
geographic area that accounts for 50 cost, the amount of funds available compared to other States. These 
percent of the State’s alcohol-related under the Section 410 program has concerns have been raised in the past, 
fatalities. GHSA also expressed concern _ tripled under the current statute, and in response to experience under the 
that States might have to “enlist the these funds may be used to cover the predecessor Section 410 program. To 
support of every law enforcement costs of Statewide enforcement. Under _ address these concerns and increase the 
agency in the geographic area” and these circumstances, the agency does parity between States in varying 
compliance would be jeopardized if not believe that a requirement for geographic regions, we have revised the 
even one law enforcement agency participation in enforcement campaigns rule to require that a State provide at 
declined to participate. on only four nights during the National _least quarterly law enforcement 
The proposed 50 percent population- Impaired Driving Crackdown that activities during the year. Under the 
based or fatality-based options for the occurs once a year presents an revision, participating law enforcement 
first year of the new program mirror the unreasonable burden. agencies will have to conduct activities 
‘requirement that existed in the Moreover, within the proposal’s on four nights during the national 
regulation implementing the definition of sobriety checkpoint and campaign and conduct four additional 
predecessor Section 410 program high saturation patrol, there is efforts, one during each quarter of the 
authorized under TEA—21, based on tremendous flexibility to accommodate _year. 
similar statutory language. (TEA-—21 and mobile or “‘flexible’”’ checkpoints and Under SAFETEA-LU, a State’s 
SAFETEA-LU both require States to task force arrangements that are multi- —_ continued compliance with the criterion 
conduct a “Statewide” law enforcement jurisdictional. For smaller law requires that it increase the amount of 
effort.) All 34 States that received enforcement agencies that may not be impaired driving law enforcement 
Section 410 programmatic grants in FY able to commit resources to four activity over the previous year. The 
2005 under the predecessor program, activities during the national campaign, agency’s proposal requires that a State 
including several small, rural States, States may use partnerships or task submit a plan in each successive year of 
met this requirement. The agency force arrangements between law . the program that increases the percent 
believes that the 50 percent level is a, enforcement agencies. Qualifying of the population reached by five 
generous interpretation of the statutory _ participation by a smaller law percent. (The proposal inadvertently did 
requirement for Statewide coverage and enforcement agency underatask force _ not include language allowing the 
an achievable measure by all States. arrangement would be satisfied by alternative option of an increase in the 
Moreover, the proposal does not involvement of one officer—a geographic area covered. We have 
require States to include as participating manageable level of effort. For these amended the rule to provide that option, 
agencies all law enforcement agencies reasons, we decline to change the for consistency and conformity with the 
operating within a certain geographic requirement for four-night participation. requirements at the 50 percent levels.) 
area for that area to count toward ' The Joint State Commenters too The increase is measured from the 
meeting the 50 percent requirement. issue with the proposed requirement initial requirement that a State must use 
The agency is mindful that overlapping _ that States conduct additional monthly —_law enforcement agencies collectively 
jurisdictions exist at county and local activities outside the period of the serving at least 50 percent of the State’s 
levels. The State is required to include _ national campaign. In their view, the population or serving geographic areas 
only a single law enforcement agency statute precludes such a requirement ‘that account for at least 50 percent of 
operating within a particular and leaves this decision to the the State’s alcohol-related fatalities. 
jurisdiction for that area (as determined discretion of the States. This approach mirrors the approach 
by population or geography) to count The agency’s proposal that States taken under the Strategic Evaluation 
toward the 50 percent requirement. The _ participate in monthly enforcement States program. 
agency has revised the rule to include activities as well as the national The Joint State Commenters took 


a definition of law enforcement agency. campaign derives from the statutory exception to this approach, claiming 
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that it ignored meaningful i increases: ‘that 
occurred below 50 percent, such as an 
increase in law enforcement coverage 
from 20 percent to 40 percent. The Joint 
State Commenters urged the agency to 
accept such increases and also to 
consider meaningful any increase in the 
total number of law enforcement 
activities conducted in a State, 

The comment ignores the threshold 
statutory requirement that the State 
conduct a “‘statewide’”’ program. Law 
enforcement activity that covers only 20 
percent or even 40 percent of the State 
does not satisfy this baseline 
requirement. The agency believes that a 
50 percent floor is already generous in 
. this regard, in view of the statutory 
language, and has made no change to 
the rule. 

The agency does not believe that an 
increase in the total number of law 
enforcement activities conducted is a 
practicable measure under this criterion. 
Such an approach relies on State 
impaired driving law enforcement data, 
and States are currently experiencing 
difficulty in obtaining accurate data. 
Several comments highlighted this 
problem. Minnesota indicated that “‘a 
State does not fund all impaired driving 
enforcement activity conducted in the 
state and can’t require a law 
enforcement agency to report data on an 
activity that is funded locally.” 
According to Minnesota, “no state 
would be able to certify that the number 
they provided was accurate.’’ GHSA 
stated that it is “extremely difficult for 
some states to provide such data for 
agencies that do not receive grants.” 

For these reasons, the agency declines 
to adopt the approach of using an 
increase in the number of law 
enforcement activities as a measure. 
Adding participating law enforcement 
agencies incrementa ‘lly ensures an 
increase in law enforcement activity 
without the need to rely on data that 
may be hard for States to collect. States 
are still encouraged to collect data and 
make all due effort to record all of the 
impaired driving law enforcement 
activity that is conducted in the sticaee in 
a given year. 

West Virginia expressed concern that 
States with plans that initially cover 65 
percent or more of the State’s 
population or geographic areas would 
find it difficult to achieve an increase 
beyond that amount.in subsequent years 
in order to maintain compliance. West 
Virginia requests that the agency 
consider a decrease in the impaired 
driving fatality rate as an alternative to 
the requirement that a State 
meaningfully increase its law 
enforcement activities. 


Under the agency’s proposal, . 
compliance with. this provision does not 
require a State to achieve increases 
above 65 percent. If a State submits a 
plan in a grant year that covers 65 
percent or more of the State, it is not 
required to produce plans in subsequent 
grant years that demonstrate additional 
increases. This approach is intended to 
accommodate rural States with diffuse 
populations that may find it difficult to 
achieve increases beyond 65 percent. 
However, we encourage States to 
include in their enforcement plans as 
many law enforcement agencies as 
possible, as studies indicate that 
increasing the scope of a high visibility 
enforcement campaign will serve to 
reduce impaired driving fatalities faster 
than with a more limited effort. West 
Virginia’s request that the agency 
consider a decrease in the impaired 
driving fatality rate as an alternative is 
inconsistent with the statute, which 
specifies an increase in the number of 
law enforcement activities as the 
measure. However, States that decrease 
their impaired driving fatality rate to .5 
or less per 100,000,000 vehicles miles 
traveled are eligible to receive a Section 
410 grant without the need to meet any 
programmatic criteria 

MADD requested that the agency 
define the term “‘high-incident 
locations”’. The term is not used in the 
rule and we decline to do so. The term 
is used as part of the statutory 
requirement that States meaningfully 
increase law enforcement at ‘‘high- 
incident locations.”’ The agency’s 
proposal largely obviates the need for a 
definition by requiring that a State’s 
enforcement plan use law enforcement 
agencies that serve geographic areas that 


‘account for at least 50 percent of the 


State’s alcohol-related fatalities. In this 
way, the plan would concentrate efforts 
on high-incident areas simply as a 
product of using law enforcement 
agencies in those areas. The agency is 
concerned that a set definition may 
inadvertently eliminate certain areas 
that could benefit from high visibility 
law enforcement. We are satisfied that 
States will naturally focus efforts in 
areas that have the greatest impact on 
traffic safety. 

GHSA asserted that States could not 
submit detailed media and enforcement 
plans until they received notification of 
grant award. We do not expect a State 
to buy media in advance of the grant 
award. Rather, the State need only 
provide its intended media approach in 
a general plan. As GHSA recognizes, 
general plans could include information 
regarding the relative reach a State 
would expect to attain with the media 
buys or the type of audience the 


messaging would target. In addition to 
this information, the agency expects to 
receive information on the areas of the 
State that would be targeted and how 


the media approach will reach the 


intended audience. The agency’s 
proposal is broad enough to 
accommodate this approach. We do not 
agree that States will be unable to 
provide a list of law enforcement _ 
agencies expected to participate in the 
effort. The planning requirement is 
necessary to ensure that States have 
created a Statewide plan. The same 
requirement existed under the 
predecessor Section 410 program and all 
States receiving grant funds in FY 2005 
were able to provide this information in 
an application. 


_ 2. Prosecution and Adjudication 


Outreach Program 


To qualify for a grant based on this 
criterion, SAFETEA-LU requires a State 
to have: 


A State prosecution and adjudication 
program under which— 

(A) The State works to reduce the use of 
diversion programs by educating and 
informing prosecutors and judges through 
various outreach methods about the benefits 
and merits of prosecuting and adjudicating 
defendants who repeatedly commit impaired 
driving offenses; 

(B) The courts in a majority of the judicial 
jurisdictions of the State are monitored on 
the courts’ adjudication of cases of impaired 
driving offenses; or 

(C) Annual statewide outreach is provided 
for judges and prosecutors on innovative 
approaches to the prosecution and 
adjudication of cases of impaired driving 
offenses that have the potential for 
significantly improving the prosecution and 
adjudication of such cases. 

Under the agency’s proposal, to 
achieve compliance with this criterion, 
a State would be required to conduct 
educational outreach for court 
professionals that focuses on innovative 
sentencing techniques in the 
prosecution and adjudication of 
impaired drivers; conduct educational 
outreach that focuses on the negative 
aspects of using diversion programs; or 
use a court monitoring program that 
collects specific information from a 
majority of State courts. 

The agency received several 
comments related to the prosecution 
and adjudication outreach programs that 
a State must conduct. As a general 
matter, commenters expressed concern 
about the level of agency review of 
course content and the perceived 
requirement to use NHTSA courses. 
GHSA recommended that NHTSA 
publish a list of acceptable programs 
and allow States to select from the list. 
The joint State Commenters did not 
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object to a review of course content by 
NHTSA, but thought States should have 
the “final say on the diversion and 
innovative approaches materials.” 
Wisconsin requested further 
information on the types of programs 
that would be acceptable to the agency, 
including the required frequency of the 
training courses. Most of these 
commenters viewed the agency’s 
proposal as reducing the States’ 
flexibility to tailor course content to 
State needs. 

The agency did not intend to impose 
specific course content requirements on 
States or to reduce State flexibility to 
design effective courses, nor did it 
intend to require States to use NHTSA 
or other particular training materials. 
The use of the term ‘““NHTSA-approved 
courses” in the regulatory text was 
intended to denote State-submitted 
course material that the agency 
reviewed during the application process 
and approved for use under the Section 
410 program. Similarly, the certification 
process was intended to assure that 
once material is approved for use it will 
not be changed at a later point in time 
without the knowledge of the agency. 

In view of the confusion expressed by 
these commenters, the agency has 
deleted the term ‘““NHTSA-approved 
courses” and replaced it with language 
that better clarifies this intent. 
Additionally, to respond to the 
comment that more guidance on 
program content be provided, we have 
revised the rule to provide a list of 
topics that each educational outreach 
program must address. The agency’s 
approach ensures that States retain the 
flexibility to determine the specific 
course content used. States will not 
need to submit full course material to 
the agency for review and approval. 
Instead, States will submit a course 
syllabus and a certification that the 
outreach program covers the course 
topics listed in the rule. 

For an outreach program that provides 
training on innovative sentencing 
techniques in the prosecution and 
adjudication of impaired drivers, the 
rule provides that the course topics 
must include: (1) The use of alcohol 
assessments and treatment; (2) vehicle 
sanctions (which may include 

impoundments, plate sanctions, ignition 
interlock installation use, etc., 
depending on the status of State law); 
(3) electronic monitoring and home 
detention; and (4) information on DWI 
courts and other types of treatment 
courts. For an outreach program that 

focuses on the negative aspects of using 
diversion programs, the rule provides 
that the course topics must include: (1) 
The State’s impaired driving statutes 


and applicable case law; (2) searches, 
seizures and arrests (an examjnation of 
current statutes and case law); (3) 
admissibility of evidence in impaired 
driving cases; (4) biochemical and 
physiological information (covers effects 
of drugs and alcohol on the human 
body); and (5) sentencing of impaired 
drivers. 

The agency has stopped short of 
requiring course materials for each 
program. However, States that are 
seeking additional guidance may choose 
to consult the NHTSA publications and 
funded training materials, Strategies for 
Addressing the DWI Offender: 10 
Promising Sentencing Practices; 
Prosecuting the Impaired Driver: DUI/ 
DWI Cases; and The Court’s Role in 
Impaired Driving, for help in developing 
their own curriculum. The final rule 
continues to require that the education 
program be provided on an annual 
basis, but clarifies that it is to be 
provided at least once a year and to 
consist of eight hours of training, in 
response to Wisconsin’s query. States 
may choose to include the training as 
part of a Statewide legal conference or 
grant continuing education credit for 
attendance. 

Wisconsin and COSCA requested that 
the agency identify certain situations 
where diversion programs might be 
considered appropriate or beneficial, 
and therefore appropriate for inclusion 
in course content. We decline to do so. 
The statutory provision governing this 
criterion requires States to work to 
“reduce the use of diversion programs 
[for] defendants who repeatedly commit 
impaired driving offenses.” In view of 
this specific requirement, it would be 
inappropriate for the agency to make 
recommendations that might lead to an 
increase in the use of diversion 
programs. As we explained in the 
NPRM, diversion programs that allow 
an offender to obtain a reduction or 
dismissal of an impaired driving charge 
or removal of an impaired driving 
offense from a driving record based on 
participation in an educational course 
or community service activity are 
problematic. Repeat offenders escape 
detection under these types of programs. 
States are free to discuss other programs 
that fall outside of the definition and, 
therefore, are not considered diversion 

programs under this criterion. 

NTLC was concerned that the 
agency’s proposal would create 
“express partnership between judges 
and prosecutors,” in contravention of 
their ethical duties. NTLC also 
disagreed with the agency’s statement in 
the preamble to the NPRM urging judges 

and prosecutors to exercise ovefsight in 
using diversion programs to ensure that 


the records of impaired driving remain 
available for enhancement in the event 
of recidivism. NTLC views record 
availability as a legislative matter and 
not an obligation of a judge or a 
prosecutor. 

Nothing in the agency’s proposal 
requires judges and prosecutors to act in 
contravention of their ethical duties, 
and no changes are necessary. Diversion 
programs, as the agency has defined 
them in this rule, are programs that 
result in the removal of an impaired 
driving charge from a driving record. 
Although States may have specific laws 
or policies regarding the treatment of 
diverted defendants’ records, 
prosecutors present the use of diversion 
programs and judges approve that use. 
In this way, prosecutors and judges have 
control over whether records are 
available for review in the event of an 
offender’s recidivist behavior. 

Commenters raised several issues 
about the use of a State Judicial 
Educator (SJE) under the proposal. 
Wisconsin asked the agency to provide 
a definition for the position and asked 
whether the use of a State Judicial 
Education Office would qualify. GHSA 
asked the agency to clarify the 
requirements. 

The proposal did provide a definition. 
The proposal defined the SJE as an 
individual used by the State to provide 
support in the form of education and 
outreach programs and technical 
assistance to continuously improve 
personal and professional competence 
of all persons performing judicial 
branch functions. The agency agrees 
that a State Judicial Education Office is 
an acceptable alternative to the use of an 
individual to provide judicial 
education. The agency has revised the 
definition to allow the use of either an 
individual or an entity that provides 
judicial education. In response to 
GHSA’s request for clarification, we 
believe that the definition is flexible 
enough to accept as qualifying any 
individual or office the State designates 
as responsible for judicial education 
statewide. The State may determine the 
type of qualifications and background 
necessary to carry out that role. Subject 
to these qualifications, current judges, 
retired judges, or judges with impaired 
driving case experience, for example, 
may serve as a State’s SJE. 

MADD suggested that the agency 
amend the proposal to ensure that a 
State use only full-time Traffic Safety 
Resource Prosecutors (TSRPs) and SJEs. 
The agency intended that these 
positions would be on a full-time basis. 
We have revised both of the definitions 
to make this clear. 


il 
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GHSA’ Stated | that ‘Highway 
offices would not receive additions 
funding over the course of SAFETEA-— 
LU that would enable them to fund the 
SJE or TSRP positions. The agency has 
set no requirement on how these 
positions should be funded. However; 
provided that the positions offer 
impaired-driving-related educational 
programs to judges and prosecutors, 
they may be funded under Section 410, 
which provides substantially increased 
funds from previous years. In response 
to GHSA’s comment, the agency has 
revised the rule to require that the State 
submit a list of impaired-driving-related 
educational programs offered by each 
position to ensure that States may use 
Section 410 funds for these activities. 
As almost all States already make use of 
an SJE position and do so without 
regard to this criterion, we do not 
believe that funding impediments are a 
significant issue. 

The agency received a number of 
comments related to the court 
monitoring program. GHSA requested 
that the regulation more clearly define 
the court monitoring program, and 
asked whether a State tracking system 
that recorded the offender’s arrest, 
conviction and disposition of the 
charges would qualify. COSCA thought 
that this program lacked explicit and 
defined performance criteria, and 
requested that the agency revise the 
terminology. NTLC was concerned that 
confusion would result between this 
criterion and other agency grant 
programs that involve court monitoring. 

A significant goal of the prosecution 
and adjudication outreach program 
criterion is to inform States about how 
their courts treat impaired drivers. With 
the information collected, States should 
be able to identify jurisdictions that do 
not fully prosecute and adjudicate 
impaired drivers. To comply under the 
proposal, a State must collect data from 
at least 50 percent of its courts 
(consistent with the statutory 
requirement that a majority of the courts 
be covered) and the data collected must 
include the original charges filed against 
a defendant, the final charges presented 
by the prosecutor, and the disposition of 
the charges or the sentence provided. 
The appropriate method for collecting 
this information is not detailed in the 
rule and is left to the discretion of the 
individual States. The compliance 
requirements are straightforward and 
the agency does not believe that 
additional performance criteria need to 
be specified. The requirements of this 
criterion are separate from any other 
grant program of the agency, and there 
is no reason to believe that confusion 
might result. 


3. BAC Tésting Progiam 


To qualify for a grant haved on ‘this 
criterion, SAFETEA-LU requires a State 
to have: 

An effective system for increasing from the 
previous year the rate of blood alcohol 
concentration testing of motor vehicle drivers 
involved in fatal crashes. 


Under the NPRM, to demonstrate 
compliance with this criterion, a State 
would be required to increase its rate of 
blood alcohol testing from one year to 
the next. States under the testing 
average of 50 percent would be required 
to experience an increase of 5 percent 
each year and States over this average 
would be required to experience an 
increase of 5 percent of the untested 
drivers in the State. To determine ._ 
compliance, the agency proposed to use 
FARS data. The agency did not specify 
particular elements of an effective 
system, choosing instead to rely on data 
as a measure of compliance with this 
criterion. 

The Joint State Commenters asserted 
that the statute merely requires a State 
to have a ‘“‘system’”’ for increasing BAC 
testing, without the need to actually 
achieve increases, and that even 
decreases should be acceptable 
provided a system is in place. 
Alternatively, The Joint State 
Commenters took issue with the 


agency’s requirement that States achieve 


a five percent increase in BAC testing 
each year to achieve compliance, 
asserting that the agency was not free to 
disregard small increases based on the 
statutory language. The Joint State 
Commenters requested that the agency 
count any percentage increase in BAC 
purposes of compliance. 

respect to the first argument, we 
disagree. SAFETEA-LU requires a State 
to implement an “‘effective’’ system for 
increasing BAC testing. A system that 
does not produce increases or that 
results in decreases is not an “‘effective”’ 
system under the statute. We address 
the assertion that a system for increasing 
BAC, alone, should be sufficient in more 
detail in our response to comments from 
Advocates, below. 

With respect to the second argument, 
we acknowledge that the statute does 
not specify the amount of increase 
required. In light of the comment, we 
have reviewed the FARS data that forms 
the basis for these calculations and 
determined that a one percent increase 
would be acceptable to meet the 
minimum intent of the statute. Amounts 
below one percent are not 
commensurate with a system that is 
“effective.” We have revised and 
simplified the rule to require that all 
States, regardless of BAC testing level, 


bas. 


d 3 
achieve 'a ‘one percent increase ip the’ 


BAC testing rate over the previous year 
to be compliant with the criterion. We 
have also removed from the rule the 
conversion rate approach that would 
have required smaller incremental 
increases for States with BAC testing 
above 50 percent, in view of the overall - 
decrease in the requirement. 

To ensure uniform treatment of all 
States and consistency in the 
determination of BAC increases under 
this revised approach, the agency will 
make necessary calculations based on 
the final FARS data, determine each 
State’s compliance, and notify the States 
each year. To accommodate this, we 
have made two changes to the proposed 
rule. First, we have included language 
indicating that the BAC rate 
determinations will be made by the 
agency. Second, we have removed the 
requirement for a State to certify that it 
has achieved the required BAC rate to 
demonstrate compliance, since the 
agency will make that determination. In 
its place, we have substituted a 
requirement for a simple statement that 
the State intends to apply on the basis 
of achieving the required BAC testing 
rate increase. 

Wisconsin questioned the agency’s 
requirement that States with BAC 
testing above the national average 
achieve additional increases. 
SAFETEA-LU amended the previous 
statutory requirement that allowed a 
State to comply with a testing rate equal 
to or above the national average. The 
new statutory language requires States 
to have systems that increase BAC 
testing rates over the previous year 
regardless of whether the rate exceeds 
the national average. 

Minnesota stated that compliance 
would be much more difficult for states 
that already had a very high testing 
percentage, and recommended that any 
State testing above 85 percent be 
deemed automatically in compliance. 
The agency’s revised approach under 
the final rule requires a one percent 
increase each year regardless of the 
State’s testing average. For States with 
high testing rates, we agree that further 
increases may be more difficult to 
achieve. However, under a one percent 
increase requirement, States with higher 
testing levels need only report a small 
number of additional BAC tests each 
year. Even in States with the highest 
testing levels, we believe that this is a 
manageable requirement. We note that 
Minnesota’s suggestion to cap required 
increases at 85 percent, which we do 
not adopt, would not impact any State, 
based on the most currently available 
BAC testing data. The highest reported 
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testing rate for any State is just 


believe that the agency’s 
regulation should provide system goals 
for States in addition to the performance 
requirements. At a minimum, according 
to Advocates, States should be required 
to enact and maintain laws that require 
mandatory BAC testing both for drivers 
who are killed in a fatal crash and for 
those who survive a crash in which a 
fatality occurs. 

For the first two years of the Section - 
410 program under TEA—21, the agency 
allowed States to achieve compliance 
with a limited set of system goals. These 
goals included enacting laws that 
mandate testing or conducting annual. 
statewide workshops that promote good 
testing and reporting practices. In spite 
of this approach, the national average 
for BAC testing remained relatively 
constant under TEA-21. 

We understand, however, that 
determining compliance purely on 
achievement of performance goals may 
dissuade States from attempting any 
activities that achieve BAC testing 
increases. For this reason, in response to 
Advocates’ comment, the agency has 
revised the proposal to include an 
alternative requirement (but not a 


requirement that operates in addition to ~ 


the performance requirement, as 
Advocates suggests). A State may 
achieve compliance in FY 2006 and FY 
2007 by submitting a plan for increasing 
its BAC testing rate. The plan must 
consist of approaches that the State will 
take under the grant to achieve an 
increase in BAC testing that would meet 
the performance requirements of the 
criterion. To achieve compliance, the 
plan must include a description of each 
approach, including how it will be 
implemented and the expected outcome 
as a result of implementation. 
Approaches may include, as Advocates 
suggests, the enactment of a law 
mandating BAC testing. A State may 
also include approaches that resolve 
failures in the reporting of BAC test 
results. Statewide symposiums and 
workshops may be used as long as they 
bring together key officials in the State 
such as law enforcement officials, 
prosecutors, hospital officials, medical 
examiners, coroners, physicians, and 
judges and discuss the medical, ethical 
and legal impediments to increasing 
BAC testing. 

After FY 2007, a State may no longer 
use the planning requirement to satisfy 
this criterion, unless it has a law in 
place that requires the testing of drivers 
in all fatal crashes—it must instead meet 
the performance requirement of this 

criterion. The planning requirement will 
be available to States in these later years 


of the program, imlieu of the 
performance ‘requirement, only if they 
also have a law mandating the testing of 
all drivers in all fatal crashes. A 
compliant law must require testing in 
all fatal crashes and may not condition. 
the use of tests on the establishment of 
probable cause. We have amended the 
proposal to provide for this alternative. 
We believe that the performance 
requirement andthe planning 
requirement alternative, taken together, 
strike the appropriate balance between 
the need for actual increases in testing 
and the recognition that an effective 
system requires time to affect the testing 
numbers. We have also amended the 
rule to require that States complying 
with the planning requirement in 
subsequent years must also submit 
information demonstrating that the plan 
was effectively implemented and an 
updated plan for increasing BAC testing. 

Wisconsin stated that breath testing is 
legally equivalent to blood testing and 
asked whether the agency considered 
this in its approach. The agency’s 
proposal accommodates Wisconsin’s 
concern. It continues the approach 
taken in TEA—21 that defines BAC to 
mean grams of alcohol per deciliter or 
100 milliliters of blood or grams of 
alcohol per 210 liters of breath. 


4. High Risk Drivers Program 


To qualify for a grant based on this 
criterion, SAFETEA-LU requires a State 
to have: 


A law that establishes stronger sanctions or 
additional penalties for individuals 
convicted of operating a motor vehicle while 
under the influence of alcohol whose blood 
alcohol concentration is 0.15 percent or more 
than for individuals convicted of the same 
offense but with a lower blood alcohol 
concentration. For purposes of this 
paragraph, ‘additional penalties” includes— 

(A) A 1-year suspension of a driver’s 
license, but with the individual whose 
license is suspended becoming eligible after 
45 days of such suspension to obtain a 
provisional driver’s license that would 
permit the individual to drive— 

(i) Only to and from the individual’s place 
of employment or school; and 

(ii) Only in an automobile equipped with 
a certified alcohol ignition interlock device; 
and 

(B) A mandatory assessment by a certified 
substance abuse official of whether the 
individual hasan alcohol abuse problem 
with possible referral to counseling if the 
official determines that such a referral is 
appropriate. 

The agency’s proposal provides that a 
State suspend the license of an 
individual convicted of impaired 
driving with a blood alcohol 
concentration of 0.15 or higher for one 
year. The proposal provides that, after 
45 days, the State may allow the 


individual to receive:a restricted license 
that would permit the use of a vehicle. 
equipped with an ignition interlock. 
Driving would be restricted to places of 
employment, school or treatment. A 
qualifying State must also require that 
offeaders be subject to a mandatory 
assessment by certified substance abuse 
officials. 

National Interlock Systems, Inc. 
expressed concern about language in the 
preamble to the NPRM directing the 
State’s use of ignition interlocks that 
meet the agency’s performance 
specifications for ignition interlocks (57 
FR 11772). National stated that any 
update to the agency’s specifications 
would impose a significant financial - 
burden on the interlock industry unless 
they were phased-in over time. The 
agency’s performance specifications are 
provided as guidance, and States have 
discretion to adopt the specifications or 
develop their own. The regulatory 
language does not impose a requirement 
to use the agency’s specifications. As a 
matter of sound practice, however, we 
recommend that States adopt these 
specifications. The commenter’s 
concerns about phase-in requirements 
under performance specifications are 
outside the scope of this action, and 
should be addressed to efforts under 
those specifications. 

LifeSafer Interlock, Inc. asserted that 
the requirement that an offender install 
an ignition interlock in every vehicle 
owned and every vehicle operated ‘‘will 
only serve to economically force most 
offenders to opt out” of the ignition 
interlock program and thereby limit 
overall use of interlocks. The agency 
explained that its reason for imposing 
the requirement was to ensure that 
driving restrictions are not easily _ 
circumvented. LifeSafer’s own comment 
acknowledges that ‘‘the majority of the 
recidivism while an interlock is 
installed is a result of the use of non- 
interlock equipped vehicles.”” While 
there are good and practicable reasons 
for requiring installation of interlocks in 
all vehicles, the statutory language 
identifies the interlock requirement as a 
sanction that attaches to the individual’s 
license. Accordingly, the agency has 
revised the proposal to remove the 
requirement that an offender install 
interlocks in all vehicles owned and all 
vehicles operated. We are retaining, 
without change, the requirement that a 
State provide a license that restricts the 
offender to driving only vehicles that 
are equipped with interlocks. 

LifeSafer requests that the agency 
include an exemption to the interlock 
requirement for employer-owned 

vehicles. This request appears to be 
based on the statutory language that. 
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restricts an offender to an interlocked- 

equipped vehicle when driving to 
places of employment. The commenter 
reasons that the language does not 
similarly restrict an offender’s use of 
vehicles ‘“‘while in the course 
employment,” and that therefore the 
intent of the statute is not to force 
employers to install ignition interlocks. 
We agree that the statute does not 
require employers to install interlocks 
in their vehicles. However, the statute 
provides clear language that the 
offender is permitted to drive “only in 
an automobile equipped with a certified 
alcohol ignition interlock device.” On 
this basis, the agency declines to revise 
the rulemaking to add a specific 
exemption for employer vehicles. 

National and LifeSafer both noted that 
the agency’s rule makes no provision for 

an offender to drive to an interlock 
service facility. We agree that travel to 
an interlock service facility is an 
inherent part of operating an interlock 
program, and have revised the proposal — 
to allow for this. 

The agency received one comment 
from one organization regarding the 
statutory requirement to provide alcohol 
assessments to high-risk offenders. 
GHSA recommended that the agency 
clarify the use of a certified substance 
abuse official and provide additional 
information regarding proper 
certification and training of these 
individuals. GHSA also requested that 
the agency provide examples of effective 
assessment tools. 

The agency’s proposal requires that a 
State use a certified substance abuse 
official to perform an alcohol 
assessment of a high BAC offender, but 
does not mandate the education or 
training background of these individuals 
or the process by which these 
individuals receive approval from the 
State to conduct alcohol assessments. 
The licensing of professionals is 
traditionally a function of the State and 
we see no reason to vary that approach 
in this rule. Most States already provide 
alcohol assessments to offenders and 
have developed the necessary 
infrastructure to implement these 
programs. A State is free to define a 
certification process, if it does not 
already have one, and to decide what 
level of education or training 
background a substance abuse official 
must have. 

Assessment tools form the basis for 
appropriate treatment sentencing and 
the reduction of impaired driving 
recidivism. States have discretion to 
decide what type of assessment tools to 
use, and the agency takes no position 
about the relative value of any 
assessment method. However,.in 


response to GHSA’s query, the 
Addiction Severity Index (ASI) and the 
Structured Clinical Interview for 
Diagnosis (SCID) are two of the more 
well-known assessment tools. To 
minimize the effects of deficiencies in 
any one tool, we advocate the use of a 
combination of assessment tools. 


5. Alcohol Rehabilitation or DWI Court 
Program 


To qualify for a grant based on this 
criterion, SAFETEA-LU requires a State 
to demonstrate: 


_A program for effective inpatient and 
outpatient alcohol rehabilitation based on 
mandatory assessment and appropriate 
treatment for repeat offenders or a program 
to refer impaired driving cases to courts that 
specialize in driving while impaired cases - 
that emphasize the close supervision of high- 
risk offenders. 


Under the agency’s proposal, to 
demonstrate compliance with this 
criterion, the State would be required to 
institute either: An effective alcohol 
rehabilitation program that consists of 
mandatory assessment and treatment for 
repeat offenders, a statewide tracking 
system that monitors the progress of 
repeat offenders through treatment, and 
educational opportunities provided to 
court professionals that cover treatment 
approaches and sanctioning techniques; 
or a DWI court that abides by the Ten 
Guiding Principles of DWI Courts, as 
established by the National Drug Court 
Institute, and an increase of one DWI 
court each subsequent year of the 


r 
. The agency received one comment 
regarding the proposed components of 
an effective rehabilitation program. The 
Joint State Commenters stated that the 
requirement to provide educational 
opportunities to court professionals was 
not referenced in the statute and that 
such a requirement should not be 


considered essential for an effective 


rehabilitation program. The agency 
believes that treatment sentencing is an 
important component of rehabilitating 
repeat offenders. We included the 
education requirement because court 
professionals do not always wuderstand 
how to use the assessment information 
they are provided to apply the most 
effective treatment sanction. We 
acknowledge, however, that the 
requirement is somewhat redundant of 
the prosecution and adjudication 
outreach criterion listed above and that 
a training program conducted once a 
year is likely to result in only a marginal 
increase in the overall ability to use 
assessments. In view of the comment, 
we are also concerned that imposing 
this requirement may dissuade States 
from attempting compliance with the 


other more important components of the 
program. Although States are 
encouraged to provide educational 
opportunities to court professionals 
regarding the use of assessments and 
treatments, the agency has revised the 
rule to remove the requirement for an 
educational component. 

The Joint State Commenters asserted 
that States should be free to set up their 
own DWI courts without having to meet 
the Ten Guiding Principles of DWI 
Courts. These commenters request that, 
at a minimum, the agency accept State 
courts that are in “substantial 
conformity” with the principles. 

The Ten Guiding Principles of DWI 
Courts present a basis to understand the 
operation of DWI courts and to 
differentiate their use from general 
docket courts. Under the principles, 
DWI courts are required to target a 
population of offenders for the court; 
provide a clinical assessment and 
treatment plan for each offender; 
supervise the offender through 
treatment; forge partnerships with the 
‘agencies and organizations involved; 
develop case management strategies; 
address transportation issues; and 
evaluate outcomes and ensure that the 
program is sustainable. In addition, a 
judge takes responsibility for operation 
of the court. Many of these concepts are 
inherent to the operation of courts 
generally (e.g., judicial leadership, cases 
managed with the involvement of all 
parties) and present no difficulty for 
State compliance. Other concepts are 
essential to operation of a treatment- 
based court (e.g., providing treatments 
and assessments and monitoring 
offenders through treatment). All of. 
them are fundamentally important to 


_ the proper operation of the court and 


none is impracticable or onerous. 
Consequently, the agency declines to 
take an approach that would allow a 
State to select among them. Allowing a 
court to stray from these principles 
provides no assurance that offenders 
will be processed using a treatment- 
based court. 

The Joint State Commenters and 
GHSA commented that the statute does 
not support a requirement that a State 
increase the use of DWI courts each year 
of the program. GHSA further stated that 
the agency’s proposed increase of one 
DWI court each year is not tailored to 
meet the needs of individual States. 

For the first time under Section 410, 
States are eligible to receive grant funds 
based on using certain treatment 
methods. DWI courts represent a 
relatively new approach to sanctioning 
and treating repeat offenders. Although 
based on the noted success of drug 
courts, which are used extensively by 
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all States, most States have yet to fully 
embrace the use of DWI courts to 
combat impaired driving. The agency's 
proposal intended to foster the 
development and use of DWI courts and 
set an achievable standard for all States. 
The soundness of this approach is 

‘ confirmed by a recent survey of the 
National Drug Court Institute, 
documenting the number of drug courts 
operating in each State. Drug courts are 
functionally similar to DWI courts and, 
as the survey documents, even small 
States, determined by either geography 
or population, already make use of four 
or more of these courts. Specific 
examples from the survey include the 
States of Wyoming and Rhode Island, 
for example, which use 25 and 8 drug 
courts, respectively. 

The commenters are correct that 
larger States, because of larger offender 
populations, may require the use of 
more courts. The agency’s proposal in 
no way prevents a State from 
establishing more courts than the 
minimum specified. We do not believe, 
however, that the agency’s proposal 
disadvantages smaller States at the 

uired compliance levels. 

he statute requires the development 
of a program to process high-risk 
offenders through DWI courts. Under 
the agency’s proposal, a State achieves 
initial compliance with the 
development and implementation of 
one DWI court. The use of one court 
provides a minimal level of traffic safety 
benefit in a State of any size, given the 
limited amount of offenders that 
treatment courts process in a year. The 
requirement is not onerous, and we do 
not agree that the statutory intent is 
satisfied by a static effort that allows a 
State to receive grant funds year after 
year without further development of a 
program that uses courts. 

In view of the comments, however, 
the agency has made two revisions to 
the proposal. In the NPRM, the number 
of courts required was a fixed number 
tied to the fiscal year of application (one 
court in FY 2006, two courts in FY 
2007, and one additional court each 
year thereafter). The agency has revised 
the rule to allow the use of a minimum 
one court for initial compliance, 
regardless of the fiscal year of the 
application, a minimum of two courts 
for the second year of compliance, three 
courts for third year of compliance, and 
four courts for the fourth year of 
compliance. The revised approach 
removes any disincentive for a State that 
wishes to apply under this requirement, 
for the first time, in later years of the 
program. States that have four DWI 
courts are not required to demonstrate 
additional increases to remain 


compliant. We have also broadened the 
definition of a DWI court to allow a 
State to count toward compliance the 
use of hybrid courts that process both 
drug and high-risk DWI offenders. 


6. Underage Drinking Prevention 
Program 
To qualify for a grant based on this 


criterion, SAFETEA-LU requires a State 
to demonstrate: 
An effective strategy, as determined by the 


Secretary, for preventing operators of motor 
vehicles under age 21 from obtaining 


_ alcoholic beverages and for preventing 


persons from making alcoholic beverages 
available to individuals under age 21. Such 
a strategy may include— 

(A) The issuance of tamper-resistant 
drivers’ licenses to individuals under age 21 
that are easily distinguishable in appearance 
from drivers’ licenses issued to individuals 
age 21 or older; and 

(B) A program provided by a nonprofit 
organization for training point of sale 
personnel concerning, at a minimum— 

(i) The clinical effects of alcohol; 

(ii) Methods of preventing second party 
sales of alcohol; 

(iii) Recognizing signs of intoxication; 

(iv) Methods to prevent underage drinking; 


and 

(v) Federal, State, and local laws that are 
relevant to such personnel; and 

(C) Having a law in effect that creates a 
0.02 percent blood alcohol content limit for 
drivers under 21 years old. 


Under the agency’s proposal, to 
demonstrate compliance with this 
criterion, the State would be required to 
issue a tamper-resistant license to 
persons under the age of 21; conduct 
training through a nonprofit or public 
organization for alcohol beverage 
retailers and servers concerning the 
clinical effects of alcohol, methods of 
preventing second-party sales of 
alcohol, recognizing the signs of 
intoxication, methods to prevent 
underage drinking, and the relevant 
laws that apply to retailers and servers, 
and provide procedures that ensure 
program attendance; have a law that 
creates a blood alcohol limit of no 
greater than 0.02 percent for drivers 
under age 21; develop an enforcement 
plan that focuses on underage drivers’ 
-access to alcohol; and develop a 
communications strategy supporting the 
enforcement plan and includes media 
efforts and peer education. 

_ The agency received several 
comments related to the training 
program for point-of-sale personnel. 
Wisconsin asked whether the training 
requirement applied to convenience 
stores and whether there is a standard 
curriculum for the course. Wisconsin 
also asked for information regarding the 
programs currently provided in other 
States. Minnesota stated that it was 


unclear how a State would be able to 
demonstrate program attendance for 
point-of-sale personnel. 

Under the agency’s proposal, 
compliant programs must provide 
training to all alcohol beverage retailers 
and servers. If a convenience store sells 
alcohol, then it must be included in the 
State’s training program. The agency has 
not devised any required standard 
curriculum that must be used or 
cataloged the types of programs that 
States have used to comply with this 
requiremént in the past. In response to 
Wisconsin’s concerns, States wishing to 
receive more information regarding the 
practice of a particular State should 
contact the State directly. 

The agency’s States 
to have procedures in place that ensure 
program attendance. Therefore, States 
must implement procedures that ensure 
every establishment retailing or serving 
alcohol receives the proper training. The 
agency did not intend, in the proposal, 
to require States to have procedures that 
track attendance by every individual 
employee of a retailer or to require proof 
of attendance in order to comply with 
the criterion. We have revised the rule 
to clarify these points. However, the 
State must provide a copy of the 
procedures it has put in place to ensure 
attendance. 

The agency received two comments 
concerning point-of-sale training. The. 
TAM commenters criticized the 
proposal’s inclusion of public 
organizations as appropriate providers 
of the training, arguing that the term 
“public organizations’ was omitted 
intentionally during the drafting of the 


_ statute to prevent local governments 


from establishing programs that might 
compete with non-profit programs. 
According to TAM, if public 
organizations are included, State and 
local governments will be forced to 
partner. with a nonprofit organization in 
order to standardize point-of-sale 
training efforts nationwide. In contrast, 
Minnesota questioned why the agency’s 
proposal limited point-of-sale training 
providers to only nonprofit or public 
organizations. 

SAFETEA-LU specifies that the 
Secretary has discretion to devise the 
elements of an effective strategy that 
States adopt to confront the problem of 
underage drinking. While the statute 
makes specific reference to non-profit 
organizations, we disagree with TAM 
that its failure to reference public 
organizations precludes their 

_ participation. Under the predecessor 
Section 410 program, public 
organizations were considered 
appropriate providers of point-of-sale 
training. The agency included the term. 
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public organization in its proposal to 
make clear that a State may maintain 
compliance with this requirement using 
its own previously developed programs 
and training structures. Nothing in the 
statutory language suggests that 
Congress intended to dismantle these 
existing efforts. However, guided by the 
statutory language, the agency is not 


adopting Minnesota’s suggestion that we . 


further expand this group. 

Several commenters questioned the 
agency’s inclusion of peer education as 
a component of a compliant 
enforcement and communications 
strategy. GHSA objected to the 
requirement on grounds that peer 
education has not been proven effective 
and that its impact is questionable. 
Minnesota commented that it was not 
aware of any strong research that 
demonstrates peer education to be 
effective in altering behavior. 

Peer education is a relatively new 
approach that uses youth-to-youth 
communication to highlight the 
problems of underage drinking. While 
we believe that studies are beginning to 
demonstrate the effectiveness of this 
approach, we agree with the 
commenters that further study and 
development should take place before 
making it a requirement of the Section 
410 program. The agency has revised 
the rule to remove the requirement. 

The Joint State Commenters argued 
against including any other program 
components under this criterion that are 
not expressly provided for in the statute, 
stating that they add costs to a criterion 
that is already expensive to meet and 
would impede State qualification for 
grants. 

The underage drinking prevention 
program is not a new criterion under 
SAFETEA-LU. Elements of the agency’s 
proposal continue requirements that 
were mandated by the agency under the 
predecessor Section 410 program. With 
the removal of the peer education 
component (discussed above), the 
program is nearly identical to the 
program that States complied with to 
receive a grant in FY 2005. Point-of-sale 
training, tamper proof licenses for 
individuals under the age of 21, an 
enforcement program and 
communication effort are not new 
requirements. The only changes from 
the previous requirements include a 
zero tolerance law that all 50 States 
(with the exception of Puerto Rico) 
already have and a shift in the 
communications strategy from 
providing general information on 
underage drinking to a program that 
specifically supports the enforcement of 
underage drinking laws. Thirty- -three 
out of thirty-four States receiving 


Section 410 grants in FY 2005 complied 
with the criterion (including Idaho and 
North Dakota—2 of the 5 Joint State 
Commenters). (We note that in FY 2004, 
South Dakota, another of the Joint State 
Commenters, met the criterion as well). 
Considering that the amount of funds 
has greatly increased under SAFETEA— 
LU and that nearly all States that 
received awards complied with a 
substantially similar criterion, we do 
not agree with the Joint State 
Commenters that the agency’s approach 


_would impose undue costs on the States . 


or impede State qualification for grants. 


7. Administrative License Suspension or 
Revocation System 


To qualify for a grant based on this 
criterion, SAFETEA-LU requires a State 
to demonstrate: 


An administrative driver’s license 
suspension or revocation system for 
individuals who operate motor vehicles 
while under the influence of alcohol that 
requires that— 

(A) In the case of an individual who, in any 

5-year period beginning after the date of 
enactment of the Transportation Equity Act 
for the 21st Century, is determined on the 
basis of a chemical test to have been 
operating a motor vehicle while under the 
influence of alcohol or is determined to have 
refused to submit to such a test as proposed 


8 by a law enforcement officer, the State 


agency responsible for administering drivers’ 
licenses, upon receipt of the report of the law 
enforcement officer— 

(i)‘Suspend the driver’s license of such 
individual for a period of not less than 90 
days if such individual is a first offender in 
such 5-year period; except that under such 
suspension an individual may operate a 
motor vehicle, after the 15-day period 
beginning on the date of the suspension, to 
and from employment, school, or an alcohol 
treatment program if an ignition interlock 
device is installed on each of the motor 
vehicles owned or operated, or both, by the 
individual; and 

(ii) Suspend the driver’s license of such 
individual for a period of not less than 1 
year, or revoke such license, if such 
individual is a repeat offender in such 5-year 
period; except that such individual [may be 
allowed] to operate a motor vehicle, after the 
45-day period beginning on the date of the 
suspension or revocation, to and from 
employment, school, or an alcohol treatment 
program if an ignition interlock device is 
installed on each of the motor vehicles 
owned or operated, or both, by the 
individual; and 

(B) The suspension and revocation referred 
to under clause (i) take effect not later than 
30 days after the date on which the 
individual! refused to submit to a chemical 
test or received notice of having been 
determined to be driving under the influence 
of alcohol, in accordance with the procedures 
of the State. 


Under the agency’s proposal, to 
demonstrate compliance with this 


criterion, the State would be required to 
provide that a BAC test refusal or failure 
would result in a 90-day license 
suspension for first offenders and a 1- 
year license suspension for second or 
subsequent offenders, and that 
suspensions would take effect within 30 
days. The proposal would have 
permitted the State to provide limited 
driving privileges after 15 days to first 
offenders and after 45 days to second or 
subsequent offenders, if an ignition 
interlock device is installed on all 
vehicles owned and all vehicles 
operated by the offender and the 
offender’s driving privileges are 
restricted to places of employment, 
school or treatment. 

The agency received one comment 
regarding its approach to permit, but not 
require, States to grant interlock- 
restricted driving privileges. National 
Interlock Systems, Inc. commented that 
the statutory language requires the 
States to offer interlock restricted 
driving privileges in conjunction with 
this criterion. National cites the 
statutory language providing that an 
“individual may operate a motor vehicle 
* * * if an ignition interlock device is 
installed”’ to support its argument. 

We disagree. This statutory language 
is permissive and allows the State to 
elect to offer interlocks to reduce the 
period of a license suspension an 
offender would otherwise face. Absent 
an interlock provision, the statute 
would simply require a full license 
suspension period to be served. There is 
no indication that Congress intended to 
mandate the use of interlocks in order 
for a State to comply with the criterion. 
Such an approach would likely render 
noncompliant many State programs that 
complied with nearly identical language 
under TEA-21. 

National Interlock Systems, Inc. and 
LifeSafer Interlock, Inc. asserted that the 
requirements of this criterion conflict 
with those of the grant program the 
agency administers under 23 U.S.C. 164. 
The Section 410 program requires the 
State to apply an administrative license 
sanction to an offender as a result of 
BAC test refusals or failures. The 
Section 164 program requires the State 
to suspend the license of an individual 
for multiple impaired driving 
convictions. Because these programs 
apply to different classes of offenders, 
there is no conflict that would require 
a State to trade compliance in one grant 
program for another. The administrative 
license sanctions of the Section 410 
program will apply up to the point the 
individual is convicted of impaired 
driving. The term “repeat offender” that 
appears in each grant program has been 
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defined differently to make these 
distinctions clear. 
The agency has made two revisions to 

this criterion. First, based on the 

~ discussion under the High-Risk Drivers 

- Program (see Section V.B.4), the agency 
has revised she rule to remove the 
requirement that ignition interlocks 
must be installed in all vehicles owned 
and all vehicles operated by the 
offender, because similar statutory 
language applies to this criterion. The 
State is required instead to issue a 
restricted license that limits the offender 
to operating only interlocked vehicles. 
Second, the agency has revised the 
criterion to allow an offender to drive to 
an interlock service facility as a 
condition of the restricted license. 


8. Self-Sustaining Impaired Driving 
Prevention Program 

To qualify for a grant based on this 
criterion, SAFETEA-—LU requires a State 
to have: 

A program under which a significant 
portion of the fines or surcharges collected 
from individuals who are fined for operating 
a motor vehicle while under the influence of 
alcohol are returned to communities for 
comprehensive programs for the prevention 
of impaired driving. 

The agency’s proposal provides that a 
State may qualify for a grant based on 
this criterion if it returns at least 90 
percent of the fines or surcharges 
collected to communities for 
comprehensive impaired driving 


programs. 
GHSA and the Joint State Commenters 
objected to this requirement. The Joint 
State Commenters believed that 
returning 50 percent should be 
considered a significant amount and the 
agency should revise the regulation 
accordingly. GHSA stated that the intent 
of the requirement is to encourage the 
development of self-sustaining programs 
and not to dissuade States from 
compliance because requirements are 
set too high. GHSA recommended that 
- the agency significantly lower the level 
required for a qualifying program or, 
alternatively, that it continue the 
approach taken under the predecessor 
_ Section 410 program. . 

As the agency explained in the 
NPRM, the predecessor Section 410 
program required that a State return the 
“actual” fines or surcharges collected in 
order to achieve compliance. That 
approach required 100 percent of the 
amounts collected to be returned to 
communities for comprehensive 
programs. The agency’s proposal under 
SAFETEA-LU is more generous, 
allowing a State to divert 10 percent in 
order to cover planning and 
administration costs. We do not believe 


that additional lowering of the amount 
returned would encourage more 
programs to become self-sustaining. It 
simply would allow more programs to 
be determined compliant that return 
less fines or surcharges. Programs that 
do not return collected amounts to the 
collecting communities are not self- 
sustaining. The agency declines to 
change this requirement. 

GHSA’s assertion that the agency 
“does not fully support this statutory 
requirement” is inaccurate. In support 
of this assertion, GHSA points to the 
agency’s statement in the preamble to 
the NPRM that some States may not be 
able to meet the requirement, but that 
would not necessarily preclude a State 
from receiving a grant. This statement 
simply acknowledges that these States 
may seek to achieve compliance using 
other criteria. The context for this 
statement, as noted in the NPRM, is that 
some States are prohibited either by 
¢heir Constitution or by State law from 
having dedicated non-discretionary uses 
of fines and penalties. With these legal 
limitations in place, regardless of the 
percentage selected, a State would be 
unable to comply with the criterion, but 
is not precluded from seeking to comply 
with other criteria. 

The agency wishes to make clear that, 
under the proposal, States may qualify 
by returning at least 90 percent of the 
fines or at least 90 percent of surcharges 
collected from impaired drivers. 
Compliance does not require that a State 
base the amount returnéd on the total of 
all fines and surcharges levied against 
an impaired driver. States may establish 
surcharges in law and return at least 90 
percent of the surcharge amount 
collected in order to comply with the 
criterion, regardless of other fines or 
penalties that may apply to an offender. 


C. Comments Regarding Low and High 
Fatality Rate States : 


The agency received one comment 
concerning the separate grants available 
to high fatality rate States. Advocates 
commented that States in the high 
fatality rate category should not 
automatically receive 15 percent of the 
total amount available each year under 
the Section 410 program. Advocates 
further stated that the agency should use 
its discretion to award less to States that 
have done a poor job of reducing the 
impaired driving fatality rate. 

AFETEA-L high fatality 


rate States with a limited amount of 
funding to be used to address impaired 
driving issues. These grants are distinct 
from the basic incentive funding 
provided under Section 410 and subject 
to certain specific requirements. At least 
50 percent of the funding must be used 


to conduct Statewide law enforcement 
aimed at impaired driving. 


Additionally, the State must submit and 


the agency must approve a plan 
detailing proposed grant expenditures 
before any funds are provided. To the 
extent that Advocates’ comment 
suggests that the 15 percent level is too 
high for States with high fatality rates, 
we disagree. Rather, the important point 
is that the funds be used effectively to 
improve the statistics in these States. 
The agency intends to review carefully 
the plans submitted by high fatality rate 
States to ensure the sound expenditure 
of funds to address the fatality problems 
in the State. Funding for these States 
will be subject to all applicable statutory 
restrictions. We have restated in the 
regulation the statutory restriction that 
no one State is to receive more than 30 
percent of the total amount provided for 
high fatality rate States. Just as with the 
other grants under this program, the 
agency will monitor the use of the funds 
to ensure appropriate use. 

The agency received two comments 
regarding the availability of FARS data 
to determine high and low fatality rate 
State status. Minnesota stated that any 
delay in the publishing of FARS data 
would create a disincentive for States to 
seek grants based on performance. 
GHSA commented that late publication 
of FARS data would preclude States 
from receiving performance grants. Both 
commenters urged the agency to revert 
to prior year FARS data should there be 
any delay. Eligibility for performance 
grants is determined by the most recent 
final FARS data available at the time of 
the award. The statutory language does 
not permit the agency to use older data 
should more current data become 
available before award. The agency 
intends to make the final FARS data 
available in early June and there is no 
reason to indicate otherwise at this time. - 
If there is a delay in publicizing 
particular data, performance grants 
would not be jeopardized. These grants 
are determined using the most recently 
available data at the time of award and | 
would remain available to all qualifying 
States. 


D. Comments Regarding Administrative 
Issues 


The agency received one comment 
regarding the general administration of 
the grant program. GHSA objected to the 
requirement that States submit 
applications in August for grants in the 
same fiscal year, stating that such an 
approach is contrary to the intent of the 
consolidated application process 
required in statute and will interfere 
with State planning processes. The 
agency believes that setting the 
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application deadline earliet under the 
program would interfere with State 
legislative efforts that may be necessary 
for compliance. Absent a statutory 
deadline, the agency is unwilling to 
decrease the States’ flexibility in this 
regard. 

We will continue to work toward the 
goal of consolidating the agency’s grant 
opportunities into one application. 
However, under the Section 410 
program, an early application deadline . 
is not currently feasible and the agency 
is continuing the August deadline for 
applications established under TEA—21. 

We received no other comments 
regarding grant administration issues. 
Therefore, those provisions of the 
agency’s proposal are adopted without 
change. 


VI. Statutory Basis for This Action 


This final rule implements changes to 
the grant program under 23 U.S.C. 410 
as a result of amendments made by 
Section 2007 of the Safe, Accountable, 
Flexible, Efficient Transportation Equity 
Act: A Legacy For Users (SAFETEA-LU) 
(Pub. L. 109-59). 


VII. Regulatory Analyses and Notices 


A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


Executive Order 12866, “Regulatory 
Planning and Review” (58 FR 51735, 
October 4, 1993), provides for making 
determinations whether a regulatory 
action is “‘significant’’ and therefore 
subject to OMB review and to the 
requirements of the Executive Order. 
The Order defines a “‘significant 
regulatory action” as one that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
, communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

We have considered the impact of this 
rulemaking action under Executive 
Order 12866 and the Department of 
Transportation’s regulatory policies and 
procedures. This rulemaking document 
was not reviewed by the Office of 


Management and Budget under E.O. 
12866, “Regulatory Planning and 
Review.” The rulemaking action is also 
not considered significant under the 
Department’s Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). 

For the following reasons, NHTSA 
concludes that this final rule will not 
have any quantifiable cost effect. The 
rulemaking action has no impact on the 
total amount of grant funds distributed 
and thus no impact on the national 
economy. All grant funds provided 
under Section 410 will be distributed 
each fiscal year among qualifying States 
(regardless of the number of States that 
qualify), using a statutorily-specified 
formula. The final rule does not alter 
this approach. 

-The rulemaking action also does not 
affect amounts over the significance 
threshold of $100 million each year. The 
final rule sets forth application 
procedures and showings to be made to 
be eligible for a grant. Under the statute, 
low fatality rate States will receive 
grants by direct operation of the statute 
without the need to formally submit a 
grant application. The agency estimates 
that these grants to low fatality rate 
States will account for more than 35 
percent of the Section 410 funding 
provided annually under SAFETEA-LU. 
The funds to be distributed under the 
application procedures provided for in 
the final rule will therefore be well 
below the annual threshold of $100 
million. 

Because the economic effects of this 
final rule are so minimal, no further 
regulatory evaluation is necessary. 


B. Regulatory Flexibility Act 


Pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq., as amended by 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996), whenever an agency is required 
to publish a notice of rulemaking for 
any proposed or final rule, it must 
prepare and make available for public 
comment a regulatory flexibility 
analysis that describes the effect of the 
rule on small entities (i.e., small 
businesses, small organizations, and 
small governmental jurisdictions). The 
Small Business Administration’s 
regulations at 13 CFR Part 121 define a 
small business, in part, as a business 
entity ‘which operates primarily within 
the United States.” (13 CFR 121.105(a)). 
No regulatory flexibility analysis is 
required if the head of an agency 
certifies the rulemaking action will not 
have a significant economic impact on 
a substantial number of small entities. 
SBREFA amended the Regulatory 
Flexibility Act to require Federal 


agencies to provide a statement of the 
factual basis for certifying that an action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

NHTSA has considered the effects of 
this proposal under the Regulatory 
Flexibility Act. States are the recipients 
of funds awarded under the Section 410 
program and they are not considered to 
be small entities under the Regulatory 
Flexibility Act. Therefore, I certify that 
this rulemaking action will not have a 
significant economic impact on a 
substantial number of small entities. 


C. Executive Order 13132 (Federalism) — 


Executive Order 13132, “Federalism” 
(64 FR 43255, August 10, 1999), requires 
NHTSA to develop an accountable 
process to ensure “meaningful and 
timely input by State and local officials 
in the development of regulatory 
policies that have federalism 
implications.” “Policies that have 
federalism implications” are defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” Under 
Executive Order 13132, the agency may 
not issue a regulation with Federalism 
implications that imposes substantial 
direct compliance costs and that is not 
required by statute unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by State and local . 
governments or the agency consults 
with State and local governments in the 
process of developing the proposed 
regulation. The agency also may not 
issue a regulation with Federalism 
implications that preempts a State law 
without consulting with State and local 
officials. 

The agency has analyzed this 
rulemaking action in accordance with 
the principles and criteria set forth in 
Executive Order 13132 and has 
determined that the final rule does not 
have sufficient Federalism implications 
to warrant consultation with State and 
local officials or the preparation of a 
Federalism summary impact statement. 
Moreover, the final rule will not 
preempt any State law or regulation or 
affect the ability of States to discharge 
traditional State government functions. 


D. Executive Order 12988 (Civil Justice 
Reform) 

This final rule does not have any _ 
preemptive or retroactive effect. This 
action meets applicable standards in 
sections 3(a) and 3(b)(2) of Executive 
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Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate ambiguity 
and reduce burden. 

E. Paperwork Reduction Act 


There are reporting requirements 
contained in the final rule that are 
considered to be information collection 
requirements, as that term is defined by 
the Office of Management and Budget 
(OMB) in 5 CFR Part 1320. Accordingly, 
these requirements have been submitted 
previously to and approved by OMB, 
pursuant to the Paperwork Reduction — 
Act (44 U.S.C. 3501, et seq.) These 
requirements have been approved under 
OMB No. 2127-0501 through June 30, 
2006. Although SAFETEA-LU revises 
the structure of the grant program under 
Section 410, the revision does not result 
in an increase in the amount of 
information States must provide to 
demonstrate compliance with the 
criteria. 


F. Unfunded Mandates Reform Act 


Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
requires federal agencies to prepare a 

_ written assessment of the costs, benefits, 
and other effects of proposed or final 
rules that include a Federal mandate 
likely to result in the expenditure by 
State, local, or tribal governments, in the 
aggregate, or by the private sector, of 
more than $100 million annually 
(adjusted for inflation with a base year 
of 1995 (about $118 million in 2004 
dollars)). This rulemaking action does 
not meet the definition of a Federal 
mandate, because the resulting annual 
State expenditures will not exceed the 
$100 million threshold. The program is 
voluntary and States that choose to 
apply and qualify will receive grant 
funds. 


G. National Environmental Policy Act 


NHTSA has reviewed this rulemaking 
action for the purposes of the National 
Environmental Policy Act (42 U.S.C. 
4321, et seq.) and has determined that 
it will not have a significant impact on 
the quality of the human environment. 


H. Executive Order 13175 (Consultation 
and Coordination With Indian Tribes) 


The agency has analyzed this 
rulemaking action under Executive 
Order 13175, and has determined that 
the final rule will not have a substantial 
direct effect on one or more Indian 
tribes, will not impose substantial direct 
compliance costs on Indian tribal 
governments, and will not preempt 
tribal law. Therefore, a tribal summary 
impact statement is not required. 


I. Plain Language 
Executive Order 12866 requires each 

agency to write all rules in plain. 

language. Application of the principles 

of plain language includes consideration 

of the following questions: 

—Have we organized the material to suit 
the public’s needs? 

—Are the requirements in the rule 
clearly stated? 

—Does the rule contain technical 
language or jargon that is not clear? 

—Would a different format (grouping 
and order of sections, use of headings, 
paragraphing) make the rule easier to 
understand? 

—Could we improve clarity by adding 
tables, lists, or diagrams? 

—What else could we do to make this 
rulemaking easier to understand? 


If you have any comments about the 
Plain Language implications of this final 
rule, please address them to the person 
listed under the FOR FURTHER 
INFORMATION CONTACT heading. 


J. Regulatory Identifier Number (RIN) 


The Department of Transportation 
assigns a regulation identifier number 
(RIN) to each regulatory action listed in 
the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. You may use the RIN contained in 
the heading at the beginning of this 
document to find this action in the 
Unified Agenda. 


K. Privacy Act 


Please note that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual. 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477— 
78), or you may visit http://dms.dot.gov. 


List of Subjects in 23 CFR Part 1313 


Alcohol abuse, Drug abuse, Grant 
programs—transportation, Highway 
safety, Reporting and recordkeeping 
requirements. 


# In consideration of the foregoing, the 


’ agency amends title 23 of CFR part 1313 


as follows: 


PART 1313—INCENTIVE GRANT 
CRITERIA FOR ALCOHOL-IMPAIRED 
DRIVING PREVENTION PROGRAMS 


@ 1. The citation of authority for part 
1313 continues to read as follows: 


Authority: 23 U.S.C. 410; delegation of 
authority at 49 CFR 1.50. 
@ 2. Section 1313.3 is amended by 
removing paragraphs (c) and (g), 
redesignating paragraphs (d) through (f) 
as paragraphs (c) through (e) and adding 
new paragraphs (f) and (g) to read as 
follows: 


§ 1313.3 Definitions. 
* * * * * 

(f) Other associated costs permitted by 
statute means labor costs, management 
costs, and equipment procurement costs 
for the high visibility enforcement 
campaigns under § 1313.6(a); the costs 
of training law enforcement personnel 
and procuring technology and 
equipment, including video equipment 
and passive alcohol sensors, to counter 
directly impaired operation of motor 
vehicles; the costs of public awareness, 
advertising, and educational campaigns 
that publicize use of sobriety check 
points or increased law enforcement 
efforts to counter impaired operation of 
motor vehicles or that target impaired 
operation of motor vehicles by persons 


~ under 34 years of age; the costs of the 


development and implementation of a 
State impaired operator information 
system; and the costs of operating 
programs that result in vehicle forfeiture 
or impoundment or license plate 
impoundment. 

3) State means any one of the fifty 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, Guam, 
American Samoa, and the 
Commonwealth of the Northern Mariana 
Islands. 

@ 3. Sections 1313.4 through 1313.8 are 
revised to read as follows: 


§ 1313.4 General requirements. 

(a) Qualification requirements. To 
qualify for a grant under 23 U.S.C. 410, 
a State must, for each fiscal year it seeks 
to qualify: 

(1) Meet the requirements of § 1313.5 
or § 1313.7 concerning alcohol-related 
fatalities, as determined by the agency, 
and submit written certifications signed 
by the Governor’s Representative for 
Highway Safety that it will— 

i) Use the funds awarded under 23 
U.S.C. 410 only for the implementation 
and enforcement of alcohol-impaired 
driving prevention programs in § 1313.6 
and other associated costs permitted by 
statute; 

(ii) Administer the funds in 
accordance with 49 CFR part 18 and 
OMB Circular A-87; and 

(iii) Maintain its aggregate 
expenditures from all other sources for 
its alcohol-impaired driving preventign 
programs at or above the average level 
of such expenditures in fiscal years 
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2004 And 2005 State, or 
fiscal year 2004 and 2005 can be use d); 
or 

(2) By August 1, submit an 
application to the appropriate NHTSA 
Regional Office identifying the criteria 
that it meets under § 1313.6 and 
including the certifications in paragraph 
(a)(1)(i) through (a)(1)(iii) of this section 
and the additional certification that it 
has an alcohol-impaired driving 
prevention program that meets the 
requirements of 23 U.S.C. 410 and 23 
CFR part 1313. 

(b) Post-approval requirements. (1) 
Within 30 days after notification of 
award, in no event later than September 
12 of each year, a State must submit 
electronically to the agency a Program 
Cost Summary (HS Form 217) obligating 
pie funds to the Section 410 program; 


Until all Section 410 grant 
are expended, the State must document 
how it intends to use the funds in the 
Highway Safety Plan it submits 
pursuant to 23 U.S.C. 402 (or in an 
amendment to that plan) and detail the 
program activities accomplished in the 
Annual Report it submits for its 
highway safety program pursuant to 23 
- CFR 1200.33. 

(c) Funding requirements and 
limitations. A State may receive grants, 
beginning in FY 2006, in accordance 
with the apportionment formula under 
23 U.S.C. 402 and subject to the 
following limitations: 

(1) The amount available for grants 
under § 1313.5 or § 1313.6 shall be 
determined based on the total number of 
eligible States for these grants and after 
deduction of the amount necessary to 
fund grants under § 1313.7. 

(2) The amount available for grants 
under § 1313.7 shall not exceed 15 
percent of the total amount made 
available to States under 23 U.S.C. 410 
for the fiscal year, with no State 
receiving more than 30 percent of this 
amount. 

(3) In the first or second fiscal years 
a State receives a grant under this part, 
it shall be reimbursed for up to 75 
percent of the cost of its alcohol- 
impaired driving prevention program 
adopted pursuant to 23 U.S.C. 410. 

(4) In the third and fourth fiscal years 
a State receives a grant under this part, 
it shall be reimbursed for up to 50 
percent of the cost of its alcohol- 
impaired driving prevention program 
adopted pursuant to 23 U.S.C. 410. 


§1313.5 Requirements for a low fatality 
rate state. 

To qualify for a grant as a low fatality 
rate State, the State shall have an 
alcohol related fatality rate of 0.5 or less 


100,000,000 vehicle miles ttavéled: 
(VMT) as of the date of the grant,'as« | 
determined by NHTSA using the most 
recently available final FARS data. The 
agency plans to make this information 
available to States by June 1 of each 
fiscal year. 


§ 1313.6 Requirements for a programmatic 
state. 

To qualify for a grant as a 
programmatic State, a State must adopt 
and demonstrate compliance with at 
least three of the following criteria in FY 
2006, at least four of the following 
criteria in FY 2007, and at least five of 
the following criteria in FY 2008 and FY 
2009: 

(a) High Visibility Enforcement 
Campaign—(1) Criterion. A high 
visibility impaired driving law 
enforcement program that includes: 

(i) State participation in the annual 
National impaired driving law 
enforcement campaign organized by 
NHTSA; 

(ii) Additional high visibility law 
enforcement campaigns within the State 
conducted on a quarterly basis at high- 
risk times throughout the year; and 

(iii) Use of sobriety checkpoints and/ 
or saturation patrols at high-risk 
locations throughout the State, 
conducted in a highly visible manner 
and supported by publicity. 

(2) Definitions. (i) Sobriety checkpoint 
means a law enforcement activity 
during which law enforcement officials 
stop motor vehicles on a non- 
discriminatory, lawful basis for the 
purpose of determining whether or not 
the operators of such motor vehicles are 
driving while impaired by alcohol and 
or other drugs. 

(ii) Saturation patrol means a law 
enforcement activity during which 
enhanced levels of law enforcement are 
conducted in a concentrated geographic 
area (or areas) for the purpose of 
detecting drivers operating motor 
vehicles while impaired by alcohol and/ 
or other drugs. 

(iii) Law enforcement agency means 
an agency identified by the State and 
included in an enforcement plan for 
purposes of meeting coverage and other 
requirements listed in § 1313.6(a)(3)(i)— 
(ii). 

(3) Demonstrating compliance. (i) To 
demonstrate compliance in the first 
fiscal year under this criterion, the State 
shall submit a comprehensive plan for 
conducting a high visibility impaired 
driving law enforcement program under 
which: 

(A) State Police and local law 
enforcement agencies collectively 


_ serving at least 50 percent of the State’s 


population or serving geographic 


subdivisions that ’accbunt for at least 50°’ 
percent of the State’s alcohol-related 
fatalities will participate in the State’s 
high visibility impaired driving law 
enforcement program; 

(B) Each participating law 
enforcement agency will conduct 
checkpoints and/or saturation patrols on 
at least four nights during the annual 
National impaired driving campaign 
organized by NHTSA and will conduct 
checkpoints and/or saturation patrols on 
at least four occasions throughout the 
remainder of the year; 

(C) The State will coordinate law 
enforcement activities throughout the 
State to maximize the frequency and 
visibility of law enforcement activities 
at high-risk locations Statewide; and 

(D) Paid and/or earned media will 
publicize law enforcement activities 
before, during and after they take place, 
both during the National campaign and 
on a sustained basis at high risk times 
throughout the year. 

(ii) To demonstrate compliance in 
subsequent fiscal years, the State shall 
submit information documenting that 
the prior year’s plan was effectively 
implemented and an updated plan for 
conducting a current high visibility 
impaired driving law enforcement 
program containing the elements 
specified in § 1313.6(a)(3)(i) and . 
(a)(3)(iii), except that the level of law 
enforcement agency participation must 
reach at least 55 percent of the State’s 
population or cover geographic 
subdivisions that account for at least 55 
percent of the State’s alcohol-related 
fatalities in the second year the State 
receives a grant based on this criterion, _ 
60 percent of either of these two 
measures in the third year and 65 
percent of either of these two measures 
in the fourth year. 

(iii) For the purposes of paragraph (a) 
of this section, a comprehensive plan 
shall include: 

(A) Guidelines, policies or procedures 
governing the Statewide enforcement 
program; 

(B) Approximate dates and locations 
of planned law enforcement activities; 

(C) A list of law enforcement agencies 
expected to participate; and 

(D) A paid media buy plan, if the 
State buys media, and a description of 
anticipated earned media activities 
before, during and after planned 
enforcement efforts; 

(b) Prosecution and Adjudication 
Outreach Program—(1) Criterion. A 
prosecution and adjudication program 
that provides for either: 

(i) A statewide outreach effort that 
reduces the use of diversion programs 
through education of prosecutors and 


= 
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court professionals and includes the _,,;; 
following topics— 

(A) State impaired driving statutes 
and applicable case law; 

(B) Searches, seizures and arrests; 

(C) Admissibility of evidence; 

(D) Biochemical and physiological 
information; and 

(E) Sentencing of impaired drivers; or 

(ii) A statewide outreach effort that 
provides information to prosecutors and 
court professionals on innovative 
approaches to the prosecution and 
adjudication of impaired driving cases 
and includes the following topics— 

(A) Alcohol assessments and 
treatment; 

(B) Vehicle sanctioning; 

(C) Electronic monitoring and home 
detention; and 

(D) DWI courts; or 

(iii) A Statewide tracking system that 
monitors the adjudication of impaired 
driving cases that— 

(A) Covers a majority of the judicial 
jurisdictions in the State; and 

(B) Collects data on original criminal 
and traffic-related charge(s) against a 
defendant, the final charge(s) brought by 
a prosecutor, and the disposition of the 
charge(s) or sentence provided. 

(2) Definitions. (i) Diversion Program 
means a program under which an 
offender is allowed to obtain a reduction 
or dismissal of an impaired driving 
charge or removal of an impaired 
driving offense from a driving record 
based on participation in an educational 
course, community service activity, or 
treatment program. 

(ii) Traffic Safety Resource Prosecutor 
means an individual or entity used by 
the State on a full-time basis to provide 
support in the form of education and 
outreach programs and technical 
assistance to enhance the capability of 
prosecutors to effectively prosecute 
across-the-State traffic safety violations. 

(iii) State Judicial Educator means an 
individual or entity used by the State on 
a full-time basis to enhance the 
performance of a State’s judicial system 
by providing education and outreach 
programs and technical assistance to 
continuously improve personal and 
professional competence of all persons 
performing judicial branch functions. 

(3) Demonstrating compliance. (i) To 
demonstrate compliance in the first 
fiscal year under this criterion, the State 
shall submit: 

(A) A course syllabus for a Statewide 
outreach and education program and a 
certification that its program is provided 
on an annual basis (a minimum of once 
a year and a minimum of eight hours of 
training) and covers the required topics 
in either § 1313.6(b)(1)(i) or (b)(1)(ii); or 

(B) Information indicating its use of a 
State sanctioned Traffic Safety Resource 
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Prosecutor and State Judigial Educator 
and a list of impaired-driving-related ...,. 
educational programs offered by each 
position; or 

(C) The names and locations of the 
judicial jurisdictions covered by a 
Statewide tracking system and the type 
of information collected. 

(ii) To demonstrate Compliance in a 
subsequent fiscal year for an outreach 
and education program, the State must 
certify that the outreach and education 
program continues to be conducted on 
an annual basis and covers the required 
topics in either § 1313.6(b)(1)(i) or 
(b)(1)(ii) and provide a new course 
syllabus if the program has been altered 
from the previous year. 

(iii) To demonstrate compliance in a 
subsequent fiscal year for use of a 
Traffic Safety Resource Prosecutor and 
State Judicial Educator, the State must 
certify the continued existence of these 
positions and provide updated 
information if there has been a change 
in the status of these positions or the list 
of impaired-driving-related educational 
programs offered. ; 

(iv) To demonstrate compliance in a 
subsequent fiscal year for use of a 
Statewide tracking system that monitors 
the adjudication of impaired driving 
cases, the State must provide an 
updated list of the courts involved and 
updated data collection information if 
there has been a change from the 
previous year. 

(c) BAC Testing Program—(1) 
Criterion. An effective system for 
increasing the percentage of BAC testing 
among drivers involved in fatal motor 
vehicle crashes, subject to § 1313.6(c)(3), 
under which: 

(i) The State submits a plan 
identifying approaches that will be 
taken during the fiscal year to achieve 
a BAC testing increase specified under 
§ 1313.6(c)(1)(iii); 

(ii) The State’s law provides for 
mandatory BAC testing for drivers 
involved in fatal motor vehicle crashes 
and the State submits a plan in 
accordance with § 1313.6(c)(1)(i); or 

(iii) The State’s percentage of BAC 
testing among drivers involved in fatal 
motor vehicle crashes is greater than the 

‘previous year by at least 1 percentage 
point (1.0, as rounded to the first 
decimal place), as determined by the 
agency. The most recently available 
final FARS data as of the date of the 
grant will be used to determine a State’s 
BAC testing rate. 

(2) Definition. Drivers involved in 
fatal motor vehicle crashes includes 
both drivers who are fatally injured in 
motor vehicle crashes and drivers who 
survive a motor vehicle crash in which 
someone else is killed. 


(3) Demonstrating: compliance, 
Subject to the additional requirements 
of § 1313.6(c)(4), to demonstrate 
compliance under this criterion, that 
State shall: 

(i) In FY 2006 and FY 2007, submit a 
plan, as required in § 1313.6(c)(1)(i), 
that describes approaches that are to be 
implemented during the fiscal year that 
will result in an increase in the State’s 
BAC testing rate. The plan must include 
information on how each approach will 
be implemented and the expected 
outcome from implementation, and the 
plan must be updated each subsequent 
year it is submitted; 

(ii) In FY 2008 and FY 2009, submit 
a plan, as required in § 1313.6(c)(1)(i), - 
that describes approaches that are to be 
implemented during the fiscal year that 
will result in an increase in the State’s 
BAC testing rate and submit a copy of 
its law as described in § 1313.6(c)(1)(ii). 
The plan must include information on 
how each approach will be : 
implemented and the expected outcome 
from implementation, and the plan must 
be updated each subsequent year it is 
submitted; or 

(iii) In any fiscal year, submit a 
statement that it intends to apply on the 
basis of an increase from the previous 
year in the percentage of BAC testing 
among drivers involved in fatal motor 
vehicle crashes in the State, in 
accordance with § 1313.6(c)(1)(iii) (the 
agency will determine compliance with 
this requirement). 

(4) Implementation of plan. A State 
electing to demonstrate compliance 
under § 1313.6(c)(3)(i) or (c)(3)(ii) shall, 
in every fiscal year except the first fiscal 
year it seeks to comply, submit 
information demonstrating that the prior 
year’s plan was effectively 
implemented. 

d) High Risk Drivers Program—(1) 
Criterion. A law that establishes stronger 
sanctions or additional penalties for 
individuals convicted of operating a 
motor vehicle with a high BAC that 
requires: 

i) In the case of an individual who, 
in any five-year period beginning after 
June 9, 1998, is convicted of operating - 
a motor vehicle with a BAC of 0.15 or 
more— 

(A) A suspension of all driving 
privileges for a period of not less than 
one year, or not less than 45 days 
followed immediately by a period of not 
less than 320 days of a restricted, 
provisional or conditional license, if 
such license restricts the individual to 
operating only vehicles equipped with 
an ignition interlock. A restricted, 
provisional or conditional license may 
be issued only to permit the offender to 

operate a motor vehicle to and from 
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employment, school, an alcohol 
treatment program or an interlock 
service facility; and - 

(B) A mandatory assessment by a 
certified substance abuse official, with 
possible referral to counseling if 
determined appropriate.. 

(2) Demonstrating Compliance. (i) To 
demonstrate compliance in the first 
fiscal year under this criterion, the State 

~ shall submit a copy of the law that 
provides for each element of this 
criterion. 

(ii) To demonstrate compliance in’ 
subsequent fiscal years, a State shall 
submit a copy of any changes to the 
State’s law or, if there have been no 
changes, the State shall submit a 
statement certifying that there have been 
no changes in the State’s law. 

(e) Alcohol Rehabilitation or DWI 
Court Program—(1) Criterion. A 
treatment program for repeat or high- 
risk offenders in a State that provides 
for either: 

(i) An effective inpatient and 
outpatient alcohol rehabilitation system 
for repeat offenders, under which— 

(A) A State enacts and enforces a law 
that provides for mandatory assessment 
of a repeat offender by a certified 
substance abuse official and requires 
referral to appropriate treatment as 
determined by the assessment; and 

(B) A State monitors the treatment 
progress of repeat offenders through a 
Statewide tracking system; or 

(ii) A DWI Court program, under 
which a State refers impaired driving 
cases involving high-risk offenders to a 
State-sanctioned DWI Court for 
adjudication. 

(2) Definitions. (i) DWI Court means a 
court that specializes in driving while 
impaired cases, or a combination of 
drug-related and driving while impaired 
cases, and abides by the Ten Guiding 
Principles of DWI Courts in effect on the 
date of the grant, as established by the 
National Association of Drug Court 
Professionals. 

(ii) High-risk offender means a person 
who meets the definition of a repeat 
offender or has been convicted of 
driving while intoxicated or driving 
under the influence with a BAC level of 
0.15 or greater. 

(iii) Repeat offender means a person 
who has been convicted of driving 
while intoxicated or driving under the 
influence of alcohol more than once in 
any five-year period. 

(3) Demonstrating Compliance. (i) To 
demonstrate compliance in the first 

_ fiscal year under this criterion, the State 
shall submit: 

(A) A copy of its law that provides for 
mandatory assessment and referral to 
treatment and a copy of its tracking 


system for monitoring the treatment of 
repeat offenders; or P 

B) A certification that at least one 
State-sanctioned DWI court is operating 
in the State, which includes the name 
and location of the court. 

(ii) To demonstrate compliance in 
subsequent fiscal years, the State shall 
submit: 

(A) Information concerning any 


- changes to the alcohol rehabilitation 


program that was previously approved 
by the agency, or if there have been no 
changes, a statement certifying that 
there have been no changes to the 
materials previously submitted; or 

(B) A certification, in the second year, 
that at least two State-sanctioned DWI 
courts are operating in the State, in the 
third year, that at least three State- 
sanctioned DWI courts are operating in 
the State, and in the fourth year, that at 
least four State-sanctioned DWI courts 
are operating in the State, with each 
certification including the names and 
locations of all of the courts; or a 
certification, in any year, that at least 
four State-sanctioned DWI courts are 
operating in the State, which includes 
the names and locations of all of the 
courts. 

(f) Underage Drinking Prevention 
Program—(1) Criterion. An effective 
underage drinking prevention program 
designed to prevent persons under the 
age of 21 from obtaining alcoholic 
beverages and to prevent persons of any 
age from making alcoholic beverages 
available to persons under the age of 21, 
that provides for: 

(i) The issuance of a tamper resistant 
driver’s license to persons under age 21 
that is easily distinguishable in 
appearance from a driver’s license 
issued to persons 21 years of age and 
older; 

(ii) A program, conducted by a 
nonprofit or public organization that 
provides training to alcoholic beverage 
retailers and servers concerning the 
clinical effects of alcohol, methods of 
preventing second-party sales of 
alcohol, recognizing signs of 
intoxication, methods to prevent 
underage drinking, and relevant laws 
that apply to retailers and servers and 
that provides procedures to ensure 
program attendance by appropriate 
personnel of alcoholic beverage retailers 


‘and servers; 


(iii) A law that creates a blood alcohol 


-content limit of no greater than 0.02 


percent for drivers under age 21; 

(iv) A plan that focuses on underage _ 
drivers’ access to alcohol by those under 
age 21 and the enforcement of 
applicable State law; and 

v) A strategy for communication to 
support enforcement designed to reach 


those under age 21 and their parents or 
other adults and that includes a media 
campaign. 

(2) Definition. Tamper resistant 
driver’s license means a driver’s license 
that has one or more of the security 
features listed in the Appendix. 

(3) Demonstrating Compliance. (i) To 
demonstrate compliance in the first 
fiscal year under this criterion, the State 
shall submit sample drivers’ licenses 
issued to persons both under and over 
21 years of age that demonstrate the 
distinctive appearance of licenses for 
drivers under age 21 and the tamper 
resistance of these licenses. States shall 
also submit a plan describing a program 
for educating point-of-sale personnel 
that covers each element of 
§ 1313.6(f)(1)(ii). States shall submit a 
copy of their zero tolerance law that 
complies with 23 U.S.C. 161. In 
addition, States shall submit a plan that 
provides for an enforcement program 
and communications strategy meeting 
§ 1313.6(f)(1)(iv) and (v). 

(ii) To demonstrate compliance in 
subsequent fiscal years, States need only 
submit information documenting any 
changes to the State’s driver’s licenses 
or underage driving prevention 
program, or a certification stating there 
have been no changes since the State’s 
previous year submission. 

(g) Administrative License Suspension 
or Revocation System—(1) Criterion. An 
administrative driver’s license 
suspension or revocation system for 
individuals who operate motor vehicles 
while under the influence of alcohol 
that requires that: 

(i) In the case of an individual who, 
in any five-year period beginning after 
June 9, 1998, is determined on the basis 
of a chemical test to have been operating 
a motor vehicle while under the 
influence of alcohol or is determined to 
have refused to submit to such a test as 
proposed by a law enforcement officer, 
the State entity responsible for 
administering driver’s licenses, upon 
receipt of the report of the law 
enforcement officer, shall— 

- (A) Fora first offender, suspend all 
driving privileges for a period of not less 
than 90 days, or not less than 15 days 
followed immediately by a period of not 
less than 75 days of a restricted, 
provisional or conditional license, if 
such license restricts the offender to 
operating only vehicles equipped with 
an ignition interlock. A restricted, 
provisional or conditional license may 
be issued only to permit the offender to 
operate a motor vehicle to and from 
employment, school, an alcohol 
treatment program or an interlock 
service facility; and 
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(B) For a repeat offender, suspend or 
revoke all driving privileges for a period 
of not less than one year, or not less 
than 45 days followed immediately by 

a period of not less than 320 days of a 
restricted, provisional or conditional 
license, if such license restricts the - 
offender to operating only vehicles 
equipped with an ignition interlock. A 
restricted, provisional or conditional 
license may be issued only to permit the 
offender to operate a motor vehicle to 
and from employment, school, an 
alcohol treatment program or an 
interlock service facility; and 

(ii) The suspension or revocation shall 
take effect not later than 30 days after 
the day on which the individual refused 
to submit to a chemical test or received 
notice of having been determined to be 
operating a motor vehicle while under 
the influence of alcohol, in accordance 
with the procedures of the State. 

(2) Definitions. (i) First offender 
means an individual who a law 
enforcement officer has probable cause 
under State law to believe has 
committed an alcohol-related traffic 
offense, and who is determined on the 
basis of a chemical test to have been 
operating a motor vehicle while under 
the influence of alcohol or who refused 
to submit to such a test, once in any 


five-year period beginning after June 9, 
1998 


(ii) Repeat offender means an 
individual who a law enforcement 
officer has probable cause under State 
law to believe has committed an 
alcohol-related traffic offense, and who 
is determined on the basis of a chemical 
test to have been operating a motor 
vehicle while under the influence of 
alcohol or who refused to submit to 
such a test, more than once in any five- 
year period beginning after June 9, 1998. 

(3) Demonstrating compliance for Law 
States. (i) To demonstrate compliance in 
the first fiscal year under this criterion, 
a Law State shall submit a copy of the 
law, regulation or binding policy 
directive implementing or interpreting 
the law or regulation that provides for 
each element of this criterion. - 

(ii) To demonstrate. compliance in 
subsequent fiscal years, a Law State 
shall submit a copy of any changes to 
the State’s law, regulation or binding 
policy directive or, if there have been no 
changes, a statement certifying that 
there have been no changes to the 
State’s laws, regulations or binding 
policy directives. 

(iii) For purposes of paragraph (g) of 
this section, Law State means a State 
that has a law, regulation or binding 
policy directive implementing or 
interpreting an existing law or 


regulation that provides for each 
element of this criterion. 


(4) Demonstrating compliance for 


Data States. (i) To demonstrate 
compliance in the first fiscal year under 
this criterion, a Data State shall submit 
a copy of the law, regulation or binding 
policy directive implementing or 
interpreting the law or regulation that 
provides for an administrative license 
suspension or revocation system, and 
data showing that the State substantially 
complies with each element of this 
criterion not specifically provided for in 
the State’s law, regulation or binding 


policy directive. 

(ii) To demonstrate compliance in 
subsequent fiscal -years, a Data State 
shall submit, in addition to the 
information identified in 
§ 1313.6(g)(3)(ii), data showing that the 
State substantially complies with each 
element of this criterion not specifically 
provided for in the State’s law, 

lation or binding policy directive. 
The State can the 
necessary data based on a representative 
sample, on the average number of days 
it took to suspend or revoke a driver’s 
license and on the average lengths of 
suspension or revocation periods, 
except that data on the average lengths 
of suspension or revocation periods 
must not include license suspension 
periods that exceed the terms actually 
prescribed by the State, and must reflect 
terms only to the extent that they are 
actually completed. 
__ (iv) For purposes of paragraph (g) of 
this section, Data State means a State 
that has a law, regulation or binding 
policy directive implementing or 
interpreting an existing law or 
regulation that provides for an 
administrative license suspension or 
revocation system, but the State’s laws, 
regulations or binding policy directives 
do not specifically provide for each 
element of this criterion. 

(h) Self-Sustaining Impaired Driving 
Prevention Program—(1) Criterion. A 
self-sustaining impaired driving 
prevention program under which a 
significant portion of the fines or 
surcharges collected from individuals 
who are fined for operating a motor 
vehicle while under the influence of 
alcohol are returned to communities for 
use in a comprehensive impaired 
driving prevention program. 

(2) Definitions. (A comprehensive 
drunk driving prevention program 
means a program that includes, at a 

minimum, the following components: 

(A) Regularly conducted, peak-hour 
traffic enforcement efforts directed at 
impaired driving; 

) Prosecution, adjudication and 
sanctioning resources that are adequate 


to handle increased levels of arrests for 
operating a motor vehicle while under 
the influence of alcohol; 

(C) Programs directed at prevention 
other than enforcement and 
adjudication activities, such as school, 
worksite or community education; 


' server training; or treatment programs; 


(D) A public information program 
designed to make the public aware of 
the problem of impaired driving through 
paid and earned media and of the 
State’s efforts to address it. 

(ii) Fines or surcharges collected 
means fines, penalties, fees or 
additional assessments collected. 

(iii) Significant portion means at least 
90 percent of the fines or surcharges 
collected. 

(3) Demonstrating compliance. (i) To 
demonstrate compliance in the first 
fiscal year under this criterion, a State 
shall submit: 

(A) A copy of the law, regulation or 
binding policy directive implementing 
or interpreting the law or regulation that 
provides— 

(1) For fines or surcharges to be 
imposed on individuals apprehended 
for operating a motor vehicle while 
under the influence of alcohol; and 

(2) For such fines or surcharges 
collected to be returned to commuhities 
with comprehensive drunk driving 
prevention pro s; and 

(B) Statewide data (or a representative 
sample) showing— 

(1) The aggregate amount of fines or 
surcharges collected; 

(2) The aggregate amount of revenues 
returned to communities with 
Comprehensive drunk driving 
prevention programs under the State’s 
self-sustaining system; and 

(3) The aggregate cost of the State’s 
comprehensive drunk driving 
prevention programs. . 

(ii) To demonstrate compliance in 
subsequent fiscal years, the State shall 
submit, in addition to the data 
identified in paragraph (h)(3)(i)(B) of 
this section, a copy of any changes to 
the State’s law, regulation or binding 
policy directive or, if there have been no 
changes, a statement certifying that 
there have been no changes in the 
State’s laws, regulations or binding 
policy directives. 


§ 1313.7 Requirements for a high fatality 
rate state. 

To qualify for a grant as a high fatality 
rate State, the State shall be among the 
ten States that have the highest alcohol- 
related fatality rates, as determined by 
the agency using the most recently 
available final FARS data as of the date 
of the grant. The agency plans to make 
this information available to States by 
June 1 of each fiscal year. 
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(1) Demonstrating compliance. To 
demonstrate compliance in each fiscal 
year a State qualifies as a high fatality 
rate State, the State shall submit a plan 
for grant expenditures that is approved 
by the agency and that expends funds in 
accordancé with § 1313.4. The plan 
must allocate at least 50 percent of the 
funds to conduct a high visibility 
impaired driving enforcement campaign 
in accordance with § 1313.6(a) and 
include information that satisfies the 
planning requirements of 
§ 1313.6(a)(3)(iii). 


§ 1313.8 Award procedures. 


In each Federal fiscal year, grants will 
be made to eligible States that satisfy the 
requirements of § 1313.4(a), subject to 
the requirements of § 1313.4(b) and (c). 
The release of grant funds under this 
part shall be subject to the availability 
of funding for that fiscal year. 


m 4. Appendix to part 1313 is being 
republished to read as follows: 


Appendix to Part 1313—Tamper 
Resistant Driver’s License 


A tamper resistant driver’s license or 
permit is a driver’s license or permit that has 
one or more of the following security 
features: 

(1) Ghost image. 

(2) Ghost graphic. 

(3) Hologram. 

(4) Optical variable device. 

(5) Microline printing. 

(6) State seal or a signature which overlaps 
the individual’s photograph or information. 

(7) Security laminate. 

(8) Background containing color, pattern, 
line or design. 

(9) Rainbow printing. 

(10) Guilloche pattern or design. 

(11) Opacity mark. 

(12) Out of gamut colors (i.e., pastel print). 

(13) Optical variable ultra-high-resolution 
lines. 

(14) Block graphics. 

(15) Security fonts and graphics with 
known hidden flaws. 

(16) Card stock, layer with colors. 

(17) Micro-graphics. 

(18) Retroreflective security logos. 

(19} Machine readable technologies such as 
magnetic strips, a 1D bar code or a 2D bar 
code. 


Issued on: April 17, 2006. 
Jacqueline Glassman, 
Deputy Administrator. 
[FR Doc. 06-3781 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 

33 CFR Part 117 

[CGD05—06--040) 

RIN 1625—-AA-09 

Drawbridge Operation Regulations; 


Potomac River, Between Maryland and 
Virginia 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of temporary deviation 
from regulations. 


SUMMARY: The Commander, Fifth Coast 
Guard District, has approved a 
temporary deviation from the 
regulations governing the operation of 
the Woodrow Wilson Memorial (I-95) 
Bridge, mile 103.8, across the Potomac 
River between Alexandria, Virginia and 
Oxon Hill, Maryland. This deviation 
allows the drawbridge to remain closed- 
to-navigation from 8 p.m. on June 9, 
2006, until 5 a.m. on June 12, 2006; and 
from 8 p.m. on July 14, 2006, until 5 


-a.m. on July 17, 2006, to facilitate the 


Outer and Inner Loop shifts of vehicular 
traffic for the new Woodrow Wilson 
Bridge construction project. 

DATES: This deviation is effective from 

8 p.m. on June 9, 2006, until 5 a.m. on 
July 17, 2006. ; 

ADDRESSES: Materials referred to in this 
document are available for inspection or 
copying at Commander (dpb), Fifth 
Coast Guard District, Federal Building, 
1st Floor, 431 Crawford Street, 
Portsmouth, VA 23704-5004 between 8 
a.m. and 4 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (757) 398-6222. 
Commander (dpb), Fifth Coast Guard 
District maintains the public docket for 
this temporary deviation. 

FOR FURTHER INFORMATION CONTACT: 
Waverly W. Gregory, Jr., Bridge 


Administrator, Fifth Coast Guard 
District, at (757) 398-6222. 


SUPPLEMENTARY INFORMATION: The 
existing Woodrow Wilson Memorial (I-— 
95) Bridge has a vertical clearance in the 
closed position to vessel of 50 feet at 
mean high water and 52 feet at mean 
low water. 

Coordinators for the construction of 
the new Woodrow Wilson Bridge 
Project requested a temporary deviation 
from the current operating regulation for 
the existing Woodrow Wilson Memorial 
(I-95) Bridge set out in 33 CFR 
117.255(a). The coordinators requested 
the temporary deviation to close the 
existing drawbridge to navigation to 
accommodate the shifting of vehicular 
traffic on the Outer and Inner Loops of 
the Capital Beltway/I-95 North. The 
Outer and Inner Loops of the Capital 
Beltway/I-95 North will be reduced 
from three lanes to only one lane 
between the Route 1 Interchange and 
the Wilson Bridge. Project traffic 
engineers anticipate traffic impacts to 
peak on Saturday afternoon, with 10 to 
15 mile backups and delays of 60 to 90 
minutes. Maintaining the existing 
drawbridge in the closed-to-navigation 
position from 8 p.m. on Friday, June 9, 
2006, through 5 a.m. on Monday, June 
12, 2006 and from 8 p.m. on Friday, July 
14, 2006, through 5 a.m. on Monday, 
July 17, 2006, will help reduce the 


‘impact to vehicular traffic during these 


phases of new bridge construction. 

The Coast Guard has informed the 
known users of the waterway of the 
closure period for the bridge so that 
these vessels can arrange their transits 
to minimize any impact caused by the 
temporary deviation. 

In accordance with 33 CFR 117.35(c), 
this work will be performed with all due 
speed in order to return the bridge to 
normal operation.as soon as possible. 
This deviation from the operating 
regulations is authorized under 33 CFR 
117.35. 


Dated: April 13, 2006. 
Waverly W. Gregory, Jr., 
Chief, Bridge Administration Branch, Fifth 
Coast Guard District. 
[FR Doc. 06-3783 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-15-P 
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issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 25, 121, 129 


[Docket No. FAA-2005-21693; Notice No. 
05-11] 


RIN 2120-AI32 
Damage Tolerance Data for Repairs 
and Alterations 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This action would require 
holders of design approvals to make 
available to operators damage tolerance 
data for repairs and alterations to fatigue 
critical airplane structure. This proposal 
is needed to support operator 
compliance with the requirement to 
include damage tolerance inspections 
and procedures in their maintenance 
programs, and to enable operators to 

. take into account the possible adverse 

-effects of repairs and alterations on 
fatigue critical structure. The intended 
effect of this proposal is to ensure the 
continued airworthiness of fatigue 
critical airplane structure by requiring 
design approval holders to support 
operator compliance with specified 
damage tolerance requirements. 
DATES: Send your comments by July 20, 
2006. 


ADDRESSES: You may send comments 
[Identified by Docket Number FAA- 
2005-21693] using any of the following 
methods: 

¢ DOT Docket Web site: Go to Attp:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 


Room PL-401, Washington, DC 20590- 
0003. 

e Fax: 1-202-493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


For more information on the 
rulemaking process, see the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Privacy: We will post all comments 
we receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. For more 
information, see the Privacy Act 
discussion in the SUPPLEMENTARY 
INFORMATION section of this document. 

Docket: To read background 
documents or comments received, go to 
http://dms.dot.gov at any time or to 
Room PL-401 on the plaza level of the 
Nassif Building, 400 Seventh Street, 
SW., Washington, DC, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 


FOR FURTHER INFORMATION CONTACT: Greg . 


Schneider, ANM-115, Airframe and 
Cabin Safety, Federal Aviation 
Administration, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056, 
telephone: (425-227-2116); facsimile 
(425-227-1232), e-mail 
greg.schneider@faa.gov. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


The FAA invites interested persons to 
participate in this rulemaking by 
sending written comments, data, or 
views. We also invite comments about 
the economic, environmental, energy, or 
federalism impacts that might result 
from adopting the proposals in this 
document. The most helpful comments 
reference a specific portion of the 
proposal, explain the reason for any 
recommended change, and include 
supporting data. We ask that you send 
us two copies of written comments. 

We will file in the docket all 
comments we receive, as well as a 
report summarizing each substantive 
public contact with FAA personnel 
about this proposed rulemaking. The 
docket is available for public inspection 
before and after the comment closing 
date. If you wish to review the docket 
in person, go to the address in the 
ADDRESSES section of this preamble 
between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 
You may also review the docket using 
the Internet at the web address in the 
ADDRESSES section. 

Privacy Act: Using the search function 
of our docket web site, anyone can find 
and read the comments received into 
any of our dockets, including the name 
of the individual sending the comment 
(or signing the comment for an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477—78) or you may visit 
http://dms.dot.gov. 

Before acting on this proposal, we 
will consider all comments we receive 
by the closing date for comments. We 
will consider comments filed late if it is 
possible to do so without incurring 
expense or delay. We may change this 
proposal because of the comments we 
receive. 

If you want the FAA to acknowledge 
receipt of your comments on this 
proposal, include with your comments 
a pre-addressed, stamped postcard on 
which the docket number appears. We 
will stamp the date on the postcard and 
mail it to you. 


- Proprietary or Confidential Business 


Information 


Do not file in the docket information 
that you consider to be proprietary or 
confidential business information. Send 
or deliver this information directly to 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. You must mark the 
information that you consider 
proprietary or confidential. If you send 
the information on a disk or CD-ROM, 
mark the outside of the disk or CD-ROM 
and identify electronically within the 
disk or CD-ROM the specific 
information that is proprietary or 
confidential. 

Under 14 CFR 11.35(b), when we are 
aware of proprietary information filed 
with a comment, we do not place it in 
the docket. We hold it in a separate file 
to which the public does not have 
access, and place a note in the docket 
that we have received it. If we receive 
a request to examine or copy this 
information, we treat it as any other 
request under the Freedom of 
Information Act (5 U.S.C. 552). We 
process such a request under the DOT 
procedures found in 49 CFR part 7. 
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Availability of Rulemaking Documents — 


You can get an electronic copy using 
the Internet by: 

(1) Searching the Department of 
Transportation’s electronic Docket 
Management System (DMS) Web page 
(http://dms.dot.gov/search); 

(2) Visiting the FAA’s Regulations and 
Policies Web page at http:// 
www.faa.gov/regulations_policies/; or 

(3) Accessing the Government 
Printing Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html. 

You can also get a copy by sending a 
request to the Federal Aviation 
Administration, Office of Rulemaking, 
ARM-1, 800 Independence Avenue, 
SW., Washington, DC 20591, or by 
calling (202) 267-9680. Make sure to 
identify the docket number, notice 
number, or amendment number of this 
rulemaking. 


Authority for This Rulemaking 


The FAA’s authority to issue rules 
about aviation safety is found in Title 49 
of the United States Code. Subtitle I, 
Section 106 describes the authority of 
the FAA Administrator. Subtitle VI, 
Aviation Programs, describes in more 
detail the scope of the agency’s 
authority. 

This rulemaking is promulgated 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701, “General requirements.”’ Under 
that section, the FAA is charged with 
promoting safe flight of civil aircraft in 
air commerce by prescribing— 

e Minimum standards required in the 
interest of safety for the design and 
performance of aircraft; 

¢ Regulations and minimum 
‘standards i in the interest of safety for 
‘inspecting, servicing, and overhauling 
aircraft; and 

* Regulations for other practices, 
methods, and procedures the 
Administrator finds necessary for safety 
in air commerce. 

This regulation is within the scope of 
that authority because it requires DAHs 
to support compliance with damage 
tolerance requirements that are 
necessary for continued airworthiness of 
transport category airplanes. 
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I. Executive Summary 


Fatigue cracking has been a major 
aviation safety concern for many years. 
Unless detected and repaired, fatigue 
cracks can grow to the point of 
catastrophic failure. Since 1978 the FAA 
has required new types of airplanes to 
meet damage tolerance 1 (DT) 
requirements to ensure their continued 
airworthiness. Industry has also used 
this method successfully to develop 
inspection programs for older airplanes. 
Since the 1980s, the FAA has mandated 
that operators of most large transport 
airplanes carry out these programs. 

While these programs have been 
effective, industry has not carried out 
DT methods comprehensively. In 
particular, while these programs apply 
to the airplane ‘“‘baseline’”’ structure (the 
airplane structure as originally 
manufactured), they often do not apply 
to repairs and alterations. This is 
important because airplanes are subject 
to many repairs and alterations 
throughout their operational lives. If 
fatigue cracking occurs in a repaired or 


1 Damage tolerance (DT) is a method used to 
evaluate the crack growth and residual strength 
characteristics of structure. Based on the results, 
inspections or other procedures are established as 
necessary to prevent catastrophic failures due to 
fatigue. Most commonly, the maintenance actions 
developed are directed for 
cracking.’; : 


altered area, the results can be just as 
catastrophic as if it occurs in the 
baseline structure. 

The FAA adopted the Aging Airplane 
Safety final rule (AASFR) 2 in early 
2005, which, among other things, - 
requires airline operators of certain large 
transport category airplanes ? to 
implement DT based inspection 
programs for airplane structure; that is, 
structure susceptible to fatigue cracking 
that could contribute to a catastrophic 
failure. In this proposal, we refer to this 
structure as “‘fatigue critical structure.” 
Most importantly for this rulemaking, 
the AASFR requires these inspection 
programs to “take into account the 
adverse effects repairs, alterations, and 
modifications * may have on fatigue 
cracking and the inspection of this 
airplane structure.” 

With the AASFR, we now have in 
place the regulatory means to provide 
for comprehensive implementation of 
DT methods on all large transport 
airplanes used by air carriers. To carry 
out these requirements fully, however, 
we find it necessary to place 
corresponding requirements on the 
holders of FAA design approvals for 
these airplanes. Otherwise, the 
operators may not be able to obtain the 
data and documents they need to 
comply with the AASFR. As the owners 
of the data for these airplanes, the 
design approval holders 5 (DAHs) are in 
the best position to identify the fatigue 
critical structure and the methods and 
frequency of inspections that may be 
needed. Therefore, the FAA proposes to 
require DAHs to develop and make 
available to operators the data and 
documents they need to support 
compliance with the DT requirements of 


_ the AASFR. 


Specifically, today’s proposal would 
require DAHs to develop and make 
available the following four types of 
documents to operators, which we 
describe in more detail in the discussion 
section of this proposal: 

(1) Lists of fatigue critical structure (to 
aid operators in identifying repairs and 


270 FR 5518, February 2, 2005. 

3 The rule applies to turbine powered airplane 
models with a maximum type certificated passenger 
seating capacity of 30 or more, or a maximum 
payload capacity of 7,500 pounds or more. 

4 Throughout this proposal, reference is made to 
“alterations.” We consider this term to be 
synonymous with the term “modification.” An 
“alteration” is a design change that is made to an 
airplane; however, various segments of industry 
have also defined these changes as “modifications.” 


_We use the term “alteration” in the proposed rule 


to be all-inclusive of any design change. 

5 For purposes of this proposal, design approval 
holders (DAHs) are holders of type certificates (TCs) 
or supplemental type certificates (STCs) issued 


under 14 CFR part 21. 
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alterations that need to be addressed for 
DT). 

(2) Damage tolerance inspections to 
provide operators with the necessary 
inspection times and methods for the 
following— 

e Repair data published by type. 
certificate (TC) holders; ® 

e TC holder's future repair data not 
published for general use; 7 

e Repair data developed by 
supplemental type certificate (STC) 
holders; and 

e Alteration data developed by TC 
and STC holders. 

(3) Damage tolerance evaluation 
guidelines for all other repairs (to enable 
operators to develop the necessary 
damage tolerance inspections). 

(4) Implementation schedules (to 
define the necessary timing for 
performing damage tolerance 
evaluations and developing damage 
tolerance inspections, and for 
incorporating the DT data into their 
maintenance programs). . 

This proposed rule transfers the 
responsibility of developing DT based 
data from operators to DAHs and, 
therefore, has minimal to no costs. The 
- aviation industry as a whole would also 
benefit because DAHs could amortize 
their development costs for DT data 
over a larger fleet. 


fl. Background 
Structural fatigue cracking of aging 


airplanes has been a major aviation 
safety concern for many years. If not 
detected and repaired, fatigue cracking 
can eventually lead to catastrophic 
structural failure and loss of the 
airplane. Since the late 1970s, the FAA 
has issued numerous airworthiness 
directives ® (ADs) and other regulations 
to reduce the likelihood of fatigue 
cracking and to ensure its timely 
detection and correction. Most recently, 
on February 2, 2005, the FAA published 
the Aging Airplane Safety final rule 
(AASFR, 70 FR 5518). This rule 
addresses airworthiness safety concerns 
associated with structural fatigue 
cracking on turbine powered transport 
category airplanes having a passenger 


6 Published repair data are generally applicable 
instructions for accomplishing repairs, such as 
those contained in structural repair manuals (SRMs) 
and service bulletins. These data are approved for 
general application to a particular airplane model 
or airplane configuration. 

7 This may include repairs that are developed for 
individual airplanes at the request of an operator. 
These repairs are often complex or unique to a 
particular airplane or group of airplanes 
experiencing similar damage conditions. 

® The FAA issues airworthiness directives (ADs) 
to address unsafe conditions that may exist or 
develop on particular types of aircraft. See 14 CFR 
part 39. 


seating capacity of 30 or more or a 
maximum payload of 7,500 pounds or 


. more. 


The airplanes affected by this 
rulemaking are normally operated by air 
carriers (airlines). Domestic air carriers 
operate these airplanes under the 
regulations contained in 14 CFR part 
121. Foreign airlines operating United 
States registered airplanes operate under 
14 CFR part 129.9 The AASFR includes 
a requirement for these air carriers to 


incorporate supplemental inspections of. 


fatigue critical structure, referred to as 
damage tolerance inspections, into their 


‘maintenance programs by December 20, 


2010. The damage tolerance inspections 
are necessary to preclude catastrophic 
failure resulting from fatigue cracking. 
The damage tolerance inspections must 
take into account the adverse effects 1° 
that repairs and alterations may have on 
the fatigue life 11 or inspectability *? of 
fatigue critical structure. 

Before publishing the final rule, we 
published an interim final rule 1% and 
asked for public comments, which we 
responded to in the February 2005 
AASFR. We received comments from 
airplane operators, stating they would 
have difficulty complying with the 
supplemental inspection requirements 
of the AASFR without support from the 
design approval holders (DAHs). As the 
owners of the design data for the 
affected airplanes, the DAHs are in the 
best position to identify the fatigue 
critical structure and the maintenance 


° Under international law, the FAA can regulate 
the airworthiness of an airplane operated by a 
foreign operator only if the airplane is U.S.- 
registered. 

10 The term “‘take into account the adverse 
effects,” means a DT evaluation is performed to 
address any degradation in the fatigue life or 
inspectability of fatigue critical structure that may 
result from a repair or alteration. Degradation in 
fatigue life (earlier occurrence of critical fatigue 
cracking) may result from an increase in loading, 
while degradation of inspectability may result from 
physical changes made to the structure. The DT 
evaluation would also address the fatigue life and 
inspectability of any fatigue critical structure that 
may be added to an airplane by a repair or 
alteration. The evaluation would be performed 
within a time frame that ensures the continued 
airworthiness of affected or added fatigue critical 
structure. 

11 The term “fatigue life,” means the life span, in 
terms of airplane flight cycles or hours, that 
structure is expected to achieve in service without 
the presence of critical fatigue cracking. Critical 
fatigue cracking refers to cracking that could 
contribute to a structural failure. Repairs and 
alterations may increase or change the load 
distribution acting on structure, resulting in the 
earlier onset of such cracking. 

12 The term ‘“‘inspectability” means the ability to 
inspect fatigue critical structure. In certain cases, as 
a result of physical changes made to this structure 
by repairs or alterations, the DT inspections 
established for this structure may no longer be an 
effective means for detecting fatigue cracking. - 

1367 FR 72726, December 6, 2002. 


actions (e.g., inspections, modifications) 
necessary to avoid failures due to 
fatigue cracking. The commenters 
expressed concern that operators had to 
rely on voluntary efforts by DAHs to 
provide data operators needed to meet 
the compliance deadline in the AASFR. 
After reviewing these comments, we 
determined the proper course of action 
was to require DAHs to develop data 
necessary to support operator 
compliance. 

We informed the public of our intent 
to propose DAH requirements in the 
July 30, 2004 publication of the ‘Fuel 
Tank Safety Compliance Extension 
(Final rule) and Aging Airplane Program 
Update (Request for comments)’ 
(Aging Program Update). In the Aging 
Program Update, the FAA requested 
comments about requiring DAHs to 
support an operator’s compliance with 
several safety rules. Generally, operators 
support this concept, while 
manufacturers oppose it. 

On July 12, 2005, the FAA issued a 
Policy Statement '® that explains our 
criteria for adopting DAH requirements 
in any future rulemaking. At the same 
time we published a disposition of 
comments addressing the comments 
received on the Aging Program Update. 
As we explain more fully later in this 
preamble, we have concluded that DAH 
requirements may be necessary when 
the safety objective for continuing 
airworthiness of aging airplanes can 
only be fully achieved if the DAHs 
provide operators with certain necessary 
information in a timely manner. Today’s 
proposal supports this determination. 


III. Evolution of Damage Tolerance 
Requirements 


Throughout the history of the 
transport airplane airworthiness 
standards, various technical approaches 
have been employed to address 
structural fatigue. The original Civil 
Aviation Regulations (CAR) used a 
“fatigue strength” approach, which was 
based on achieving a design where 
fatigue cracking was not likely to occur 
within the operational life of the 


lane. 

"One of the first significant changes in 
the standard for airplane structure 
occurred in March 1956 when the 
fatigue evaluation requirements 
contained in CAR 4b.270 were revised - 
to add “fail-safe strength” as an option 
to the “‘fatigue strength” approach. This 
was largely motivated by the realization 
that precluding the occurrence of fatigue 
cracking might not always be possible 
and, therefore, as an option, the 


1469 FR 45936, July 30, 2004. 
15 70 FR 40166, July 12, 2005. 
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structure may be designed to survive an 
obviously detectable structural failure 
caused by fatigue cracking. 

The fail-safe approach assumed that 
cracking could occur and was based on 
maintaining a specified minimum 
strength after a “fatigue failure or 
obvious partial failure” had occurred. 
The success of the fail-safe approach 
was dependent both on the structure 
retaining the specified minimum 
strength with the fatigue damage present 
and on the damage being found during 
normal maintenance. As applied, the 
fail-safe approach emphasized structural 
redundancy, as opposed to fatigue 
resistance, while detectability of damage 
through inspections was generally 
assumed and not evaluated. The fail- 
safe option was the predominant 
approach chosen for the majority of 
large transport category airplanes 
certified in the 1960s and 1970s. | 

As these airplanes accumulated more 
and more usage, however, there was 
increasing concern about the ability of 
the airframe to meet long-term fail-safe 
requirements. The FAA recognized that 
the capability of a redundant design to 
survive a ‘‘fatigue failure or obvious 
partial failure’ of an element could 
decrease with time since all elements 
could be subject to fatigue and would 
eventually crack. Additionally, we 
realized in many cases failures that were 
assumed to be obvious during 
certification were not readily apparent 
in practice. These concerns, coupled 
with findings during service, resulted in 
the decision to remove the fail-safe 
approach for structures from the 
airworthiness standards and adopt 
damage tolerance as the preferred 
approach for addressing fatigue. This 
was accomplished in 1978 with 
Amendment 25—45 to 14 CFR 25.571. 


IV. What Is Damage Tolerance? 


Damage tolerance (DT) as applied to 
civil aircraft is a method used to 
evaluate the crack growth and residual 
strength characteristics of a structure. 
Based on the results, inspections or 
other procedures are established, as 
necessary, to prevent catastrophic 
failures due to fatigue. Damage tolerance 
can and has been applied to existing 
designs as well as to new designs. 


V. Application of Damage Tolerance 


The first step in applying DT methods 
is to identify fatigue critical structure. 
This generally includes all structure 
commonly referred to as “primary 
structure”’ such as the wing, empennage, 
control surfaces and their systems, the 
fuselage, engine mounting, landing gear 
and their related primary attachments. 
Once identified, this structure is subject 


to an evaluation 6 that includes 
identification and quantification of— 

e Site—the potential areas where 
fatigue cracks could start; 

e Scenario—how the cracking will 
proceed; 

¢ Detectable crack size—what can be 
found reliably (probability of detection) 
with the inspection method planned; 

¢ Critical crack size—the js size 
that reduces the strength of the structure 
down to the minimum level that we 
want to assure with the assumed - 
crack(s) present; and 

e Duration—the time it will take the 
crack(s) to grow from “detectable crack 
size”’ to “critical crack size.”’ 

e Inspection threshold—the time in . 
airplane hours/cycles when inspections 
are initiated to detect a crack. 

Once these elements are defined and 
quantified, decisions can be made about 
required maintenance actions. In many 
cases an in-service directed inspection 
for fatigue cracking may be reliable and 
practical. However, there may be cases 
where the results of the evaluation show 
that inspections are neither reliable nor 
practical. When this is the case, 
replacement or modification of the 
structure may be the best solution.’” 


VI. Damage Tolerance Requirements 


A. Requirements of § 25.571 for 
Establishing Inspections or Other 
Procedures 


Under 14 CFR 21.17, the version of 
the airworthiness standards that applies 
to a type certificate (TC) is the version 
in effect on the date of application for 
the TC. For any given TC, this is 


referred to as the “‘certification basis”’ of - 


the airplane. Since these standards have 
been revised several times, different 
types of airplanes may have complied 
with different versions of these 
standards. 

The current DT requirements of 14 
CFR 25.571 include— 

e Evaluation of the airplane structure 
to identify structure that is susceptible 
to fatigue cracking; 

e Performance of a damage tolerance 
evaluation of the fatigue critical 
structure; and, 


16 The term “damage tolerance evaluation (DTE)” 
as used in this rule means a process that leads to 
a determination of maintenance actions necessary 
to detect and remove fatigue cracking that could 
contribute to a catastrophic failure if left 
undetected. As applied to repairs and alterations, a 
damage tolerance evaluation includes the 
evaluation of both the repair or alteration and of the 
fatigue critical structure affected by the repair or 
alteration. The evaluation may include analysis, 
tests, or specialized processes developed by a TC 
holder that operators could use to establish damage 
tolerance inspections for existing and future repairs 
(e.g., Repair Assessment Guidelines). 

17 For additional information on applying DT 
methods, see Advisory Circular (AC) 25.571-1C. 


e Establishment of necessary 
inspections and procedures. 


B. Damage Tolerance Applied to Pre- 
Amendment 25-45 Airplanes 


On May 6, 1981, we issued Advisory 
Circular (AC) 91-56 to provide guidance 
to TC holders on the development of 
Supplemental Inspection Documents 
(SIDs) for pre-Amendment 25-45 
airplanes. Type certificate holders 
voluntarily performed damage tolerance 


“evaluations of the baseline structure 18 


of their airplane designs.!9 Based on 
these evaluations, DT data (e.g., 
inspections) were published in SIDs that 
were mandated by airworthiness 
directive (AD), starting in the early 
1980s. 

The SIDs did not provide a 
comprehensive means to ensure repairs 
and alterations were evaluated for DT. 
As a result, the FAA and industry 
recognized that coverage for these 
airplanes relative to potential fatigue of 
repairs and alterations was incomplete. 
In part to address this problem, the B— 
727 2° and 737—100/20021 SID ADs were 
superseded to require damage tolerance 
evaluations of all repairs and alterations 
made to structures covered by the SID. 
However, repairs and alterations are not 
adequately addressed by SID ADs that 
have been issued for the other affected 
airplane models. 


C. Damage Tolerance Applied to 
Amendment 25-45 (and Later) 
Airplanes 


Amendment 25-45 amended § 25.571 
to require DT and fatigue evaluation of 
structure for transport airplane type 
designs.?? The resulting inspections or 
other procedures had to be included in 
the maintenance manual as required by 
§ 25.1529. 

The fatigue strength approach was 
retained as a default option to be used 
only if the DT approach was shown to 
be impractical for certain areas of the 
airplane (e.g., landing gear). Airplanes 
certificated to the Amendment 25-45 
requirements include— 

Bombardier model CL—600; 

e¢ SAAB 340; and 


18 Structure designed under the original TC or 
amended TC for that airplane model. 

19 The affected airplanes are the Airbus Model 
A300, British Aerospace Model BAC 1-11, Boeing 
Model 707, 720, 727, 737, 747, McDonnell Douglas 
Model DC-8, DC-9/MD-80, DC-10, Fokker Model 
F28,.and Lockheed Model L—1011. 

20 AD 98-11-03 R1 [64 FR 989 No. 4 01/07/99). 

21 AD 98-11-04 R1 [64 FR 987 No. 4 01/07/99). 

22 “Type design” generally includes the 
engineering data necessary to define the 
configuration and design features of an aviation 
product (airplane, engine, or propeller) that is 
shown to comply with the applicable airworthiness 


- standards. See 14 CFR 21.31. 
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¢ Boeing models 757 and 767 
airplanes. 

Amendment 25-54 revised § 25.571 
and § 25.1529 to mandate that the 
damage tolerance inspections and 
procedures required by § 25.571 be 
included in the newly created 
Airworthiness Limitations section of the 
Instructions for Continued 
Airworthiness (ICA) required by 
§ 25.1529. Section 25.1529 requires the 
applicant for a TC to prepare ICA 
according to appendix H to part 25. 

Airplanes certificated to Amendment 
25-54 or later requirements include— 

e Airbus models A300-600, A310, 
A318, A319, A320, A321; 

e Boeing models B717, B737-900, 
777, MD-11, MD-90; 

e Empresa Brasiliera de Aeronautica 
(Embraer) models EMB 120, 135, 145, 
170; 

e Aerospatiale ATR 42/72; 

e BAE (Operations) Limited AVRO/ 
BAE 146; 

e Construcciones Aeronautics, S.A. 
CN 235; 

e¢ Bombardier DHC 8; 

e BAE (Operations) Limited JTSRM 
4101; 

e SAAB Aircraft, A.B. SAAB 340; and 

e AvCraft Aerospace GMBH DO 328. 

In 1998, we again revised the DT 
requirements of § 25.571 in Amendment 
25-96 to prescribe how inspection 
thresholds should be established for 
certain types of structure.?* This change 
required, in part, that these inspection 
thresholds be established based on crack 
growth analyses and tests, assuming the 
structure contained an initial flaw of the 
maximum probable size that could exist 
because of manufacturing- or service- 
induced damage. 


D. Damage Tolerance Applied to 
Repairs and Alterations 


On April 25, 2000, the FAA published 
a final rule entitled ‘““Repair Assessment 
for Pressurized Fuselages.” 2+ This rule 
adopted four new operating rules 25 
applicable to the twelve large transport 
category airplane models that had been 
certified to the pre-amendment 25-45 
fail-safe standards. That final rule 
prohibits operation of these airplanes 
beyond a specified implementation 
time, unless FAA-approved DT based - 
repair assessment guidelines (RAG), 
which only apply to fuselage skin, door 
skin, and bulkhead webs, are 
incorporated in the operator’s 


23 The inspection “threshold” is the time, usually 
measured in flight hours or flight cycles, when the 
first DT inspection must be performed. 

2465 FR 24108, April 25, 2000. 

25 § 91.410 (Amdt. 91-264); § 121.370 (Amdt. 


121-275); § 125.248 (Amdt. 25-33); and § 129.32 : 


(Amdt. 129-28). 


operations specifications or approved 
inspection program. Generally, these 
guidelines, most of which were 
developed by the TC holders for the 
affected models,?® provide a 
streamlined approach for operators to 
assess the DT of repairs. Based on this 
assessment, operators determine 
whether their existing inspection 
programs are adequate, or whether 
additional inspections or replacement of 
the repair are necessary.?7 

In accordance with 14 CFR 21.101, 
certain amended TCs and supplemental 
type certificates (STCs), whose original 
type certification basis did not require 
DT, may require damage tolerance 
inspections (Amendment 25-45 or later) 
for new or significantly modified 
structure.2® However, structure that was 


not significantly altered on these 


airplanes would not have to comply 
with these requirements. In addition, for 
alterations that were not considered 
significant, in some-cases SIDs were not 


developed for the altered structure, even. 


though the DAH had developed a SID 
for the original airplane model. As a 
result, in many cases, alterations to 
these airplanes were not assessed for 
DT. 

For airplanes certified to comply with 
Amendment 25-45 or later 
amendments, the DT requirement 
applies to fatigue critical structure, 
which may include certain baseline 
structure, repairs, and alterations. 
Nevertheless, for repairs and alterations 
to this structure TC holders and others 
have not always complied with the 
requirement to develop DT data. Some 
of the circumstances that resulted in a 
shortfall of DT data for repairs and 
alterations are summarized below. 

In some cases, TC holders’ damage 
tolerance evaluations of baseline 
structure were not completed at the time 
of type certification. This was permitted 
because we recognized that the fatigue 
problems that inspections are intended 
to detect would not occur until the 
airplanes had operated for many years. 
However, because operators needed 
structural repair manuals 29 (SRMs) 


26 Airbus Model A300, British Aerospace Model 
BAC 1-11, Boeing Model 707, 720, 727, 737, 747, 
McDonnell Douglas Model DC-8, DC-9/MD-80, 
DC-10, Fokker Model F28, and Lockheed Model L- 
1011. 

27 For more information on methods of 
compliance with this rule, see AC 120-73, ‘Damage 
Tolerance Assessment of Repairs to Pressurized 
Fuselages,”’ dated December 14, 2000. 

28 See AC 21.101-1, “Establishing the 
Certification Basis of Changed Aeronautical 
Products. A copy can be downloaded from http:// 
www.airweb.faa.gov/rgl. 

29 Various regulations, including 14 CFR 
121.379(b), require that operators obtain FAA 
approval of “major repairs” before approving 


when they first placed the airplanes into 
service, the TC holders provided SRMs 
for which damage tolerance evaluations 
also had not been performed. The FAA 
erroneously approved these SRMs for 
compliance to the damage tolerance 
requirements of § 25.571. i 
In many cases there are similarities 
between structural elements of pre- 
Amendment 25-45 and Amendment 
25-45 and later airplanes. If SRM 
repairs for a pre-Amendment 25-45 
airplane were applicable to the new 
airplane structure, in some cases the 
FAA approved them without 
consideration of the requirement for DT. 
Under bilateral aviation safety 
agreements,?° other national aviation 
authorities granted similar approvals. 
Many airplanes that were certified to 
comply with the DT requirements of 
Amendment 25-45 or later contain 
repairs and alterations that have not 
been adequately evaluated for DT. 
Because some TC holders did not 
develop DT data for the baseline 
structure at the time of type certification 
(and in some cases for several years 
thereafter), in some cases repairs and 
alterations developed by them and 
published in service bulletins did not 
give adequate consideration to DT. For 
the same reason, STC applicants were 
unable to evaluate the effects of their 
alterations on the DT of the baseline 
structure. Designers of repairs had the 
same difficulty. In some cases, STC 
applicants and designers of alterations: 
and repairs were unfamiliar with the 
requirements and methods for DT. 
Finally, in some cases, air carriers 
improperly classified repairs and 
alterations that affect fatigue critical 
structure as “‘minor’’ and damage 
tolerance evaluations were not 
conducted. This proposed rule would 
correct the shortfall of DT data as 
described in these three circumstances. 
Table 1 below provides a summary of 
the regulatory requirements for DT 
based inspections and procedures that 
were in place before the adoption of the 
AASFR. The table addresses airplanes 
that are subject to the AASFR. It shows 
areas of the affected airplanes that are 


airplanes for return to service following such 
repairs. As a source of pre-approved repairs, the 
structural repair manual (SRM) provides the means 
for operators to make timely repairs to airplanes 
without risk of disruption of operations while 
awaiting the required approval. While the part 25 
airworthiness standards do not require TC holders 
to develop SRMs, it has been a common practice 
for many years. : 
30 Under these agreements, the “importing state” 
(the civil aviation authority with oversight of the 
airplane operator) agrees to accept the compliance 
findings of the exporting state (the civil aviation 
authority with oversight of the airplane 
manufacturer). 
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addressed by these requirements. 


. shaded areas in the table represent the 
structural areas for which, prior to . 


The 


§ 121.370a, there were no regulatory 
requirements to develop DT data and for 
which almost none are in existence. The §121.370a of the AASFR. 


TABLE 1 


DAHs would need to develop DT data 


to support operator compliance with the 


Airplane models 


_ Regulatory actions prior to § 121.370a that require damage tolerance data development 


§ 25.571 Amendment level 


Baseline structure 


Repairs to fuselage & 
door skin, bulkhead 
webs 


-Repairs to all other 
areas 


Alterations/modifications 


25-45 or later 
737-900, 757, 767, 777, MD11, 
ATR42, ATR72, F100, A320, 
A321, A318, A319, A300-600, 
A310, A340, A330, EMB 135, 
EMB 145, SAAB 340, SAAB 
2000, CL-600, DHC-8, DO- 
328, BAE146, BAE Jetstream 
4100. 
Pre 25-45 
727, 737—100/200 


Pre 25-45 
A300, 707, 720, 747, BAC 1-11, 
F-28, L-1011, DC-8, DC-9, 
MD-80, DC—10. 
Pre 25-45 


Pre 25-45 
F.27, L-382 


Pre 25-45 
737-300/400/500 


Pre 25-45 
737-600/700/800 


Certification Basis: 
§ 25.571. 

—Amat 25-45 and later 
amendments require 
damage tolerance 
(DT) inspections. 


SID AD’s 


, DT data have been de- 
veloped. 


A SID has been devel- 
oped. 
—AD is pending 


A SID will be developed 
—An AD will need to be 
issued. 


Certification Basis: 
§ 25.571. 

—Repaired airplane 
structure must meet 
structure type require- 
ments. 


§ 121.370 (Repair As- 
sessment Rule) and 
SID ADs. 


§ 121.370 


§ 121.370a 
§ 121.370a 


| § 121.370 


§ 121.370 


Certification Basis: 
§ 25.571. 

—Repaired airplane 
structure must meet 
structure type require- 
ments. 


SID AD’s 

—ADs require repairs 
made to SID principal 
structural elements 
(PSEs) to be as- 
sessed for DT. 


§ 121.370a 


§ 121.370a 
§ 121.370a 


§ 121.370a 


§ 121.370a 


Certification Basis: 
§ 25.571. 

—Altered structure must 
meet type certification 
requirements. 


SID AD’s. 

—ADs require alter- 
ations made to SID 
PSEs to be assessed 
for DT. 


§ 121.370a. 


§ 121.370a. 
§ 121.370a. 


§ 121.370a. 


§ 121.370a. 


E. Damage Tolerance Requirements of 
the Aging Airplane Safety Final Rule 


In adopting the Aging Aircraft Safety 
Act (AASA) of 1991, Congress required 
the FAA to “prescribe regulations that 
ensure the continuing airworthiness of 
aging aircraft.” 31 The AASA states, in 
part, that an air carrier must show “‘that 
maintenance of the aircraft's structure, 
skin, and other age-sensitive parts and 
components have been adequate and 
timely enough to ensure the highest 
_ degree of safety.” To comply with this 
requirement, the AASFR includes 
supplemental inspection requirements 
that address the continued 
airworthiness of fatigue critical 
structure. 

These regulations apply to all fatigue 
critical structure, which includes the 
baseline structure of the airplane, 
repairs and alterations that affect fatigue 
critical baseline structure, and 


3149 U.S.C. 44717{a). 


alterations that contain fatigue critical 
structure. Listed below are examples of 
alterations that are included. 

e Passenger-to-Freighter Conversions. 

e Operating Weight Increases. 

e Re-engining and Hushkits. 

e Winglets. 

¢ Auxiliary Wing Tip Fuel Tanks. 

e Auxiliary Fuel Tanks Installed in 
the Fuselage. 

e External Door Installation in a 
Pressurized Fuselage. 

The damage tolerance inspections and 
procedures required by the AASFR are 
based on the same methodology used to 
comply with 14 CFR 25.571, at 
Amendment 25-45 and later 
amendments. The AASFR, in effect, 
requires compliance with the DT 
airworthiness standard by ail affected 
airplanes, regardless of original 
certification basis, past AD action, or 
other operating rules. 


VII. Statement of the Problem 


Without additional rulemaking, 
operators run the risk of not having the 
necessary DT data in time to support 
compliance with the supplemental 
inspection requirements of the AASFR, 
which has a final compliance date of 
December 20, 2010. DAHs may not 
voluntarily commit the resources 
needed to develop DT data within a 
time frame that would allow operators 
to revise programs as necessary to 


~ comply with the rule. We believe a 


regulatory approach that includes not 
just operational requirements, but 


corresponding DAH requirements, 


would result in a more uniform and 
timely response to the safety issues. 

For pre-Amendment 25—45 airplanes, 
as stated in the preamble to the AASFR, 
the DT data contained in FAA-approved 
SIDs and RAG are an acceptable means 
of compliance with the AASFR for those 
structural areas addressed by the SIDs 
and RAG. Therefore, to support operator 
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compliance with the AASFR 
adequately, DT data will need to be 
developed for fatigue critical structure 
in the following areas, unless previously 
accomplished: 

e Existing repairs not addressed by 
RAG. 

.¢ Alterations, including those 
documented in TC holders’ service 
bulletins and in STCs. 

e New repairs, including those 
documented in TC holders’ SRMs and 
service bulletins. 

For Amendment 25-45 (and later) 
airplanes, to support operator 
compliance with the AASFR, DT data 
may need to be developed for existing 
and new repairs and alterations. 


VIII. Requirements for Design Approval 
Holders 


The FAA believes the proposed 
requirements are not a significant shift 
in the responsibilities of DAHs for the 
continued airworthiness of airplanes. 
Airplane operators always have the 
ultimate responsibility for maintaining 
their airplanes in a condition that 
allows for their continued safe 
operation. The DAH requirements 
would support this responsibility by 
making documents and data available to 
the operators that are necessary to meet 
their airworthiness obligation. Such 
actions include performing assessments, 
developing design changes, revising 
ICAs, and making available necessary 
documentation to affected persons. We 
believe this requirement is necessary to 
facilitate compliance by air carriers with 
operating rules. DAHs, in this proposal, 
would only be responsible for their 
repairs and alterations, and for the 
development of guidelines applicable 
only to their type design structure. 


A. Ongoing Responsibility of Design 
Approval Holders for Continued 
Airworthiness 


Several recent safety regulations 
necessitated action by air carriers and 
other operators but did not require 
DAHs to develop and-provide the 
necessary data and documents to 
facilitate the operators’ compliance. As 
noted earlier, on July 12, 2005, we 
issued policy 
“Safety—A Shared Responsibility—New 
Direction for Addressing Airworthiness 
Issues for Transport Airplanes.” The 
policy states, in part, “Based on our 
evaluation of more effective regulatory 
approaches for certain types of safety 
initiatives and the comments received 
from the Aging Airplane Program 
Update (July 30, 2004), the FAA has 
concluded that we need to adopt a 
regulatory approach recognizing the 
shared responsibility between design 


approval holders (DAH) and operators. 
When we decide that general 
rulemaking is needed to address an 
airworthiness issue, and believe the - 
safety objective can only be fully 
achieved ifthe DAHs provide operators 
with the necessary information in a 
timely manner, we will propose 
requirements for the affected DAHs to 
provide that information by a certain 
date.” 

We believe the safety objectives 
contained in this proposal can only be 
reliably achieved and acceptable to the 
FAA if the DAHs provide the parts 121 
and 129 operators with the DT data for 
repairs and alterations to fatigue critical 
structure. Our determination that DAH 
requirements are necessary to support 
the initiatives contained in this proposal 
is based on several factors: 

e Developing DT data is complex. 
Operators do not have access to the 
necessary type design data needed for 
the timely and efficient development of 
the required DT data. 

e FAA-approved DT data need to be 
available in a timely manner. Due to the 
complexity of these data, we need to 
ensure that the DAHs submit them for 
approval on schedule. This will allow 
the FAA Oversight Office having 
approval authority to ensure the data are 
acceptable, are available on time, and 
can be readily implemented by the 
affected operators. Additionally, 
accurate and timely information is 
necessary to ensure the operators are 
able to obtain the data in enough time 
to meet the December 20, 2010 
compliance date of the AASFR. 

e The proposals in this NPRM affect 
a large number of different types of 
transport category airplanes. Because 
the safety issues addressed by this 
proposal are common to many 
airplanes, we need to ensure that 
technical requirements are met 
consistently and the processes of 
compliance are consistent. This will 
ensure that the proposed safety 
enhancements are implemented in a 
standardized manner. 

Based on the above reasons and the 
stated safety objectives of FAA policy 
we are 
proposing to implement DAH 
requirements applicable to the 
development of DT data to support 
compliance to.the AASFR with respect 
to repairs and alterations. 

Operators are often dependent on 
action by a DAH before they can 
implement new safety rules. Ongoing 
difficulty reported by operators in 
attempting to meet these rules has 
convinced us that corresponding DAH 
responsibilities may be warranted under 


certain circumstances to enable 
operators to meet regulatory deadlines. 

When DAHs fail to provide the * 
required data in a timely manner, 
operators may be forced to incur the 
costs associated with obtaining the 
expertise to develop the data. Some 
examples of programs in which some 
DAHs did not develop and make 
available the necessary information in a 
timely manner include— 

e Thrust reversers, where it took 10 
years to develop some service 
information for AD-related items; — 

¢ Class D to Class C Cargo 
Conversions, where one holder of a TC 
did not develop the necessary 
alterations in time to support operator 
compliance and where several operators 
were unable to obtain timely technical 
support and alteration parts from 
holders of an STC; 

e The Reinforced Flight Deck Door 
Program, where most operators had 
substantially less than the one-year 
compliance time originally anticipated 
because of delays in developing eset 
certifying the new designs; 

e Repair Assessment Rule, where an 
operator had to develop data for FAA 
approval to meet the rule’s compliance 
date; and 

¢ SRMs, where operators are still 
awaiting DAH action to ensure repairs 
are damage tolerant, even though the 
DAH committed to completing this 
activity by 1993. (In reference to the 
bulleted items ADA had this question: 
Did FAA also contribute in any way to 
these delays? 

In addition, DAHs have committed in 
the past to providing data to the FAA to 
support the certification basis of an 
airplane. In some instances, the DAH 
has missed the due date given for this 
by several years. 

We intend to require TC holders, 
manufacturers, and others to take 
actions when necessary to support the 
continued airworthiness and to improve 
the safety of transport category 
airplanes. We believe this regulation is 
necessary to facilitate compliance by air 
carriers with operating rules that require 
the use of new safety features. 

To address this problem, we propose 
to amend subpart A of part 25 to expand 
its coverage and to add a new subpart 
I to establish requirements for certain 
design approval holders. As 
contemplated in “FAA Policy 
Statement: Safety—A Shared 
Responsibility—New Direction for 
Addressing Airworthiness Issues for 
Transport Airplanes” the FAA proposes 
to add provisions to a new subpart I 
requiring actions by DAHs that will 
allow operators to comply with our 
rules. 
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Part 25 currently sets airworthiness 
standards for the issuance of TCs and 
changes to those certificates for 
transport category airplanes. It does not 
list the specific responsibilities of 
manufacturers to ensure continued. 
airworthiness of these airplanes once 
the certificate is issued. Therefore, we 
propose to revise § 25.1 by adding 
paragraph (c) to make clear that part 25 
creates such responsibilities for holders 

‘of existing TCs and STCs for transport 
category airplanes and applicants for 
approval of design changes to those 
certificates. 

This proposal would establish a new 
subpart I, Continued Airworthiness and 
Safety Improvements, where we would 
locate rules imposing ongoing 
responsibilities on DAHs. In the past, 
this type of requirement took the form 
of a Special Federal Aviation Regulation 
(SFAR). These regulations are difficult 
to locate because they are scattered - 
throughout Title 14. Placing all these 
types of requirements in a single subpart 
of part 25, which contains the 
airworthiness standards for transport 
category airplanes, would provide ready 
access to critical rules. 

To ensure the effectiveness of this 
change, we would add § 25.3 to require 
compliance to a new Subpart I by DAHs, 
which may require design changes and 
other actions by TC and STC holders. 

In preliminary discussions with 
foreign aviation authorities, regarding 
harmonization of our airworthiness 
rules, they expressed concern about 
adopting parallel requirements in their 
counterparts to part 25. They suggested 
that it may be more appropriate to place 
them in part 21 or elsewhere. Therefore, 
we specifically request comments from 


the public, including foreign authorities,. 


on the appropriate place for these 
airworthiness requirements for TC 
holders currently proposed in subpart I. 

We reserve additional sections in this 
proposed subpart to include other future 
airworthiness requirements such as 
aging airplane rules, several of which 
are under development. Some of these 
proposals include similar language 
establishing the general airworthiness 
responsibilities of DAHs. Once any 
proposal establishing these broad 
responsibilities becomes a final rule, we 
will delete the duplicative requirements 
from the other proposals and retain only 
that language pertinent to any specific 
new safety regulations (such as fuel-tank 
flammability reduction). 

For safety reasons, we are requiring 
that any application for a type design 
change not degrade the level of safety 
that this rule proposes to achieve. 
Currently, when reviewing an 
application for such a change, we 


employ the governing standards in part 
21, specifically § 21.101. That section 
generally requires compliance with 
standards in effect on the date of 
application but contains exceptions that 
may allow applicants to show 
compliance with earlier standards. For 
example, if a change is not considered 
significant, the applicant may be 
allowed to show compliance with 
standards that applied to the original 
TC. With the adoption of subpart I rules, 
we must ensure that safety 
improvements that result from DAH 
compliance with these requirements are 
not undone by later modifications. 
Therefore, even when we determine 
under § 21.101 that applicants need not 
comply with the latest airworthiness 
standards, they will be required to 


’ demonstrate that the change would not 


degrade the level of safety provided by 
the TC holder’s compliance with the 
subpart I requirements. 


B. Need for Design Approval Holder 
Requirements To Support Compliance 
With the Aging Airplane Safety Final 
Rule 


Based on public comments received 
on the interim final rule to the AASFR, 
as well as comments provided by the 
Air Transport Association (ATA) in a 
February 28, 2003 public meeting, the 
FAA concluded that compliance with 
the AASFR would require a DT 
assessment for a large number of repairs 
and alterations made to transport 
category airplanes. The ATA expressed 
concern that industry will not have the 
resources to handle a large portion of 
DT assessments. They said Boeing has 
indicated that there are about 3,100 U.S. 
registered airplanes for which they 
might have to provide support for DT 
assessments. The ATA also said that 
Boeing might be required to provide DT 
analysis for 142,600 32 repairs installed 
on these airplanes. The ATA estimated 
that about 3,300 33 STCs may require 
damage tolerance evaluation. Based on 
current industry practice of performing 


32 This estimate includes repairs installed on all 
airplane models subject to the DT requirements of 
the AASFR, which includes those airplanes 
certificated to the DT requirements of § 25.571 at 
Amendment 25-45 or later amendments. The type 
certification basis of airplanes certificated at 
amendment 25-45 or later amendments, requires 
that repairs and alterations made to these airplanes 
meet the DT requirements of § 25.571. Therefore, 
the percentage of repairs estimated by the ATA that 
apply to airplanes certificated at amendment 25-45 
or later amendments is about 40%. The ATA 
estimate is based on 3.5 repairs being installed per 
year on each Boeing model airplane. 

33 The percentage of alterations that apply to 
airplane models type certificated at amendment 25— 
45 or later amendments is about 40%. The 
certification basis for these airplanes requires that 
all alterations meet the DT requirements of § 25.571. 


damage tolerance evaluations of 
individual repairs, the FAA agrees with 
the ATA that, without DAH support, 
industry will likely not have the 
resources needed to evaluate the repairs 
that will be required to be assessed for 
compliance with the AASFR. 

The current practice of conducting 
evaluations of individual repairs will 
require an excessive amount of industry 
time and resources. This process would 
typically involve, for example, data 
collection for each repair, 
documentation of repair data, and 
submittal of documentation from 
operators to the DAH. The DAH would, 
at the request of an operator, review the 
repair data and determine if damage 
tolerance inspections would be required 
for the repair and any fatigue critical 
structure affected by the repair. This 
determination by the DAH can be a 
complex task, depending on the repair 
configurations, and the fatigue critical 
structure that it may affect. Therefore, to 
support operator compliance, DT 
guidance that provides a streamlined 
approach for assessing repairs will need 
to be made available. 

The DAHs possess the requisite 
technical expertise, proprietary data, 
and procedures to develop the required 
DT guidance. While some air carriers 
have extensive engineering departments 
that may be able to develop the DT data 
required to comply with the AASFR, 
they would still be dependent on the TC 
holder to provide detail data for the 
fatigue critical structure to perform the 
evaluation. For smaller airlines that do 
not have extensive engineering 
capabilities, reliance on the TC holder is 
all the more necessary for compliance 
with the rule. Airlines in general are 
unable to generate DT based service 
information (as the TC holder typically 
does) and, most significantly for this 
rulemaking, would be unable to develop 
the guidance required to assess the 
thousands of existing repairs. 

Although the involvement of DAHs i is 
necessary, we also recognize that it 
would be unreasonable to require them 
to assume responsibility for the DT of 
repairs and alterations they did not 
develop. However, as discussed later, 
while the DAHs would only be 
responsible for providing specific DT 
data for repairs and alterations they 
developed, they are required to make 
available guidelines on how to assess 
the effects of other repairs on their 
baseline structure. 


C. Alternatives to This Proposal 


The FAA considered three 
alternatives to this proposed rule. These 
were to— 

(1) Not mandate DAH requirements; 


| 
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(2) Rescind §§ 121.370a and 129.16; 


and 

(3) Rescind approval of SRMs and 
other published service information that 
do not contain the necessary damage 
tolerance inspection data. 

We concluded that Alternative 1 is 
not a viable option. As discussed in 
section IX of this preamble, if we adopt 
this alternative, the operators may not 
be able to comply with the requirement 
to incorporate damage tolerance 
inspections and procedures by 
December 20, 2010. The reason is the 
DAH may not voluntarily develop the 
DT data required for compliance. 

Under Alternative 2, the FAA 
recognizes that many repairs and 
alterations made to fatigue critical 
structure would not have supplemental 
inspections necessary to maintain the 

_continued airworthiness of affected 
airplanes. 

Alternative 3 would place an 
unacceptable burden on operators. 
Future major repairs or alterations to 
affected airplanes would not be possible 
without FAA approval. As operators ~ 
routinely use these documents to 
support their operations, it is possible 
that airplanes may be taken out of 
service for extensive periods until the 
DT data for a particular repair or 
alteration are FAA approved. 

The FAA has concluded that these 
alternatives may not preclude the 
installation of repairs or alterations that 


could contribute to a catastrophic 
failure. As noted in the AASFR, the 
AASA specified that an air carrier must 
demonstrate to the Administrator “that 
maintenance of the aircraft’s structure, 
skin, and other age-sensitive parts and 
components have been adequate and 
timely enough to ensure the highest 
degree of safety.” 

D. “Retroactivity” of Design Approval 
Holder Requirements 

In the past, and particularly in 
comments to the Aging Airplane 
Program Update, DAH requirements 
have been referred to as “retroactive.” 
They are considered “retroactive” in the 
sense that they impose requirements on 
holders of existing design approvals. 
But they are not “retroactive” in the 
legal sense that they impose legal 
consequences in the past.34 On the 
contrary, all of the proposed DAH 
requirements are only prospective in 
effect. In each case they would require 
DAHs to take actions in the future. For 
example, in this proposal, DAHs would 
be required to develop DT data and 
submit them for FAA approval before a 
specified future compliance time. 

This proposal would not change the 
certification basis of any airplane, nor 
would it invalidate any previous FAA 
approval. This proposal would not 
change any past or current | 
airworthiness standards, including 
§ 25.571; although it would require 


future applicants for design changes to 
pre-Amendment 25-45 airplanes to 
meet additional requirements. This 
proposal would not invalidate the 
approval of any previously installed 
repair or alteration. But it would require 
DAHs to develop and make available DT 
data for use by operators to inspect or 
replace such repairs and alterations in 
the future. 

In this sense, this proposal is similar 
to many ADs. We have identified a 
safety problem (fatigue cracking) with 
existing airplanes that, unless 
addressed, may result in accidents in 
the future. To prevent those accidents, © 


. we have adopted the AASFR to require 


operators to implement programs to 
detect and fix the problem. And, to 
enable the operators to comply with the 
AASFR, we are now proposing 
requirements for DAHs to make the 
necessary data available to the 
operators. 


IX. Proposed Regulatory Changes 


As discussed earlier, the AASFR 
requires operators to take into account 
the effects repairs and alterations may 
have on fatigue critical structure. This 
proposal would require DAHs to take 
several different actions to support 
operators’ compliance with the AASFR 
with respect to repairs and alterations. 
Table 2 summarizes the proposed 
regulatory changes. 


‘TABLE 2.—SUMMARY OF PROPOSED RULES 


14 CFR Description of proposal Applies to 
25.1 Expands applicability to current holders of TCs and STCs ................ Applicants for TCs, and changes to those 
TCs for transport category airplanes. 
25.3 New § 25.3 to make reference to the proposed subpart I ................... 
Subpart | 25.1801 ............ Defines the intent of the subpart TCs, and design changes to those TCs for 
‘ transport category airplanes. 
pant Seer ae ad Requires a list of fatigue critical baseline structure, DT data for re- | Holders of a TC for the affected airplane 
: pairs to baseline structure, and repair evaluation guidelines. modei(s). 
SU IINEER  wecochtechgisincoscheesecess Requires a list of fatigue critical alteration structure, DT data for al- | Holders of a TC for the affected airplane 
terations and repairs to those alterations. modei(s). 
PE Nephi Setiiciinpthoiecaoke Requires a list of fatigue critical alteration structure, DT data for al- | Holders of an STC for the affected airplane 
terations and repairs to those alterations. models. 
a Requires Compliance Plans for each section Holders of a TC and an STC. . 


A. Applicability 


Today’s proposal would apply to 
current and future holders of TCs, 
holders of STCs, and future applicants 
for changes to TCs. This rule would 
apply to transport category, turbine 
powered airplane models with an 
original TC issued after January 1, 1958. 
Specifically, with certain exceptions, 
this proposal would apply to those 

34In Bowen v. Georgetown University Hospital, 


488 U.S. 204 (1988), the Supreme Court invalidated 
a 1984'Social Security Administration regulation on 


airplanes, that, as a result of the original 
certification, or later increase in 
capacity, have a maximum type 
certificated passenger seating capacity 
of 30 or more or a maximum payload 
capacity of 7,500 pounds or more. There 
are a number of these airplanes that are 
not operated under 14 CFR parts 121 or 
129 and, therefore, are not subject to the 
AASFR. Proposed § 25.1823(h) would 


the grounds that it was not authorized to issue such 
a “retroactive” regulation. That regulation changed 
a Medicare reimbursement schedule, effective as of 


exclude those airplanes because the 
purpose of this rule is to require DAHs 
to support operators of airplanes under 
14 CFR parts 121 or 129. We specifically 
request comments on whether there are 
other airplanes of this size that are not 
operated under 14 CFR parts 121 or 129 
and that should be excluded from this 
rule. 


1981. The effect was to require hospitals to refund 
fees they had been entitled to when the fees were 


paid. 
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As discussed earlier, § 25.571 has 
required new TCs to meet DT 
requirements since 1978, but for a 
variety of reasons, these requirements 
-have not been met for many repairs and 
alterations. Therefore, to ensure that 
repair and alteration data for future TCs 
will meet these requirements, today’s 
proposal would apply to DAHs for 
future TCs, as well as existing TCs. This 
proposal is different in this respect from 
other DAH requirements currently being 
considered by the FAA, which would 
not apply to TCs for which application 
is made in the future. This is because 
these rulemaking initiatives would | 
adopt a change to the airworthiness 
standards in 14 CFR part 25 to impose 
a similar requirement on those future 
applicants. 

Today’s proposal, if adopted, would 
apply to both domestic and foreign 
DAHs. This rule would be different from 
most type certification programs for new 
TCs, where foreign applicants typically 
work with their responsible certification 
authority and the FAA relies upon that 
authority’s findings of compliance per 
the conditions of bilateral airworthiness 
agreements. Presently, no other 
certification authority has adopted 
requirements addressing DT for repairs 
and alterations for existing TCs. 

Accordingly, the FAA will retain the 
authority to make all the necessary 
compliance determinations and, where 
appropriate, may request certain 
compliance determinations by the 
appropriate foreign authorities, using 
procedures developed under the 
bilateral agreements. The compliance 
planning provisions of this proposed 
rule are equally important for domestic 
and foreign DAHs and applicants, and 
we will work with the foreign 
authorities to ensure that their DAHs 
and applicants perform the planning 
necessary to comply with those 
requirements. 


B. Lists of Fatigue Critical Structure for 
Baseline Structure and Alterations 


The first step in evaluating the DT of 
repairs or alterations is for TC and STC 
holders to determine which ones affect 
fatigue critical structure.*5 This can only 
be done once the fatigue critical 


35 This proposal would define ‘ ‘Fatigue critical 
structure” as “airplane structure that is susceptible 
to fatigue cracking that could contribute to a 
catastrophic failure, as determined by § 25.571.” 
This proposal would also define “affects” to mean, 
“fatigue critical structure has been physically 
repaired, altered, or modified, or the structural 
loads acting on fatigue critical structure have been 
increased or redistributed.” Because of industry’s 
extensive experience in showing compliance with 
the damage tolerance requirements of § 25.571, 
these key terms should be readily understood and 
applied. 


structure that may be repaired or altered 
is identified. Therefore, for each 
airplane model subject to today’s 
proposal, a list of fatigue critical 
structure for the following three areas 
would be required: 

e Baseline structure. 

e Alterations developed by TC 
holders that affect any fatigue critical 
baseline structure. 

e Alterations developed by STC - 
holders that affect any fatigue critical 
baseline structure. 

In most cases, TC holders have 
already performed the technical 
analyses necessary to produce the list 
for baseline structure, either in 
developing SIDs (for pre-Amendment 
25—45 airplanes) or in showing 
compliance with § 25.571 (for 
Amendment 25-45 and later airplanes). 
To ensure the list includes the full range 
of structural designs that operators and 
STC holders need to know about, TC 
holders would be required to address all 
of their current and out of production 
model variations and derivatives. TC 
holders would also be required to 
identify all post-production alterations 
they developed (typically documented 
in service bulletins) that affect fatigue 
critical baseline structure. For these 
alterations, the TC holder would 
determine whether the alterations 
themselves contain fatigue critical 
structure. For example, installation of a 
large cargo door would clearly affect 
fatigue critical baseline structure, but 
the door installation also may contain 
fatigue critical structure, such as door 
webs, frames, hinge installations, and 
door attachment structure installed on 
the baseline structure. 

Today’s proposal would require TC 
holders to submit the list of fatigue 
critical structure for both the baseline 
airplane and alterations no later than 90 
days after the effective date of the rule, 
for review and approval by the FAA 
Oversight Office. Upon approval, they 
would have to make the list available to 
operators required to comply with the 
supplemental inspection requirements 
of the AASFR and to STC holders 

sag ae to comply with this rule. 

TC holders would also be required to 
identify their alterations that affect 
fatigue critical baseline structure. For 
these alterations, the STC hoider would 
then determine whether the alterations 
themselves contain fatigue critical . 
structure. STC holders would have to 
submit the list of fatigue critical 
alteration structure no later than 270 
days after the effective date of the rule, 
for review and approval by the FAA 
Oversight Office, and upon approval, 
make the list available to affected 
operators. The six-month difference 


between the STC and TC holder 
submittal dates is intended to allow STC 
holders time to obtain and review the 
list of fatigue critical baseline structure 
developed by the TC holder. STC 
holders may need this list to determine 
if any of their alterations approved 
under an STC affect this structure. 
Throughout this proposal, the term 
“make available” is used in the same 
sense that it is currently used in 14 CFR 
21.50, which requires DAHs to make 
ICAs available to operators and others 
required to comply with them. We do 
not intend by this proposal to alter or 
interfere with the existing commercial 
relationships between DAHs and these 
other persons. We anticipate that DAHs 
would be allowed reasonable 
compensation for developing all of the 


‘required documents, which is consistent 


with current practice. * 


C. Damage Tolerance Evaluations and 
Damage Tolerance Inspections 


Because holders of TCs and STCs 
have not performed damage tolerance 
evaluations for many of their repairs 
and alterations, damage tolerance 
evaluations must be performed for 
operators to comply with the AASFR. 
Additionally, unless already 
accomplished, all future repairs and 
alterations affecting fatigue critical 
structure identified in the lists 
described above would need to have 
damage tolerance evaluations performed 
and damage tolerance inspections 
developed. 

In today’s proposal, repair and 
alteration data developed by TC and 
STC holders are divided into the 
following six categories: 

(1) Repair data published by TC 
holders. 

(2) Existing unpublished repair data 
developed by TC holders. 

(3) Future repair data developed by 
TC holders. 

(4) Alteration data developed by TC 
holders. 

(5) Alteration data developed by STC 
holders. 

(6) Repair data developed by STC 
holders. 

For repairs identified in category 2, 
TC holders would have to develop 
repair evaluation guidelines that 
provide a process operators could use to 
establish new or confirm the 
acceptability of existing damage 
tolerance inspections for those repairs. 
These guidelines will be discussed later 
in this section of the preamble. For the 
other categories of repair and alteration 
data, today’s proposal would require TC 
and STC holders to develop camage 
tolerance inspections. . 
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Repair data published by TC holders: 
TC holders publish repair data in SRMs, 
service bulletins, and other forms of 
data transmittal. They develop data for 
general application to a particular 
airplane model or airplane 
configuration. Since operators use these 
data for most repairs, providing damage 
tolerance inspections in these 
documents would enable them to 
comply with the AASFR for most 
existing and future repairs. 

For their published repair data that is 
current °6 as of the effective date of this 
proposed rule, and for all later 
published repair data, the TC holder 
would be required to review the data 
and identify each repair that affects 
fatigue critical structure. For each such 
repair, unless previously accomplished, 
the TC holder would be required to 
perform damage tolerance evaluations 
and develop any necessary changes to 
the repair or damage tolerance 
inspections. If the DTE concludes that 
damage tolerance based supplemental 
structural inspections are not necessary 
for a repair or for fatigue critical 
baseline structure affected by a repair, 
the DTI would contain a statement to 
that effect. For repair data published by 
the TC holder, today’s proposal would 
require the TC holder to submit DT 
data 37 by June 30, 2009 for review and 

_ approval by the FAA Oversight Office, 
or its properly authorized designees.#® 
And, upon approval, make the damage 
tolerance inspections available to 
operators required to comply with the 
DT requirements of the AASFR. 

Existing unpublished repair data 
developed by TC holders: This category 
consists of repairs that are typically 
developed for individual airplanes at 
the request of an operator. These repairs 
are often unique to a particular airplane 
or to a small group of airplanes 


36 By current, we mean repair data that is 
currently made available to operators by TC 
holders. We recognized that in some cases, TC 
holders will no longer have data for repairs they 
developed many years ago, and, therefore, would 
not be able to perform damage tolerance evaluations 
of those repairs. For these repairs, the TC holder 
would be required to develop repair evaluation 
guidelines that provide operators with a process for 
establishing DT data (see footnote 37). The repair 
evaluation guidelines are discussed later in this 
preamble. 

37 The term DT data as used in this rule means 
any DTE documentation and DTI that an operator 
may incorporate into their maintenance program for 
compliance with the AASFR. 

38 The term “properly authorized designees” is 
used throughout this proposal te refer to DERs who 
are fully trained in DT principles and who are 
specifically authorized by their supervising aircraft 
certification offices (ACOs) to make the referenced 
compliance findings. In many cases, we expect the 
initial compliance findings would be made by the 
ACOs themselves, and only later findings would be 
delegated. 


experiencing similar damage conditions _ lists of fatigue critical structure of their 
and, therefore, are typically not alterations, perform damage tolerance 
published for general application. evaluations, and develop damage’ 
Because of the significant number of tolerance inspections. In addition to 
these repairs that TC holders have alterations, some STC holders have 
developed, it would be very time. developed repairs that are applicable to 
consuming and costly for them to their alterations. STC holders would be 
research and identify all the repair data required to perform damage tolerance 
that may affect fatigue critical structure. evaluations and develop damage 
Today’s proposal would not ‘tolerance based inspections, if 
specifically 39 require TC holders to necessary, for those repairs that affect 
develop damage tolerance inspections any fatigue critical structure. For 

for these repairs. To address these existing alterations, STC holders would 
repairs, TC holders would be required _ be required to submit these data by June 
by today’s proposal to develop repair 30, 2009 for FAA approval. For future 
evaluation guidelines, as discussed later alterations, the DT data would be 

in this preamble. required before we approve the 

Future unpublished repair data alteration data. 
developed by a TC holder: While this 
category consists of the same types of 
repairs as the previous category, these 
repairs will be developed after the 
effective date of this proposed rule 
when TC holders will be fully aware of 
operators’ needs for DT data. Therefore, 
we are proposing that TC holders be 
required to develop DT data for these 
repairs. However, these repairs are 
frequently developed for airplanes that 
are undergoing maintenance and must 
be repaired before they can be returned 
to service. Because requiring damage 
tolerance evaluations under these 
circumstances would significantly delay 
the airplanes’ return to service, we are 
proposing that the DT data be developed 
according to an approved 

implementation schedule, as discussed 
later in this preamble. 

Alteration data developed by TC 
holders: These data include alterations 
specified in service bulletins or other 
service information. TC holders would 
be required to evaluate their alteration 
data to determine whether the alteration 
affects fatigue critical structure. If so, 
the TC holder would be required to 
develop a list of fatigue critical structure 
of the alteration, perform damage 
tolerance evaluations, and develop 
damage tolerance based inspections, if 
necessary. For existing alterations, TC 

~ holders would be required to submit 
these data by June 30, 2009 for FAA 
approval. For future alterations, the DT 
data would be required before we 
approve the alteration data. 

Alteration and repair data developed 
by STC holders: Similarly, STC holders 
would be required to determine whether 
their alterations affect fatigue critical 
structure (as identified in the list made 
available by the TC holder), develop 


D. Repair Evaluation Guidelines 


Today’s proposal would require TC 
holders to develop guidelines that 
would provide processes that operators 
could use for establishing DT data for 
repairs that affect fatigue critical 
structure. The guidelines must include 
the following items: 

e A process for conducting surveys of 
affected airplanes to identify and 
document all existing repairs that affect 
fatigue critical baseline structure. 

e A process for establishing DT data 
for repairs and for fatigue critical 
baseline structure affected by the 
repairs. 

e A DT data implementation schedule 
for repairs covered by the guidelines. 

The DT data implementation schedule 
is discussed later as a separate topic as 
it applies to repairs addressed by the 
guidelines and future unpublished 

. repairs for which the TC holders must 
develop damage tolerance inspections. 

For operators to be able to determine 
effectively which existing repairs need 
damage tolerance evaluations 
performed, they would need a process 
to identify and document those repairs. 
Today’s proposal would require TC . 
holders to develop a survey process that 
operators can use for identification and 
documentation of repairs for the 
affected airplanes. Using the lists of 
fatigue critical structure developed by 
TC and STC holders, this process would 
provide operators with a means for 
determining which existing repairs 
affect fatigue critical structure. The 
process would also provide instructions 
for documenting those repairs by listing 
or describing the repair information 4° 
that will be necessary to establish DT 
data for the repair. 

39 The process developed by the TC holder for the 
repair evaluation guidelines may, however, 
recommend that operators submit such repairs to 
the TC holder for a DTE. This may be the case if 


the TC holder determines there are not a large 
number of such repairs on that airplane model fleet. 


40 Examples of repair information include 
location, dimensions, materials, fastener 
configuration, physical changes made to fatigue 
critical structure, and proximity of repairs or 
alterations to other repairs. 
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Today’s proposal would also require 
the TC holder to develop a process that 
operators can use for establishing DT 
data. The process most commonly used 
today by operators to obtain DT data is 
time consuming and resource intensive. 
The process required by today’s 
proposal would provide operators with 
various methods for obtaining DT data 
for repairs. Possible methods for 
obtaining the required DT data may 
include— 

e Using existing FAA approved data. 
These may include TC holder developed 
service information such as SRMs, 
service bulletins, and Repair 
Assessment Guideline (RAG) documents 
developed for compliance to § 121.370. 

¢ Making direct requests for, support 
from the TC holder for repairs. If the TC 
holder determines that the existing 
service information does not provide 
operators with the needed DT data, the 
process may recommend that the 
operator directly solicit DT data from a 
TC holder. In this case, the TC holder 
would evaluate the operator’s request 
and make available damage tolerance 
inspections for a specific repair or 
alteration or group of repairs and 

alterations as needed. If the processes 
developed for the repair evaluation 
guidelines direct the operator to obtain 
assistance from the TC holder, the TC 
holder would be required to provide 
such assistance. This assistance must be 
provided in a manner that would 
support the DT data implementation 
schedule. 

e Using repair evaluation procedures. 
These procedures would enable 
operators to establish damage tolerance 
inspections without having to contact 
the TC holder for direct support. These 
procedures may be similar in concept to 
the RAG documents. 


E. Damage Tolerance Data 
Implementation Schedule 


Today’s proposal would require the 
TC holder to develop an 
implementation schedule that addresses 
the timing of key tasks required by this 
proposal. The DT data implementation 
schedule would specify appropriate 
timing for the following tasks: 

¢ Conducting airplane surveys to 
identify and document repairs and 
alterations that affect fatigue critical 
structure. 

e Performing damage tolerance 
evaluations and developing damage _ 
tolerance inspections for existing repairs 
that affect fatigue critical structure. 

e Performing damage tolerance 
evaluations and developing damage 
tolerance inspections for unpublished 
future repairs that affect fatigue critical 
structure. 


e Revising maintenance programs to 
incorporate damage tolerance 
inspections. 

In establishing the timing of these 
tasks, TC holders would need to 
determine if the available industry 
resources are sufficient to perform the 
tasks within the proposed time. If not, 
the processes or timing developed for 
the tasks may need to be reassessed to 
provide schedules that make the most 
efficient use of resources, while 
ensuring the continued airworthiness of 
the affected airplanes. 

For future unpublished repair data, 
the implementation schedule may 
define a process that allows an airplane 
to return to service before all necessary 
DT data are submitted for FAA 
approval. This process may involve an 
initial approval of repair data to allow 
an airplane to return to service and 
subsequent submittal and approval of 
the DT data. The details of the timing of 
when data are to be submitted and 
approved would be included in the 
implementation schedule. A phased 
process may be necessary to minimize 
the burden placed on TC holder 
resources and to reduce unnecessary 
down time of airplanes. 

A similar process is described in AC 
25.1529—1. A modified version of the 
process defined in AC 25.1529—1 has 
been approved by the FAA and is 
currently being used in industry. ARAC 
has established a process that is similar 
to the modified version of the process 
defined in AC 25.1529—1. This process 
has been incorporated into a proposed 
advisory circular and may be 
incorporated into the DT data 
implementation schedule for future 
repairs that is required by today’s 
proposal. 

For implementation schedules 
required for existing repairs, the TC 
holder would submit implementation 
schedules as part of the repair 
evaluation guidelines to the FAA 
Oversight Office, for review and 
approval by December 30, 2009. This 
proposal would mandate that future 
repair data be submitted to the FAA 
Oversight Office for review and 
approval, according to the 
implementation schedule approved as 
part of the Repair Evaluation 
Guidelines. 


F. Compliance Plan 


The FAA intends to establish the 
requirements for a compliance plan to 
ensure that affected DAHs and the FAA 
have a common understanding and 
agreement of what is necessary to 
achieve compliance with this proposed 
rule. The plan would also ensure that 
the DAHs produce'the DT data in a’ 


timely manner that is acceptable in 
content and format. Integral to the 
compliance plan will be the inclusion of 
procedures to allow the FAA to monitor 
progress toward compliance. These 
aspects of the plan will help ensure that 
the expected outcomes will be 
acceptable and on time for 
incorporation by the affected operators 
into their maintenance programs as 
required by the AASFR. The affected 
DAHs would be required to submit a 
compliance plan that addresses the 
following: 

¢ The proposed schedule for meeting 
the compliance dates, including all 
major milestones. 

e A proposed means of compliance 
with the requirements to develop and 
make available DT data. 

e Any planned alternatives to 
guidance provided in FAA advisory 
material. 

e A draft of all required compliance 
items not less than 60 days before the 
stated compliance dates. 

e A process for continuous 
assessment of service information for 
the affected transport category airplane 
fleet that includes: 


—Effectiveness of the damage tolerance’ 
inspections and repair evaluation 
guidelines; and 

—Development of new or revised DT . 
data. 


¢ Distribution of approved DT data. 

The compliance plan is based 
substantially on “The FAA and Industry 
Guide to Product Certification,” which 
describes a process for developing 
project-specific certification plans for 
type certification programs. This 
guide +! recognizes the importance of 
ongoing communication and 
cooperation between applicants and the 
FAA. Today’s proposal, while 
regulatory in nature, is intended to 
encourage the establishment of the same 
type of relationship in the process of 
complying with DAH requirements. 

We will issue an AC to include 
guidance for a compliance plan. FAA 
advisory material, while not mandatory, 
describes one means, but not the only 
means, of compliance. Similar to the 
process used in the type certification, 
applicants may propose acceptable 
alternatives to the means of compliance 
described in advisory circulars. When 
an applicant chooses to comply by an 
alternative means, it should identify the 
alternative as early as possible to 
provide an opportunity to resolve any 
issues that may arise that could lead to 
delays in the compliance schedule. 


#1 This Guide is available at http://www.faa. gov! 


certification/aircraft. 
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One of the sections in the proposed 
compliance plan requires a detailed 
explanation of how the proposed means 
of compliance would meet the 
requirements of the section if the 
proposed means of compliance differs 
from that described in FAA advisory 
material. This part of the compliance 
plan would enable the FAA Oversight 
Office to identify and resolve any issues 
that may arise with the proposal of the 
DAH without jeopardizing the ability of 
the applicant or DAH to comply by the 
compliance time. 

Today’s proposal would require TC 
holders and applicants for TCs to 
correct a deficient plan, or deficiencies 
in implementing the plan, in a manner 
identified by the FAA Oversight Office. 
Before the FAA formally notifies a TC 
holder or TC applicant of deficiencies, 
we intend to establish a mutual 
understanding of the deficiencies and a 
way to correct them. Therefore, the 
notification referred to in this paragraph 
should document the corrective action. 
The TC holder or applicant will then 
have 30 days to implement the 
corrective action. 

The ability of an operator to comply 
with the AASFR is dependent on TC 
holders, certain STC holders, and 
applicants complying on time with the 
approved compliance plan 
requirements. The FAA will carefully 
monitor compliance and take 
appropriate action if necessary to help 
ensure timely compliance. Failure to 
comply by the specified dates would 
constitute a violation of the 
requirements and may subject the 
violator to certificate action to amend, 
suspend, or revoke the affected 
certificate (49 U.S.C. 44709). It may also 
subject the violator to a civil penalty of 
not more than $25,000 per day, per 
certificate until the violator complies 
With these requirements (49 U.S.C. 
46301). 

For those persons applying after the 
effective date of the rule for STCs or 
amendments to TCs, the affected 
persons would not have to address DT 
for repairs and alterations until a 
compliance plan defining the 
certification basis for the overall STC or 
amended TC is needed. The proposal 
also specifies compliance dates for 
submitting compliance plans for - 
evaluating design changes and 
developing service information for 
maintenance actions that must be 
performed. The compliance dates for the 
affected persons are as follows: 
¢ Holders of TCs—no later than 90 


days after the effective date ofthe rule. ~ 


¢ Holders of STCs—no later than 180 
days after the effective date of the rule, 


e Applicants for STCs and 
amendments to TCs if the certificate was 
not issued before the effective date of 
the final rule—before the certification of 
STC or amended TC. 


X. New Subparts for Airworthiness _ 
Operational Rules 


As we discussed earlier in this 
preamble, today’s proposal would create 
a new subpart I, Continued 
Airworthiness and Safety 
Improvements, in part 25. This new 
subpart would provide a common, 
location for rules that impose ongoing 
responsibilities on DAHs. In addition, 
the FAA proposes to create new 
subparts for airworthiness-related 
operational rules to provide a common 
location for these rules. The FAA 
believes creating new subparts where 
these rules could be located will 
enhance the reader’s ability to readily 
identify rules pertinent to continued 
airworthiness. In addition, we believe 
this will ensure easy visibility of these 
requirements. 

These new subparts would contain 
certain rules from other proposals (e.g., 
Enhanced Airworthiness Program for 
Airplane Systems/Fuel Tank Safety 
(EAPAS/FTS)) and other existing and 
future rules related to the support of 
continued airworthiness. In particular, - 
these new subparts would contain rules 
that address aging airplane issues. 
Unless stated otherwise in the specific 
aging airplane proposal, our purpose in 
moving requirements to these new 
subparts is to ensure easy visibility of 
those requirements applicable to the 
continued airworthiness of the airplane. 
We do not intend to change the legal 
effect of the requirements in any other 
way. In the context of today’s proposal, 
the most significant effect of the 
proposed reorganization of the 
operational airworthiness requirements 
is to redesignate sections of the AASFR 
and place those sections in the new 
subparts. The affected sections include 
the supplemental inspection 
requirements, currently codified as 
§§ 121.370a. and 129.16; the repair 
assessment for pressurized fuselages 
requirements, currently codified as 
§§ 121.370 and 129.32; and the aging 
airplane inspections and records 
reviews requirements, currently 
codified as §§ 121.368 and 129.33. This 
proposal would redesignate 

e §§ 121.370a and 129.16 as 
§ 121.1109 and § 129.109, respectively, 
and place them in new subparts AA and 
B, respectively. 

e §§ 121.370 and 129.32 as § 121.1107 
and § 129.107, respectively, and place 
them in new wae AA and B, 
respectively. 


e §§ 121.368 and 129.33 as 
§§ 121.1105 and 129.105, respectively, 
and place them in new subparts AA and 
B, respéctively. 

Some of the other planned aging 
airplane proposals include similar 
language that establishes the new 
operational subparts, redesignates . 
certain sections of these rules, and 
establishes requirements common to 
each of the aging airplane proposals. In 
addition, certain of the proposals 
include new requirements specific to 
that rule. Today’s proposal, however, 
does not include any new operational 
requirements. Once any one of the aging 
airplane proposals becomes a final rule, 
we will remove the duplicative 
requirements (i.e., requirements that 
establish the new subparts and 
redesignate sections of certain 
operational rules) from the other aging 
airplane proposals. 


XI. FAA Advisory Committee bhited 
Guidance Material 


-The FAA tasked the Aviation 
Rulemaking Advisory Committee 
(ARAC) 4? to help with the development 
of a process that operators can use for 
establishing DT data for repairs. The 
goal of this task was to have the ARAC 
develop guidance materials that would 
support industry compliance with the 
AASEFR, as it applies to repairs affecting 
fatigue critical structure. The ARAC has 
developed guidelines and 
implementation schedules for existing 
and future repairs. These guidelines and 
implementation schedules are provided 
in proposed draft AC 120—XX, which 
the FAA has published with today’s 
proposal. This AC will provide DAHs 
guidance for producing the DT data that 
would be necessary for compliance with 
this proposed rule. In addition, it will 
provide operators with a recommended 
process for incorporating DT data into 
their maintenance programs, after the 
data are approved by the FAA and made 
available to them.*? We request 
comments on this draft AC. 


XII. Paperwork Reduction Act 


Information collection requirements 
in the AASFR have been previously 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)) and have been 
assigned OMB Control Numbers: 2120— 
0020 and 2120-0008. Part 129 record 
requirements can bé found in 


4269 FR 26641, May 13, 2004. 

43 The means of incorporating the DT data into an 
air carrier's FAA-approved maintenance program is 
subject to approval by the certificate holder’s 
Principal Maintenance Inspector (PMI) or other 
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International Civil Aviation 
Organization Annexes. 

The FAA reviewed data associated 
with compliance to the AASFR and data 
associated with this proposal. We have 
determined that this rule is a transfer of 
responsibility only and there is no 
additional paperwork burden on the 
public. The paperwork burden for 
compliance with the AASFR will be 
reduced as a result of today’s proposal 
_ due to a reduction in the numbers of 
repairs and alterations that will need an 
individual damage tolerance 
assessment. This is because this 
proposal will require design approval 
holders to develop a streamlined 
approach for assessing repairs. 

nder the Paperwork Reduction Act 
of 1995, (5 CFR 1320.8(b)(2)(vi)), an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a currently valid OMB control 
number. 


XIII. Regulatory Evaluation/Analysis 


Regulatory Evaluation, Regulatory 
Flexibility Analysis, International Trade 
Impact Assessment, and Unfunded 
Mandates Assessment 


Proposed changes to Federal 
regulations must undergo several 
economic analyses. First, Executive 
Order 12866 directs that each Federal 
agency shall propose or adopt a 
regulation only upon a reasoned 
determination that the benefits of the 
intended regulation justify its costs. 
Second, the Regulatory Flexibility Act 
of 1980 requires agencies to analyze the 
economic impact of regulatory changes 
on small entities. Third, the Trade 
Agreements Act (19 U.S.C. 2531-2533) 
prohibits agencies from setting 
standards that create unnecessary 
obstacles to the foreign commerce of the 
United States. In developing U.S. 
standards, this Trade Act requires 


agencies to consider international 
standards and, where appropriate, to be 
the basis of U.S. standards. Fourth, the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104—4) requires agencies to 
prepare a written assessment of the 
costs, benefits, and other effects of 
proposed or final rules that include a 
Federal mandate likely to result in the 
expenditure by State, local, or tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
annually (adjusted for inflation). 


The Department of Transportation 
Order DOT 2100.5 prescribes policies 
and procedures for simplification, 
analysis, and review of regulations. If 
the expected cost impact is so minimal 
that a proposal does not warrant a full 
evaluation, this order permits a 
statement to that effect. The basis for the 
minimal impact must be included in the 
preamble, if a full regulatory evaluation 
of the cost and benefits is not prepared. 
Such a determination has been made for 
this rule. The reasoning for that 
determination follows. 


The recently published Aging 
Airplane Safety final rule (AASFR) 44 
requires airline operators of certain large 
transport category airplanes to 
implement damage tolerance (DT) based 
inspections and procedures for airplane 
structure susceptible to fatigue cracking 
that could contribute to catastrophic 
failure. This proposed rule is a 
counterpart to the AASFR. This 
proposed rule transfers the 
responsibility of developing DT data 
and documents from operators to Design 
Approval Holders (DAHs) and, 
therefore, has minimal to no costs. 
Additionally, the DAH requirements do 
not preclude DAHs from recouping their 
costs by seeking reasonable 
compensation from the operators for the 
proposal’s required DT data and 
documents. 


The purpose of this proposal is to 
ensure that operators have the necessary 
data and documents to support timely 
compliance the requirements of 
§§ 121.370(a) and 129.16 of the AASFR. 
Timely operator compliance improves 
the safety of the fleet. 


Existing certification and operational 
rules already require operators to 
implement the DT inspections and 
procedures this proposal would require 
DAHs to develop. Amendment 25-45 
(or later) airplanes, affected by this 
proposal, are required by § 25.571 to 
incorporate damage tolerance 
inspections to the baseline structure, 
repairs, and alterations. On pre- 
Amendment 25-45 airplanes, DT 
inspection and procedures for the 
baseline structure are required by 
airworthiness directive (AD). In 
addition, damage tolerance inspections 
for repairs, alterations and 
modifications to affected Boeing 727 
and 737—100/200 are also required by 
AD. Damage tolerance inspections for 
repairs to the pressurized fuselage *° for 
certain pre-Amendment 25-45, 
airplanes 4° are required by § 121.370. 
By December 2010, damage tolerance 
inspections for the baseline structure 
and repairs, alterations, and 
modifications for the remaining pre- 
Amendment 25-45 affected airplanes 
will be required by §§ 121.370a and 
129.16. Despite these requirements, in 
many cases, DT data and documents 
have not yet been developed for many ~ 
repairs and alterations made to the 
affected airplanes. 


The following table shows a summary 
of the regulatory requirements for DT 
inspection programs. The shaded areas 
in the table represent regulatory gaps 
filled by the AASFR (§ 121.370a) 
requirements to develop DT inspections 
and procedures for fatigue critical 
airplane structural areas. 


Airplane damage tolerance requirements. 


Amendment level airplane 
models 


Baseline structure 


Repairs to fuselage & door 
skin, bulkhead webs 


Repairs to all other areas 


Alterations/modifications 


25-45 or later 


737-900, 757, 767, 777, 
MD11, ATR42, 
ATR72, F100, A320, 
A321, A318, A319, 
A300-600, A310, 

- A340, A330, EMB 
135, EMB 145, SAAB 
340, SAAB 2000, CL- 
600, DHC-8, DO-328, 
BAE146, BAE Jet- 
stream 4100. 


4470 FR 5518, February 2, 2005. 
45 Fuselage, door skins, and bulkhead webs. 


Certification Basis: 
§ 25.571. 

—Amat 25-45 and later 
amendments_require 
damage tolerance (DT) 
inspections. 


Certification Basis: 
§ 25.571. 

—Amat 25-45 and later 
amendments require 
damage tolerance (DT) 
inspections. 


Certification Basis: 
§ 25.571. 

—Amdt 25—45 and later 
amendments require 
damage tolerance (DT) 
inspections. 


46 A-300 (excluding the -600 model), 707/720, 
727, 737—300/400/500/600/700/800, 747, BAC 1- 
11, F-28, L-1011, DC-8, DC-9/MD-—80, DC-10. 


Certification Basis: 
§ 25.571. 

—Amat 25-45 and later 
amendments require 
damage tolerance (DT) 
inspections. 
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Airplane damage tolerance requirements 
Amendment level airplane 
models Baseline structure — a ree gg Repairs to all other areas Alterations/modifications 
Pre 25-45 
727, 737—100/200 .......... § 121.370 (Repair Assess- | SID ADs SID ADs. 
ee ment Rule) and SID ADs. 
Pre 25-45 
BAC 1-11, F-28, L- 
1011, DC-8, DC-9, 
MD-80, DC-10. 
Pre 25-45 
Pre 25-45 
oped. < 
A SID has been developed | § 121.370 | 121.8708 | 121.370. 
—AD is pending ................ 
A SID will be developed ... | § 121.370 | 129.3708 | 121.370. 
—An AD will need to be 
issued. 


In summation, this proposed rule 
would transfer the responsibility from 
the existing requirements for developing 
DT based inspections and procedures 
from part 121 operators to DAHs. This 
would result in a decrease of the 
societal cost of compliance because the 
DAHs, with their greater expertise and 
access to design data, are in the best 
position to identify fatigue critical 
structure and methods and frequency of 
inspections operators need to comply 
‘with the AASFR. DAHs can develop 
these data with greater efficiency than 
individual operators and these costs 
would be amortized over a larger fleet. 
This proposed rule would ensure that 
the required data are developed in a 
timely manner to minimize the 
possibility for disruption of airline 
operations when the AASFR 
compliance deadline is reached. 

The FAA has, therefore, determined 
this rulemaking action is not a 
“significant regulatory action”’ as 
defined in section 3(f) of Executive 
Order 12866, and is not “significant” as 
defined in DOT’s Regulatory Policies 
and Procedures. In addition, the FAA 
has determined that this rulemaking 
action: (1) Would not have 4 significant 
economic impact on a substantial 
number of small entities; (2) would not 
affect international trade; and (3) would 
not impose an unfunded mandate on 
state, local, or tribal governments, or on 
the private sector. We solicit comments 
regarding these findings. 


Regulatory Flexibility Analysis 
The Regulatory Flexibility Act of 1980 
(RFA) establishes “‘as a principle of 


47 Supplemental Inspection Document. 


regulatory issuance that agencies shall 
endeavor, consistent with the objective 
of the rule and of applicable statutes, to 
fit regulatory and informational 
requirements to the scale of the 
business, organizations, and 
governmental jurisdictions subject to 
regulation.” To achieve that principle, 
the RFA requires agencies to solicit and 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions. The RFA covers a wide-range of 
small entities, including small 
businesses, not-for-profit organizations 
and small governmental jurisdictions. . 

Agencies must perform a review to 
determine whether a proposed or final 
rule will have a significant economic 
impact on a substantial number of small 
entities. If the agency determines that it 
will, the agency must prepare a 
regulatory flexibility analysis as 
described in the Act. 

However, if an agency determines that 
a proposed or final rule is not expected 
to have a significant economic impact 
on a substantial number of small 
entities, section 605(b) of the 1980 RFA 
provides that the head of the agency 
may so certify and a regulatory 
flexibility analysis is not required. The 
FAA believes the proposed rule would 
not have a significant economic impact 
on a substantial number of small 
entities. 

’ The FAA recently adopted the Aging 
Airplane Safety final rule (AASFR),4® 
which, among other things, requires 
airline operators of certain large 
transport category airplanes 49 to 


4870 FR 5518, February 2, 2005. 
49 The rule applies to turbine powered airplane 
models with a maximum type certificated passenger 


implement damage tolerance (DT) based 
inspections and procedures for airplane 
structure. 

This proposed rule is a counterpart to 
the AASFR. By the effective date of this 
proposal, DT inspection programs, 
required by this proposal, will already 
be required by AD, certification or 
operational regulations for ali part 121 
airplanes affected by this proposal. The 
proposed rule would transfer the 
requirement to develop AASFR DT 
based inspections and procedures from 
part 121 operators to design approval 
holders (DAHs). A significant number of 
part 121 operators are small entities. By 
transferring the responsibility from part 
121 operators to DAHs, this proposal 
would relieve small-entity part 121 
operators of what could be a significant 
cost. 

DAHs include manufacturers of part 
25 airplanes and supplemental type 
certificate (STC) holders for repairs and 
alterations made to these airplanes. 

The current United States part 25 
airplane manufacturers include: Boeing, 
Cessna Aircraft, Gulfstream Aerospace, 
Learjet (owned by Bombardier), 
Lockheed Martin, McDonnell Douglas (a 
wholly owned subsidiary of The Boeing 
Company), and Raytheon Aircraft. 
These manufacturers would incur Type 
Certificate (TC) and Amended TC costs. 
Because all U.S. transport-aircraft 
category manufacturers have more than 
1,500 employees, none are considered 
small entities. 

STC holders include manufacturers 
and operators of part 25 airplanes, some 
of which are small-entities. Since the 


capacity of 30 or more, or a maximum payload 
capacity of 7,500 pounds or more. 


| 
| | 
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DAH requirements do not preclude 
them from seeking reasonable 
compensation from the operators for the 
proposal’s required DT data and 
documents, small-entities STC holders, 
with less than 1,500 employees, should 
be able to recoup their cosjs. 

Therefore, the FAA certifies that this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. We 
request comments on this finding. 


International Trade Impact Assessment 


The Trade Agreement Act of 1979 
prohibits Federal agencies from 
establishing any standards or engaging 
in related activities that create 
unnecessary obstacles to the foreign 
commerce of the United States. 
Legitimate domestic objectives, such as 
safety, are not considered unnecessary 
obstacles. The statute also requires 
consideration of international standards 
and, where appropriate, that they be the 
basis for U.S. standards. 

The FAA has assessed the potential 
effect of this proposed rule and 
determined that it would impose the - 
same costs on domestic and 
international entities and thus have a 
neutral trade impact. 


Unfunded Mandate Assessment 


14 CFR Part 129 


Air carriers, Aircraft, Aviation safety, 
Reporting and recordkeeping ‘ 
requirements, Security measures, 
Smoking. 


XIV. The Proposed Amendments 


. In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend Chapter I of Title 14, 
Code of Federal Regulations part 25 as 
follows: 


PART 25—AIRWORTHINESS 
STANDARDS: TRANSPORT 
CATEGORY AIRPLANES 


1. The authority citation for part 25 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701, 
44702 and 44704. 


2. Amend § 25.1 by adding a new 
paragraph (c) to read as follows: 


§25.1 Applicability. 
* * * * * 

(c) This part also establishes 
requirements for holders of type 
certificates and supplemental type 
certificates to take actions necessary to 
support the continued airworthiness of 
transport category airplanes. 

3. Add a new section § 25.3 to read as 
follows: 


The Unfunded Mandate Reform Act of §25.3 Design approval holder 


1995 (the Act) is intended, among other 
things, to curb the practice of imposing 
unfunded Federal mandates on State, 
local, and tribal governments. Title II of 
the Act requires each Federal agency to 
prepare a written statement assessing 
the effects of any Federal mandate in a 
proposed or final agency rule that may 
result in an expenditure of $100 million 
or more (adjusted annually for inflation) 
in any one year by State, local, and 
tribal governments, in the aggregate, or 
by the private sector; such a mandate is 
deemed to be a “‘significant regulatory 
action.” The FAA currently uses an 
inflation-adjusted value of $120.7 
million in lieu of $100 million. 

This proposal does not contain such. 
a mandate. The requirements of Title II 
do not apply. 


List of Subjects 
14 CFR Part 25 


Aircraft, Aviation safety, Reporting 
and recordkeeping requirements. 


14 CFR Part 121 


requirements. 

Subpart I of this part contains 
requirements that apply to— 

(a) Holders of type certificates and 
supplemental type certificates; and 

) Applicants for type certificates and 

changes to those certificates. 

4. Amend part 25 by adding a new 
subpart I to read as follows: 


Subpart I—Continued Airworthiness 


Sec. 
25.1801 Purpose and definition. 


Supplemental Structural Inspections 

25.1823 Holders of type certificates— 
Repairs. 

25.1825 Holders of type certificates— 
Alterations and repairs to alterations. 

25.1827 Holders of and applicants for a 
supplemental type certificate— 
Alterations and repairs to alterations. 

25.1829 Compliance plan. 


Subpart I—Continued Airworthiness 


§ 25.1801 Purpose and definition. 


(a) This subpart establishes 
requirements for support of the 
continued airworthiness of transport 


Air carriers, Aircraft, Airmen, Alcohol category airplanes. These requirements 


abuse, Aviation safety, Charter flights, 
Drug abuse, Drug testing, Reporting and 
recordkeeping requirements, Safety, 


* Transportation. 


may include performing assessments, 


-developing design changes, developing 


revisions to Instructions for Continued 
Airworthiness, and making necessary 


documentation available to affected 
persons. This subpart applies to the 
following persons as specified in each 
section of this subpart: 

(1) Holders of type certificates and 
supplemental type certificates. 

(2) Applicants for type certificates and 
changes to those certificates (including 
services bulletins describing design 
changes). Applicants for changes to type 
certificates must comply with the 
requirements of this subpart in addition 
to the airworthiness requirements 
determined applicable under § 21.101 of 
this subchapter. 

(b) For purposes of this subpart, the 
FAA Oversight Office is the aircraft 
certification office or office of the 
Transport Airplane Directorate with 
oversight responsibility for the relevant 
type certificate or supplemental type 
certificate, as determined by the 
Administrator. 


Supplemental Structural Inspections 


§ 25.1823 Holders of type certificates— 
Repairs. 

(a) Applicability. Except as specified 
in paragraph (h) of this section, this 
section applies to transport category, 
turbine powered airplane models with a 
type certificate issued after January 1, 
1958, that as a result of original type 
certification or later increase in capacity 
have— 

(1) A maximum type certificated 
passenger seating capacity of 30 or 
more; or 

(2) A maximum payload capacity of 
7,500 pounds or more. 

(b) Definitions. The following 
definitions apply to this section and 
§§ 25.1825, 25.1827, and 25.1829 of this 
subpart: 

Affects means structure has been 
physically repaired, altered, or 
modified, or the structural loads acting 
on the structure have been increased or 
redistributed. 

Baseline structure means structure 
that is designed under the original type 
certificate or amended type certificate 
for that airplane model. 

Damage Tolerance Evaluation (DTE) 
means a process that leads to a 
determination of maintenance actions 
necessary to detect or preclude fatigue 
cracking that could contribute to a 
catastrophic failure. As applied to 
repairs and alterations, DTE includes 
the evaluation both of the repair or 
alteration and of the fatigue critical 
structure affected by the repair or 
alteration. 

Damage Tolerance Inspection (DTI) 
means inspections and other procedures 
developed as a result of a DTE. These 
include the location of the airplane 
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structure to be inspected, the inspection 
method, the threshold and interval 
associated with those inspections, and 
corrective maintenance actions. In some 
cases the corrective actions may include 
replacement of structure. If the DTE 
concludes that damage tolerance based 
supplemental structural inspections are 
not necessary for a repair or alteration 
that affects fatigue critical structure, the 
DTI would contain a statement to that 
effect. 

DT Data means DTE documentation 
and DTI. 

DT data implementation schedule 
consists of documentation that 
establishes the timing for accomplishing 
the necessary actions for developing DT 
data for repairs and alterations, and for 
incorporating those data into an 
operator’s continuing airworthiness 
maintenance program. 

DTE documentation means data that 
identifies the evaluated fatigue critical 
structure, the basic assumptions applied 
in a DTE, and the results of a DTE. 

Fatigue critical structure means 
airplane structure that is susceptible to 
fatigue cracking that could contribute to 
a catastrophic failure, as determined in 
accordance with § 25.571 of this part. 
Such structure may be part of the 
baseline structure or part of an 
alteration. 

Published repair data means generally 
applicable instructions for 
accomplishing repairs, such as those 
provided in structural repair manuals 
and service bulletins. 

(c) List of fatigue critical baseline 
structure. For airplanes specified in 
paragraph (a) of this section, the holder 
of a type certificate must: 

(1) Identify fatigue critical baseline 
structure for all airplane model 
variations and derivatives approved 
under the type certificate. 

(2) Develop and submit to the FAA 
Oversight Office for review and 
approval, a list of the structure 
identified in (c)(1) and, upon approval, 
make the list available to persons 
required to comply with § 25.1827 of 
this part and §§ 121.1109 and 129.109 of 
this chapter. 

(d) Existing and future published 
repair data. For repair data published 
by a holder of a type certificate that is 
current as of [effective date of the final 
rule] and for all later published repair 
data, the holder of a type certificate 
must: 

(1) Review the repair data, and 
identify each repair specified in the data 
that affects fatigue critical baseline 
structure identified in paragraph (c)(1). 

(2) Perform a DTE and aoe op DTI 
for each repair identified in paragraph 
(d)(1), unless previously accomplished. 


(3) Submit the DT data to the FAA 
Oversight Office or its properly 
authorized designees for review and 
approval. 

4) Upon approval, make the DTI 
available to persons required to comply 
with §§ 121.1109 and 129. 109 of this 
chapter. 

Future repair data published. 
Foe repair data developed by a holder of 
a type certificate that is approved after 
{effective date of the final rule] and is 
not published, the type certificate 
holder must accomplish the following 
for repairs specified in the repair data 
that affect fatigue critical baseline 
structure: 

(1) Perform a DTE and develop DTI in 
accordance with the approved DT data 
implementation schedule developed for 
compliance with paragraph (f)(1)(iii) of 
this section. 

(2) Submit the DT data in accordance 
with the implementation schedule for 
review and approval by the FAA 
Oversight Office or its properly 
authorized designees. 

(3) Upon approval, make the 
approved DTI available to persons 
required to comply with §§ 121.1109 
and 129.109 of this chapter. 

(f) Repair Evaluation Guidelines. The 
holder of a type certificate for each 
airplane model subject to this section 
must— 

(1) Develop repair evaluation 
guidelines for operators’ use that 
include— 

(i) A process for conducting surveys 
of affected airplanes that will enable 
identification and documentation of all 
existing repairs that affect fatigue 
critical baseline structure identified in 
paragraph (c)(1) of this section and 
§ 25.1825(b)(2) of this part; 

(ii) A process for establishing DT data 
for repairs identified in paragraph 
(H(1)G); 

(iii) A DT data implementation 
schedule for repairs covered by the 
repair evaluation guidelines. 

(2) Submit the repair evaluation 


guidelines to the FAA Oversight Office 


for review and approval. (3)Upon 
approval, make the guidelines available 
to persons required to comply with 

§ 25.1827 of this part and §§ 121.1109 
and 129.109 of this chapter. 

(4) If the guidelines direct the 
operator to obtain assistance from the 
holder of a type certificate, provide such 
assistance in accordance with the DT 
data implementation schedule. 

(g) Compliance times. Holders of type 
certificates must submit the following to 
the FAA Oversight Office or its properly 
authorized designees for review and 
approval by the specified compliance 
time: 


(1) The list of fatigue critical baseline 
structure required by paragraph (c)(2) of 
this section must be submitted no later 
than 90 days after [the effective date of 
the rule]. 

(2) For published repair data that is . 
current as of [the effective date of the 
rule], the DT data required by paragraph 
(d)(3) of this section must be submitted 
by June 30, 2009. 

(3) For repair data published after [the 


- effective date of the rule], the DT data. 


required by paragraph (d)(3) of this 
section must be submitted before FAA 
approval of the repair data. 

(4) The repair evaluation guidelines 
required by paragraph (f)(1) of this 
section must be submitted by December 
30, 2009. 

(h) Exceptions. The requirements of 
this section do not apply to the 
following ransport category airplane 
models: 

(1) Convair CV—240, 340, 440, if 
modified to include turbine engines. 

(2) Vickers Armstrong Viscount, 
TCDS No. A-814. 

(3) Douglas DC-3, if modified to 
include turbine engines, TCDS No. A-— 
618. 

(4) Bombardier CL—44, TCDS No. 
1A20. 

(5) Mitsubishi YS—11, TCDS No. 
A1PC. 

(6) British BAC 1-11, 
TCDS No. A5SEU. 

(7) Concorde, TCDS No. A45EU. 

(8) deHavilland D.H. 106 Comet 4C, 
TCDS No. 7A10. 

(9) VFW-Vereinigte Flugtechnische 
Werk VFW-614, TCDS No. A39EU. 

(10) Ilyushin Aviation IL 96T, TCDS 
No. A54NM. 

(11) Bristol Aircraft Britannia 305, 
TCDS No. 7A2. 

(12) Handley Page Herald Type 300, 
TCDS No. A21N. 

(13) Avions Marcel Dassault—Breguet 
Aviation Mercure 100C, TCDS No. 
A40EU. 

(14) Airbus Caravelle, TCDS No. 7A6. 


§ 25.1825 Holders of type certificates— 


Alterations and repairs to alterations. 


(a) Applicability. This section applies 
to transport category airplanes subject to 
§ 25.1823 of this part. 

(b) Fatigue critical alteration 
structure. For each existing alteration, 
developed by the holder of a type 
certificate, the holder of a type 
certificate must: 

(1) Review existing alteration data and 
identify all alterations that affect fatigue 
critical baseline structure identified in 
§ 25.1823(c)(1) of this part. 

(2) For each alteration identified in 
paragraph (b)(1) of this section, identify 
any fatigue critical alteration structure. 
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(3) Develop and submit to the FAA 
Oversight Office for review and 
approval a list of the structure identified 
in paragraph (b)(2) of this section. 

(4) Upon approval, make the list 
required in paragraph (b)(2) of this 
section available to persons required to 
comply with §§ 121.1109 and 129. 109 of 
this chapter. 

(c) DT Data For Alterations. For each 
existing and future alteration developed 
by a holder of a type certificate, that 
affects fatigue critical baseline structure 
identified in § 25.1823(c)(1) of this part, 
unless previously accomplished, the 
type certificate holder must: 

(1) Perform a DTE and develop DTI 
for the alteration. 

(2) Submit the DT data developed in 


accordance with paragraph (c)(1) of this” 


section to the FAA Oversight Office or 
its properly authorized designees for 
review and approval. 

(3) Upon approval, make the Dl 
available to persons required to comply 
with §§ 121.1109 and 129.109 of this 
chapter. 

(d) DT Data for Repairs Made to 
Alterations. For existing and future 
repair data developed by a holder of a 
type certificate, the type certificate 
holder must: 

(1) Review the repair data, and 
identify each repair that affects any 
fatigue critical alteration structure 
identified in (b)(2) of this 


. section. 


(2) For each conit identified in (d)(1) 
of this section, unless previously 
accomplished, perform a DTE and 
develop DTI. 

(3) Submit the DT data developed in 
accordance with paragraph (d)(2) of this 
section to the FAA Oversight Office or 
its properly authorized designees for © 
review and approval; 

(4) Upon approval, make the DTI 
available to persons required to comply 
with §§ 121.1109 and 129.109 of this 
chapter. 

(e) Compliance times. Holders of type 
certificates must submit the following to 
the FAA Oversight Office or its properly 
authorized designees for review and 
approval by the specified compliance 
time: 

(1) The list of fatigue critical 
alteration structure required by 
paragraph (b)(2) of this section must be 
submitted no later than 90 days after 
[the effective date of the rule]. 

(2) For alteration data developed and 
approved before [the effective date of 
the rule], the DT data required by 
paragraph (c)(2) of this section must be 
submitted by June 30, 2009. 

(3) For alteration data approved on or 
after [the effective date of the rule]; DT 
data ‘required by paragraph (c)(2) of this 


5 


section must be submitted before initial 
approval of the alteration data. 

4) For repair data developed and 
approved before [the effective date of 
the rule], the DT data required by 
paragraph (d)(3) of this section must be 


‘submitted by June 30, 2009. 


(5) For repair data developed and 
approved after [the effective date of the 
rule], the DT data required by paragraph 
(d)(3) of this section, must be submitted 
within 12 months after initial approval 
of the repair data and before making the 
DT data available to persons required to 
comply with §§ 121.1109 and 129.109 of 
this chapter. 


§ 25.1827 Holders of and applicants for a 
supplemental type 
and repairs to alterations. 

(a) Applicability. This section applies 
to transport category airplanes subject to 
§ 25.1823 of this part. 

(b) Fatigue critical alteration 
structure. For each existing alteration 
developed by the holder of a 
supplemental type certificate, the STC 
holder must: 

(1) Review existing alteration data and 
identify all alterations that affect fatigue 
critical baseline structure identified in 
§ 25.1823(c)(1) of this part. 

(2) For each alteration identified in 
paragraph (b)(1) of this section, identify 
any fatigue critical alteration structure. 

(3) Develop and submit to the FAA 
Oversight Office or its properly - 
authorized designees for review and 
approval a list of the structure identified 
in paragraph (b)(2) of this section. 

6) Upon approval, make the list 
required in paragraph (b)(2) of this 
section available to persons required to 
comply with §§ 121.1109 and 129.109 of 
this chapter. 

(c) DT Data for Alterations. For each 
existing and future alteration developed 
by the holder of a supplemental type 
certificate that affects fatigue critical 
baseline structure identified in 
§ 25.1823(c)(1) of this part, unless 
previously accomplished, the holder of 
a supplemental type certificate must: 

(1) Perform a DTE and develop DTI 
en the alteration. 

(2) Submit the DT data developed in 
accordance with paragraph (c)(1) of this 
section to the FAA Oversight Office or 
its properly authorized designees for 
review and approval. 

(3) Upon approval, make the DTI 
available to persons required to comply 
= §§ 121.1109 and 129.109 of this 


ter. 
mp DT data for repairs made to 
alterations. For existing and future 
repair data developed by a holder of a 
supplemental type certificate holder, the 
supplemental type certificate holder 
must: 


(1) Review the repair data, and 
identify each repair that affects any 
fatigue critical alteration structure 
identified in paragraph (b)(2) of this 
section. 

(2) For each repair identified in 
paragraph (d)}(1) of this section, unless 
previously accomplished, perform a 
DTE and develop DTI. 

(3) Submit the DT data developed in 
accordance with paragraph (d)(2) of this 
section to the FAA Oversight Office or 
its properly authorized designees for 
review and approval; 

(4) Upon approval, make the DTI 
available to persons required to comply 
with §§ 121.1109 and 129.109 of this 
chapter. 

(e) Compliance times. Holders of 
supplemental type certificates must 
submit the following to the FAA 
Oversight Office or its properly 
authorized designees for review and 
approval by the specified compliance 
time: 

(1) The list of fatigue critical 
alteration structure required by 
paragraph (b)(3) of this section must be 
submitted no later than 270 days after 
[the effective date of the rule]. 

(2) For alteration data developed and 
approved before [the effective date of 
the rule], the DT data required by 
paragraph (c)(2) of this section must be 
submitted by June 30, 2009. 

(3) For alteration data developed after 
[the effective date of the rule], the DT 
data required by paragraph (c)(2) of this 
section must be submitted before 
approval of the alteration data and 
before making it available to persons 
required to comply with §§ 121.1109 
and 129.109 of this chapter. 

(4) For repair data developed and 
approved before [the effective date of 
the rule], the DT data required by 
paragraph (d)(3) of this section must be 
submitted by June 30, 2009. 

(5) For repair data developed and 
approved after [the effective date of the 
rule], the DT data required by paragraph 
(d)(3) of this section, must be submitted 
within 12 months after initial approval 
of the repair data and before making the 
DT data available to persons required to 
comply with §§ 121.1109 and 129.109 of 
this chapter. 


§ 25.1829 Compliance plan. 


(a) Compliance plan. Each person 
identified in §§ 25.1823, 25.1825, and 
25.1827 of this subpart must submit a 
compliance plan consisting of the 
following: 

(1) A project schedule identifying all 
major milestones for meeting the 
compliance times specified in 
§§ 25.1823(d) and (f), 25:1825(c) and (d); 
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and 25.1827(c) and (d) of this subpart, 
as applicable. 

(2) A proposed means of compliance 
with §§ 25.1823, 25.1825, and 25.1827 
of this subpart, as applicable. 

(3) If the proposed means of 
compliance differs from that described 
in FAA guidance, an explanation of how 
the alternative means of compliance 
will be shown to comply with 
§§ 25.1823, 25.1825, and 25.1827 of this 
subpart. 

(b A plan for submitting a draft of all 
compliance items required by this 
section for review by the FAA Oversight 
Office not less than 60 days before the 
applicable compliance date. 

5) A process for continually assessing 
service information related to structural 
fatigue damage. 

(b) Compliance dates for compliance 
plans. The following persons must 
submit the compliance plan described 
in paragraph (a) of this section to the 
FAA Oversight Office for approval on 
the following schedule— 


121.1115 


actions to support the continued 
airworthiness of each airplane. 

7. Amend part 121 by adding subpart 
AA, consisting of §§ 121.1101, 121.1103, 
121.1111, 121.1113, and 121.1115, to 
read as follows: 


Subpart AA—Continued Airworthiness and 


Safety Improvements 
Sec. 
121.1101 
121.1103 
121.1111 
121.1113 


Purpose and definition. 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 


Subpart AA—Continued Airworthiness 
and Safety Improvements 


§121.1101 Purpose and definition. 


(a) This subpart requires persons 
holding an air carrier or operating 
certificate under part 119 of this chapter 
to support the continued airworthiness 
of each airplane. These requirements 


may include, but are not limited to, 


(1) For holders of type certificates, no _Tevising the maintenance program, 


later than 90 days after [the effective 
date of the rule]. 

(2) For holders of supplemental type 
certificates no later than 180 days after 
[the effective date of the rule]. 

(3) For applicants for changes to type 
certificates no later than December 30, 
2007 or 90 days after the date of ~ 
application, whichever occurs later. 

c) Compliance Plan Deficiencies. 
Each affected person must implement 
the compliance plan as approved in 
compliance with paragraph (a) of this 
section. If either paragraph (c)(1) or (2) 
of this section applies, the affected 
person must submit a corrected plan to 
the FAA oversight office and implement 
the corrected plan within 30 days after: 

(1) The FAA oversight office notifies 
the affected person of deficiencies in the 
proposed compliance plan and how to 
correct them; or : 

(2) The FAA oversight office notifies 
the affected person of deficiencies in the 
person’s implementation of the plan and 
how to correct them. 


PART 121—OPERATING 
REQUIREMENTS: DOMESTIC, FLAG, 
AND SUPPLEMENTAL OPERATIONS 


5. The authority citation for part 121 
continues to read: 


Authority: 49 U.S.C. 106(g), 40113, 40119, 
41706, 44101, 44701-44702, 44705, 44709— 
44711, 44713, 44716-44717, 44722, 44901, 
44903-44904, 44912, 45101-45105, 46105, 
46301. 


. 6. Amend § 121.1 by adding a new 
paragraph (g) to read as follows: 
* * * * * 

(g) This part also establishes 
requirements for operators to take 


incorporating design changes, and 
incorporating revisions to Instructions 
for Continued Airworthiness. 


(b) For purposes of this subpart, the 
“FAA Oversight Office”’ is the aircraft 
certification office or office of the 
Transport Airplane Directorate with 
oversight responsibility for the relevant 
type certificate or supplemental type 
certificate, as determined by the 
Administrator. 


§ 121.1103 [Reserved] 
§ 121.1111 [Reserved] 
§121.1113 [Reserved] 
§121.1115 [Reserved] 


§ 121.368 [Redesignated] 


8. Redesignate § 121.368 as 
§ 121.1105. 


§121.368 [Added and Reserved] 


9. A new § 121.368 is added and 
reserved. 


§ 121.370 [Redesignated] 


10. Redesignate § 121.370 as 
§ 121.1107. 


§121.370 [Added and Reserved] 

11. A new § 121.370 is added and 
reserved. 
§121.370a [Redesignated] 


12. Redesignate § 121.370a as 
§ 121.1109. . 


§121.370a [Added and Reserved] 


13. A new § 121.370a is added and 


‘PART 129—OPERATIONS: FOREIGN 


AIR CARRIERS AND FOREIGN 


OPERATORS OF U.S.-REGISTERED 


AIRCRAFT ENGAGED IN COMMON 
CARRIAGE 


14. The authority citation for part 129 
continues to read as follows: ; 

Authority: 49 U.S.C. 1372, 49113, 440119, 
44101, 44701-44702, 447-5, 44709-44711, 
44713, 44716-44717, 44722, 44901-44904, 
44906, 44912, 44105, Pub. L. 107—71 sec. 
104. 

15. Amend § 129.1 by revising 
paragraph (b),andaddinganew ‘* 
paragraph (d) to read as follows: . 


§129.1 Applicability and definition. 
* * * * * 

(b) Operations of U.S.-registered 
aircraft solely outside the United States. 
In addition to the operations specified 
under paragraph (a) of this section, 

§§ 129.14 and 129.20 and subpart B of 
this part also apply to U.S.-registered 
aircraft operated solely outside the 
United States in common carriage by a 


foreign person or foreign air carrier. 
* * * * 


(d) This part also establishes 
requirements for an operator to take 
actions to support the continued 
airworthiness of each airplane. 


* * * 


16. Amend part 129 by designating 
existing §§ 129.1 through § 129.33 as 
subpart A and by adding the heading to 
read as follows: 


Subpart A—General 
17. Amend part 129 to adding subpart 
B to read as follows: 


Subpart B—Continued Airworthiness and 
Safety Improvements 
Sec. 


. ‘129.101 Purpose and definition. 


129.103-129.115 [Reserved] 
129.117 [Reserved] 


Subpart B—Continued Airworthiness 
and Safety Improvements 


§ 129.101 Purpose and definition. 

(a) This subpart requires a foreign 
person or foreign air carrier operating a 
U.S.-registered airplane in common 
carriage to support the continued 
airworthiness of each airplane. These 
requirements may include, but are not 
limited to, revising the maintenance 
program, incorporating design changes, 
and incorporating revisions to 
Instructions for Continued 
Airworthiness. 

(b) For purposes of.this subpart, the 
“FAA Oversight Office” is the aircraft 
certification office or office of the 
Transport Airplane Directorate with“ 
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oversight responsibility for the relevant 
type certificate or supplemental type 
certificate, as determined by the 

_ Administrator. 


§ 129.103-129.115 [Reserved] 


§129.117 [Reserved] 
18. Redesignate § 129.16 as new 
§ 129.109. 


§129.16 [Added and Reserved] 


19. Anew § 129.16 is added and 
reserved. 


§129.32 [Redesignated] 
20. Redesignate § 129.32 as new* 
§ 129.107. 


§ 129.32 [Added and Reserved] 
21. A new § 129.32 is added and 
reserved. 


§ 129.33 [Redesignated] 
22. Redesignate § 129.33 as new 
§ 129.105. 


§ 129.33 [Added and Reserved] 

23. Anew § 129.33 is added and 
reserved. 

Issued in Washington, DC, on April 13, 
2006. 
James J. Ballough, 
Director, Flight Standards Service, Aviation 
Safety. 
Dorenda D. Baker, 
Acting Director, Aircraft Certification Service, 
Aviation Safety. 
[FR Doc. 06-3758 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-13-P 
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Identifier 2006—-NM-—057—AD] 
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Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model ERJ 170 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
certain EMBRAER Model ERJ 170 
airplanes. This proposed AD would 
require inspecting for excess sealant 
applied to the attachment bolts of the 
negative pressure relief valve, and 
performing corrective actions if 
necessary. This proposed AD results 


from reports that excess sealant was 
applied to the attachment bolts of the 
negative pressure relief valve, which 
interfered with the valve’s movable 
diaphragm. We are proposing this AD to 
prevent incorrect operation of the 
negative pressure relief valve, which 
could result in negative pressures that 
exceed the structural strength limits of 
the airframe and lead to reduced 
structural integrity of the airplane. 
DATES: We must receive comments on 
this proposed AD by May 22, 2006. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

e DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. - 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
room PL—401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


Contact Empresa Brasileira de 
Aeronautica S.A. (EMBRAER), P.O. Box 
343—CEP 12.225, Sao Jose dos 
Campos—SP, Brazil, for service 
information identified in this proposed 
AD. 

FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenué, SW., Renton, Washington 
98055-4056; telephone (425) 227-1175; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include the docket 
number Directorate 
Identifier 2006—NM-—057—AD” at the 
beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to Attp:// 
dms.dot.gov, including any personal 


information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this proposed AD. 
Using the search function of that Web 
site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477-—78), or you may visit http:// 
dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 
Discussion 

The Departamento de Aviacao Civil 
(DAC), which is the airworthiness 
authority for Brazil, notified us that an 
unsafe condition may exist on certain 
EMBRAER Model ERJ 170 airplanes. 
The DAC advises that it has received 
several reports that excess sealant was 
applied to the attachment bolts of the 
negative pressure relief valve, which 
interfered with the valve’s movable 
diaphragm. This condition, if not 
corrected, could cause incorrect 
operation of the negative pressure relief 
valve, which could result in negative 
pressures that exceed the structural 
strength limits of the airframe and lead 
to reduced structural integrity of the 
airplane. 

Relevant Service Information 


EMBRAER has issued Service Bulletin 
170—21-0014, dated August 19, 2005. 
The service bulletin describes 
procedures for examining the 
attachment bolts of the negative 
pressure relief valve for excess sealant, 
and performing corrective actions if 
necessary. Corrective actions include 
removing excess sealant, cleaning the 
affected area, and, if necessary, 
removing all the sealant and reapplying 
new sealant. Accomplishing the actions 
specified in the service information is 
intended to adequately address the 
unsafe condition. The DAC mandated 
the service information and issued 
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Brazilian airworthiness directive 2005— 
12-05, dated January 19, 2006, to ensure 
the continued airworthiness of these 
airplanes in Brazil. 


FAA’s Determination and Requirements 
of the Proposed AD 

These airplane models are 
manufactured in Brazil and are type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the DAC has 
kept the FAA informed of the situation 
described above. We have examined the 
DAC’s findings, evaluated all pertinent 
information, and determined that we 
need to issue an AD for airplanes of this 
type design that are certificated for 
operation in the United States. 

Therefore, we are proposing this AD, 
which would require accomplishing the 
actions specified in the service 
information described previously, 
except as discussed under “Difference 
Between Proposed AD and Service 
Bulletin and Brazilian Airworthiness 
Directive.” 


Difference Between Proposed AD and 
Service Bulletin and Brazilian 
Airworthiness Directive 

EMBRAER Service Bulletin 170—21- 
0014 specifies to ““examine”’ the 
attachment bolts of the negative 
pressure relief valve and Brazilian 
airworthiness directive 2005—12—05 
specifies to “‘check’”’ those bolts; 
however, for clarity, this proposed AD 
would require a general visual 
inspection of those bolts. We have 
included the definition of this type of 
inspection in the proposed AD. 


Costs of Compliance 


This proposed AD would affect about 
54 airplanes of U.S. registry. The 
proposed actions would take about 1 
work hour per airplane, at an average 
labor rate of $86 per work hour. Based 
on these figures, the estimated cost of 
the proposed AD for U.S. operators is 
$4,320, or $80 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 

- the FAA Administrator. Subtitle VII, . 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 

part A, subpart III, section 44701, 


’ “General requirements.” Under that 


section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. See the ADDRESSES section 
for a location to examine the regulatory 
evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 

Empresa Brasileira de Aeronautica S.A. 
(EMBRAER): Docket No. FAA—2006-— 
24523; Directorate 2006—NM— 
057-AD. 


Comments Due Date its 
(a} The FAA must receive comments on 
this AD action by May 22, 2006. 
Affected ADs 
(b) None. 
Applicability 
(c) This AD applies to EMBRAER Model 


ER] 170-100 LR, —100 STD, —100 SE, and 
—100 SU airplanes, certificated in any 


' category; having serial numbers 17000002 


through 17000099. 


Unsafe Condition 


(d) This AD results from reports that excess 
sealant was applied to the attachment bolts 
of the negative pressure relief valve, which 
interfered with the valve’s movable 
diaphragm. We are issuing this AD to prevent 
incorrect operation of the negative pressure 
relief valve, which could result in negative 
pressures that exceed the structural strength 
limits of the airframe and lead to reduced 
structural integrity of the airplane. 


Compliance 

(e) You are responsible for hots the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Inspection 

(f) Within 700 flight hours after the 
effective date of this AD, perform a general 
visual inspection of the attachment bolts of 
the negative pressure relief valve for excess 
sealant and perform the applicable corrective 
actions, by accomplishing all applicable 
actions specified in the Accomplishment 
Instructions of EMBRAER Service Bulletin 
170-21-0014, dated August 19, 2005. 


‘Corrective actions must be performed prior to 


further flight. 


Note 1: For the purposes of this AD, a 
general visual inspection is: “A visual 
examination of an interior or exterior area, 
installation, or assembly to detect obvious 
damage, failure, or irregularity. This level of 
inspection is made from within touching 
distance unless otherwise specified. A mirror 
may be necessary to ensure visual access to 
all surfaces in the inspection area. This level 
of inspection is made under normally 
available lighting conditions such as 
daylight, hangar lighting, flashlight, or 
droplight and may require removal or 
opening of access panels or doors. Stands, 
ladders, or platforms may be required to gain 
proximity to the area being checked.” 


Alternative Methods of Compliance 
(AMOCs) 

(g)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 


Flight Standards District 


Office. 
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Related Information 


(h) Brazilian airworthiness directive 2005- 
12-05, dated January 19, 2006, also addresses 
the subject of this AD. 

Issued in Renton, Washington, on April 13, 
2006. 

Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

{FR Doc. E6—5987 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2006~—24091; Directorate 
identifier 2006—CE-—17-—AD] 


RIN 2120-AA64 


Airworthiness Directives; Pilatus 
Aircraft Ltd. Models PC-6, PC-6—-H1, 
PC-6-H2, PC-6/350, PC—6/350—-H1, PC- 
6/350—H2, PC-6/A, PC-6/A—H1, PC-6/ 
A-H2, PC-6/B—H2, PC-6/B1—H2, PC-6/ 
B2-H2, PC-6/B2—H4, PC-6/C-H2, and 
PC-6/C1-H2 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to supersede 
Airworthiness Directive (AD) 98-12-01, 
which applies to certain Pilatus Aircraft 
Ltd (Pilatus) Models PC-—6, PC-6/A, PC— 
6/B, and PC-6/C series airplanes 
equipped with turbo-prop engines. AD 
98-12-01 currently requires you to 
modify the fuel system to improve the 
venting between the collector tank, the 
main wing tanks, and the engine. Since 
we issued AD 98-12-01, the FAA 
determined the action should also apply 
to all the models of the PC-6 airplanes 
listed in the type certification data sheet 
of Type Certificate (TC) No. 7A15 that 
are produced in the United States - 
through a licensing agreement between 
Pilatus and Fairchild Republic 
Company (also identified as Fairchild 
Industries, Fairchild Heli Porter, or 
Fairchild-Hiller Corporation). In 
addition, the intent of the applicability 
of AD 98-12-01 was to apply to affected 
serial numbers of the airplane models 
listed in TC No. 7A15. Consequently, 
this proposed AD would retain all the 
actions of AD 98-12-01, would add 
those Fairchild Republic Company 
airplanes to the applicability of this 
proposed AD, and would list out the 
individual specific airplane models. We 
are proposing this AD to prevent engine 


fuel starvation during maximum climb 
and descent caused by poor fuel tank 
venting with low fuel levels, which 
could result in a loss of engine power 
during critical phases of flight. 


DATES: We must receive comments on 
this proposed AD by May 24, 2006. 


ADDRESSES: Use one of the following 
addresses to comment on this proposed 


‘AD: 


e DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

¢ Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

¢ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590-— 
0001. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


For service information identified in 
this proposed AD, contact Pilatus 
Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stans, Switzerland; 
telephone: +41 41 619 63 19; facsimile: 
+41 41 619 6224. 


FOR FURTHER INFORMATION CONTACT: 
Doug Rudolph, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329— 
4059; facsimile: (816) 329—4090. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to send any written 
relevant data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed under the 
ADDRESSES section. Include the docket 


number, ““FAA—2006—24091; Directorate . 


Identifier 2006—CE—17—AD” at the 
beginning of yourcomments. We _ 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
concerning this proposed AD. 


Discussion 

Mandatory continuing airworthiness 
information and the FAA’s 
determination that an unsafe condition 
existed on certain Pilatus Models PC-6, 
PC-6/A, PC-6/B—H2, PC-6/B1—H2, PC- 
6/B, PC-6/C series airplanes (all models 
in the TCDS) equipped with turbo-prop 
engines caused us to issue AD 98—12-— 
01, Amendment 39—-10558 (63 FR 
30370, June 4, 1998). AD 98-12-01 
currently requires you to modify the 
fuel system to improve the venting 
between the collector tank, the main 
wing tanks, and the engine on certain 
Models PC-6, PC-6/A, PC-6/B-H2, PC- 
6/B1—H2, PC-6/B, PC-6/C series 
airplanes. 

The Federal Office for Civil Aviation 
(FOCA), which is the airworthiness 
authority for Switzerland, notified the 
FAA of the need to supersede AD 98- 
12-01 to address an unsafe condition 
that may exist or could develop on 
certain Models PC-6, PC-6/A, PC-6/B-— 
H2, PC-6/B1—H2, PC-6/B, PC-6/C series 
airplanes. The FOCA reports that the 
AD action should also apply to all the 
models of the PC-6 airplanes listed in 
the type certification data sheet of TC 
No. 7A15 produced in the United States 
through a licensing agreement between 
Pilatus and Fairchild Republic 
Company (also identified as Fairchild 
Industries, Fairchild Heli Porter, or 
Fairchild-Hiller Corporation). 

This condition, if not corrected, could 
result in engine fuel starvation during 
maximum climb and descent caused by 
poor fuel tank venting with low fuel 


’ levels, which could result in a loss of 


engine power during critical phases of 
flight. 


Foreign Airworthiness Authority 
Information 


The FOCA recently issued Swiss AD 
Number HB 2005-2839, effective date 
August 23, 2005, to ensure the 
continued airworthiness of all models of 
the PC-6 airplanes listed in TC No. 
7A15, including those produced in the 
United States under a licensing 
agreement with Pilatus and Fairchild 
Republic Company (also identified as 
Fairchild Industries, Fairchild Heli 
Porter, or Fairchild-Hiller Corporation). 

The State of Design for the Pilatus 
PC-6 airplanes is Switzerland and the 
airplanes are type-certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. 

Under this bilateral airworthiness 
agreement, the FOCA has kept us 
informed of the situation described 
above. 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006/ Proposed Rules 


FAA’s Determination and Requirements 
of the Proposed AD 


We are proposing this AD because we 
have examined the FOCA’s findings, 
evaluated all information and 
determined the unsafe condition 
described previously is likely to exist or 
develop on other products of the same 
type design that are certificated for 
operation in the United States. 


This proposed AD would supersede 
AD 98-12-01 with a new AD that would 
retain all the actions of AD 98-12-01 
and would: 

e Add manufacturer serial numbers 
(MSN) 2001 through 2092 for all the 
models of the PC-6 airplanes as listed 
in TC No. 7A15 and specified in the 
applicability section. These MSN are the 
airplanes produced in the United States 
through a licensing agreement with the 


_ Fairchild Republic Company; and 


e List all the models of the PC-6 
airplanes as listed in TC No. 7A15. 


Costs of Compliance 


We estimate that this proposed AD 
would affect 43 airplanes in the US. 
registry. 

We estimate the following costs to do 
the proposed modification of the fuel 
system to improve venting between the 
collector tank, the main wing tanks, and 
the engine: 


Labor cost 


Total cost per 


Parts cost ane 


" Total cost on U.S. operators 


10 work hours x $80 per hour = $800 


$614 $1,414 


$1,414 x 43 = $60,802. 


Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s - 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope ofthat authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the — 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is nota “significant regulatory 
action” under Executive Order 12866; 


2. Is not a “significant rule” under the - 


DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 


on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 


Examining the AD Docket 


You may examine the AD docket that 
contains the proposed AD, the 
regulatory evaluation, any comments 
received, and other information on the 
Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket Office (telephone 
(800) 647-5227) is located at the street 
address stated in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The FAA amends § 39.13 by 
removing Airworthiness Directive (AD) 
98-12-01, Amendment 39-10558, and 
adding the following new AD: 


Pilatus Aircraft Ltd.: Docket No. FAA—2006— 
24091; Directorate Identifier 2006—CE-— 
17—AD. 


Comments Due Date 


(a) We must receive comments on this 
proposed airworthiness directive (AD) action 
by May 24, 2006. 


Affected ADs 


(b) This AD supersedes AD 98-12-01, 
Amendment 39-10558. 

Applicability 

(c) This AD affects the following Models 
PC-6, PC-6-H1, PC-6—H2, PC-6/350, PC-6/ 
350—H1, PC-6/350-H2, PC-6/A, PC-6/A-H1, 
PC-6/A-H2, PC-6/B—H2, PC-6/B1-H2, PC- 
6/B2-H2, PC-6/B2-H4, PC-6/C-H2, and PC- 
6/C1-H2 airplanes that are equipped with 
turbo-prop engines and certificated in any 
category: 

(1) Group 1 (maintains the actions from AD 
98—12—01): All manufacturer serial numbers 
(MSN) up to and including 915. 

(2) Group 2: MSN 2001 through 2092. 

Note: These airplanes are also identified as 
Fairchild Republic Company PC-—6 airplanes, 
Fairchild Heli Porter PC-6 airplanes, or 
Fairchild-Hiller Corporation PC-6 airplanes. 


Unsafe Condition 


(d) This AD results from mandatory 
continuing airworthiness information (MCAI) 
issued by the airworthiness authority for 
Switzerland that requires the actions of AD 
98-12-01 for the added MSN 2001 through 
2092 for all the models of the PC-6 airplanes 


. listed in the type certificate data sheet of . 


Type Certificate (TC) No. 7A15. We are 
issuing this AD to prevent engine fuel 
starvation during maximum climb and 
descent caused by poor fuel tank venting 
with low fuel levels, which could result in 

a loss of engine power during critical phases 
of flight. 


Compliance 


(e) To address this problem, you must do 
the following: 
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Actions 


Compliance 


Procedures 


(1) Modify the fuel system. to improve the vent- 
ing between the collector tank, the main wing 
tanks, and the engine. 


(2) Do not install any collector tank or fuel vent 
system unless the modification requirements 
of paragraph (e)(1) are done. 


(i) For Group 1 Airplanes: Within the next 3 
calendar months after July 13, 1998 (the ef- 
fective date of AD 98-12-01), unless al- 
ready done. 

(ii) For Group 2 Airplanes: Within the next 3 
calendar months after the effective date of 
this AD, unless already done. . 

For all airplanes: As of the effective date of 
this AD. 


Follow Pilatus PC-6 Service Bulletin No. PC— 
6—-SB-171, dated October 18, 1995. 


Follow Pilatus PC-6 Service Bulletin No. PC- 
6-SB-171, dated October 18, 1995. 


Alternative Methods of Compliance 
(AMOCs) 


(f) The Manager, Standards Office, ATTN: 
Doug Rudolph, Aerospace Engineer, FAA, 
Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4059; facsimile: (816) 
329-4090, has the authority to approve 
AMOCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

(g) AMOCs approved for AD 98-12-01 are 
approved for this AD. 


Related Information 


(h) Swiss AD Number HB 2005-289, 
effective date August 23, 2005, also addresses 
the subject of this AD. To get copies of the 
documents referenced in this AD, contact 
Pilatus Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stans, Switzerland; 
telephone: +41 41 619 63 19; facsimile: +41 
41 619 6224. To view the AD docket, go to 
‘the Docket Management Facility; U.S. 
Department of Transportation, 400 Seventh 
Street, SW., Nassif Building, Room PL-401, 
Washington, DC, or on the Internet at http:// 
dms.dot.gov. The docket number is Docket 
No. FAA-2006—24091; Directorate Identifier 
2006—CE-17-AD. 


Issued in Kansas City, Missouri, on April 
17, 2006. 
John Colomy, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. E6-5978 Filed 4—20—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-—2006—24090; Directorate 
Identifier 2006—CE-16—AD] 


RIN 2120-AA64 


Airworthiness Directives; Pilatus 
Aircraft Ltd. Models PC-6, PC-6-H1, 
PC-6—H2, PC-6/350, PC-—6/350—H1, PC- 
6/350—H2, PC-6/A, PC-6/A—H1, PC-6/ 
A-H2, PC-6/B—H2, PC-6/B1—H2, PC-6/ 
B2-H2, PC-6/B2—H4, PC-6/C-H2, and 
PC-6/C1-H2 Airplanes | 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to supersede 
Airworthiness Directive (AD) 2002—21-— 
08, which applies to certain Pilatus 
Aircraft Ltd. (Pilatus) Model PC-6 
airplanes. AD 2002-21-08 currently 
requires you to inspect the aileron 
assembly for correct configuration and 
modify as necessary. Since we issued 
AD 2002-21-08, the FAA determined 
the action should also apply to all the 

_models of the PC-6 airplanes listed in 
the type certification data sheet of Type 
Certificate (TC) No. 7A15 that are 

_ produced in the United States through 
a licensing agreement between Pilatus 
and Fairchild Republic Company (also 
identified as Fairchild Industries, 
Fairchild Heli Porter, or Fairchild-Hiller 
Corporation). In addition, the intent of 
the applicability of AD 2002-21-08 was 
to apply to all the affected serial 
numbers of the airplane models listed in 
TC No. 7A15. Consequently, this 
proposed AD would retain all the 
actions of AD 2002-21-08, would add 
those Fairchild Republic Company 
airplanes to the applicability of this 

~ proposed AD, and would list out the 
individual specific airplane models. We 
are proposing this AD to correct 
improper aileron assembly 
configuration, which could result in 
failure of the aileron mass balance 
weight. Such failure could lead to loss 
of control of the airplane. 


DATES: We must receive comments on 
this proposed AD by May 24, 2006. 


ADDRESSES: Use one of the following 
addresses to comment on this proposed 
AD: 

¢ DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking We 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

¢ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 


Room PL-401, Washington, DC 20590- 
0001. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

For service information identified in 
this proposed AD, contact Pilatus 
Aircraft Ltd., Customer Liaison 
Manager, CH-6371 Stans, Switzerland; 
telephone: +41 41 619 63 19; facsimile: 
+41 41 619 6224. 

FOR FURTHER INFORMATION CONTACT: 
Doug Rudolph, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329- 
4059; facsimile: (816) 329-4090. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to send any written 
relevant data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed under the 
ADDRESSES section. Include the docket 
number, “FAA-—2006—24090; Directorate 
Identifier 2006—CE-16—AD” at the 
beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
concerning this proposed AD. 


Discussion 


The report of an unapproved mass 
balance weight installation and an 
improper aileron configuration (a result 
of improper configuration control and 
tracking) on Pilatus Model PC-6 
airplanes caused us to issue AD 2002- 
21-08, Amendment 39-12914 (67 FR 
64520, October 21, 2002). AD 2002—21-— 
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08 currently requires you to inspect the 
aileron assembly for correct 
configuration and modify as necessary 
(on certain Model PC-6 airplanes). 

‘The Federal Office for Civil Aviation 
(FOCA), which is the airworthiness 
authority for Switzerland, notified the 
FAA of the need to supersede AD 2002-— 
21-08 to address an unsafe condition 
that may exist or could develop on 
certain Model PC-6 airplanes. The 
FOCA reports that the AD action should 
also apply to all the models of the PC- 
6 airplanes listed in the type 
certification data sheet of TC No. 7A15 
produced in the United States through 
a licensing agreement between Pilatus _ 
and Fairchild Republic Company (also 
identified as Fairchild Industries, 
Fairchild Heli Porter, or Fairchild-Hiller 
Corporation). 

is condition, if not corrected, could 

result in failure of the aileron mass 
balance weights. Such failure could lead 
to loss of control of the airplane. 
Foreign Airworthiness Authority 
Information 


The FOCA recently issued Swiss AD 
Number HB 2005-289, effective date 


August 23, 2005, to ensure the 
continued airworthiness of all models of 
the PC-6 airplanes listed in TC No. 
7A15, including those produced in the 
United States under a licensing 
agreement with Pilatus and Fairchild 
Republic Company (also identified as 
Fairchild Industries, Fairchild Heli __ 
Porter, or Fairchild-Hiller Corporation). 

The State of Design for the Pilatus 
PC-6 airplanes is Switzerland and the 
airplanes are type-certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. 

Under this bilateral airworthiness 
agreement, the FOCA has kept us 
informed of the situation described 
above. 


FAA’s Determination and Requirements 
of the Proposed AD 


We are proposing this AD because we 
have examined the FOCA’s findings, 
evaluated all information and 
determined the unsafe condition 
described previously is likely to exist or 
develop on other products of the same 


type design that are certificated for 
operation in the United States. 


This proposed AD would supersede 
AD 2002-21-08 with a new AD that 
would retain all the actions of AD 2002- 
21-08 and would: 

e Add manufacturer serial numbers 
(MSN) 2001 through 2092 for all the 
models of the PC-6 airplanes as listed 
in TC No. 7A15 and specified in the ° 
applicability section. These MSN are the 
airplanes produced in the United States 
through a licensing agreement with the 
Fairchild Republic Company; and 

e List all the models of the PC-6 
airplanes as listed in TC No. 7A15. 


Costs of Compliance 


We estimate that this proposed AD 
would affect 49 airplanes in the U.S. 


registry. 
We estimate the following costs to do 


‘the proposed inspection: 


Labor cost 


Total cost per 


Parts cost airplane 


Total cost on U.S. operators 


1 work hour x $80 per hour = $80 


$80 


49 x $80 = $3,920. 


We estimate the following costs to do 


any necessary modifications that would — 


be required based on the results of the 
proposed inspection. We have no way of 


determining the number of airplanes 
that may need such modification: 


Labor cost 


Parts cost 


Total cost per airplane 


16 work hours x $80 per hour = $1,280 


$419 


$1,280 + $419 = $1,699. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting:safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 


Examining the AD Docket 


You may examine the AD docket that 
contains the proposed AD, the 
regulatory evaluation, any comments 
received, and other information on the 
Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket Office (telephone 
(800) 647-5227) is located at the street 
address stated in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 
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The Proposed Amendment 

Accordingly, under thé authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues ‘to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The FAA amends § 39.13 by 
removing Airworthiness Directive (AD) 
2002-21-08, Amendment 39-12914, 
and adding the following new AD: | 
Pilatus Aircraft Ltd.: Docket No. FAA—2006- 


24090; Directorate Identifier 2006—CE-— 
16—AD. 


Comments Due Date 


(a) We must receive comments on this 
airworthiness directive (AD) action by May 
24, 2006. 


Affected ADs 


(b) This AD supersedes AD 2002-21-08, 
Amendment 39-12914. 

Applicability 

(c) This AD affects the following Models 
PC-6, PC-6—H1, PC-6—-H2, PC-6/350, PC-6/ 
350-H1, PC-6/350—H2, PC-6/A, PC-6/A-H1, 
PC-6/A-H2, PC-6/B-H2, PC-6/B1-H2, PC- 
6/B2-H2, PC-6/B2—H4, PC-6/C-H2, and PC- 
6/C1—H2 airplanes and serial numbers that 
are certificated in any category: 

(1) Group 1 (maintains the actions from AD 
2002-21-08): All manufacturer serial 
numbers (MSN) up to and including 939. 

(2) Group 2: MSN 2001 through 2092. 


Note: These airplanes are also identified as 
Fairchild Republic Company PC-6 airplanes, 


Fairchild Heli Porter PC-6 airplanes, or 
Fairchild-Hiller Corporation PC-6 airplanes. 


Unsafe Condition 


(d) This AD results from mandatory 
continuing airworthiness information (MCAI) 
issued by the airworthiness authority for 
Switzerland that requires the actions of AD 
2002-21-08 for the added MSN 2001 through 
2092 for all the models of the PC-6 airplanes 
listed in the type certificate data sheet of 
Type Certificate (TC) No. 7A15. We are 
issuing this AD to correct improper aileron 
assembly configuration, which could result 
in failure of the aileron mass balance weight. 
Such failure could lead to loss of control of 
the airplane. 


Compliance 


(e) To address this problem, you must do 
the following: 


Actions 


Compliance 


Procedures 


(1) Inspect the aileron assembly for proper con- 
figuration. 


(2) If the aileron assembly configuration incor- 
porates aileron part number (P/N) 
6106.10.xxx or P/N 6106.0010.xxx, modify 
the assembly foilowing Pilatus Service Bul- 
letin No. 62B, dated May 1967, and install a 
placard. 

(3) If the aileron assembly configuration differs 
from that specified in Pilatus Service Bulletin 
No. 62B, dated May 1967, or if the part num- 
bers are missing and cannot be verified: 

(i) Obtain a repair scheme from the manu- 
facturer through the FAA at the address 
specified in paragraph (f) of this AD; and 

(ii) Incorporate this repair scheme. 

(4) Do not instail any aileron assembly unless 

, the inspection, modification, placard, and re- 
pair requirements (as applicable) of para- 
graphs (e)(1), (e)(2), (e)(3), (e)(3)(i), and 
(e)(3)(ii) of this AD are done. 


(i) For Group 1 Airplanes: Within the next 30 
days after December 6, 2002 (the effective 
date of AD 2002-21-08), unless already 
done. 

(ii) For Group 2 Airplanes: Within the next 30 
days after the effective date of this AD, un- 
less already done. 

For All Airplanes: Before further flight after the 
inspection required in paragraph (e)(1) of 
this AD, unless already done. 


For All Airplanes: Before further flight after the 
inspection required in paragraph (e)(1) of 
this AD, unless already done. 


(i) For Group 1 Airplanes: As of December 6, 


(ii) For Group 2 Airplanes: As of the effective 
date of this AD. 


2002 (the effective date of AD 2002-21-08). 


Follow Pilatus Service Bulletin No. 62B, dated 
May 1967, as specified in Pilatus PC-6 
Service Bulletin No. 57-001, dated Decem- 
ber 20, 2001. 


Follow Pilatus Service Bulletin No. 62B, dated 
May 1967, as specified in Pilatus PC-6 
Service Bulletin No. 57-001, dated Decem- 
ber 20, 2001. 


Follow Pilatus PC-6 Service Bulletin No. 57- 
001, dated December 20, 2001. 


Follow Pilatus PC-6 Service Bulletin No. 57- 
001, dated December 20, 2001. 


Alternative Methods of Compliance 
(AMOCs) 


(f) The Manager, Standards Office, ATTN: 
Doug Rudolph, Aerospace Engineer, FAA, 
Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4059; facsimile: (816) 
329-4090, has the authority to approve 
alternative methods of compliance (AMOCs) 

‘for this AD, if requested using the procedures 
found in 14 CFR 39.19. 

(g) AMOCs approved for AD 2002-21-08 

are approved for this AD. . 


Related Information 


(h) Swiss Airworthiness Directive Number 
HB 2005-289, effective date August 23, 2005, 
also addresses the subject of this AD. To get | 
copies of the documents referenced in this 
AD, contact Pilatus Aircraft Ltd., Customer 
Liaison Manager, CH-6371 Stans, 


Switzerland; telephone: +41 41 619 63 19; 
facsimile: +41 41 619 6224. To view the AD 
docket, go to the Docket Management 
Facility; U.S. Department of Transportation, 
400 Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC, or on the 
Internet at http://dms.dot.gov. The docket 
number is Docket No. FAA—2006—24090; 
Directorate Identifier 2006—CE-16—AD. 


Issued in Kansas City, Missouri, on April 
17, 2006. 
John Colomy, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


(FR Doc. E6—5980 Filed 4—20—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-24522; Directorate 
identifier 2006—NM-—002-—AD] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A330-200 and -300, and A340—200 and 
-300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Notice of proposed rulemaking 
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SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
certain Airbus Model A330—200 and 
—300, and A340—200 and —300 series 
airplanes. This proposed AD would 
require modifying certain rotary 
actuator assemblies for the leading edge 
slat. This proposed AD results from a 
leak found at the seal of the torque 
limiter output shaft of the Type A rotary 
actuator of leading edge slat No. 1. We 
are proposing this AD to prevent a 
decrease in the torque limiter function, 
which could result in degradation and 
damage to the attachment bolts of the 
leading edge slat, loss of the slat, and 
consequent reduced control of the 
airplane. 

DATES: We must receive comments on 
this proposed AD by May 22, 2006. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

« DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

Government-wide Web 
- site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
room PL—401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Frida 

Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for the service information identified in 
this proposed AD. 

FOR FURTHER INFORMATION CONTACT: Tim 
Backman, Aerospace Engineer, 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2797; fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include the docket 
number “FAA-—2006-—24522; Directorate 
Identifier 2006-NM-—002—AD” at the 
beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 


coémments received by the closing date - 


, except Federal holidays. 


and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this proposed AD. 
Using the search function of that Web 
site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477-78), or you may visit http:// 
dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 
Discussion 

The Direction Générale de ]’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
notified us that an unsafe condition may 
exist on certain Airbus Model A330—200 
and —300, and A340—200 and —300 
series airplanes. The DGAC advises of a 
leak at the seal of the torque limiter 
output shaft of the Type A rotary 
actuator assembly of leading edge slat 
No. 1. The leak was found during a 
scheduled maintenance check. 
Investigation revealed that the parts of 
the torque limiter were contaminated 
with grease; the grease migrated from 
the power gear stage. The grease 
migration was possible only after re- 
greasing, as the quantity of grease used 
during production is insufficient to 
migrate to the torque limiter. This 
condition, if not corrected, could result 
in a decrease in the torque limiter 
function, which could result in 
degradation and damage to the 
attachment bolts of the leading edge 
slat, loss of the slat, and consequent 
reduced control of the airplane. 


Relevant Service Information 


Airbus has issued Service Bulletins 
A330—27-—3100, Revision 01 (for Model 


A330—200 and —300 series airplanes), 
and A340-—27—4106, Revision 01 (for 
‘Model A340—200 and —300 series 
airplanes), both dated May 23, 2005. 


_.. The service bulletins describe 


procedures for modifying certain rotary 
actuator assemblies for the leading edge 
slat. 

Airbus has also issued Service - 
Bulletins A330—27—3105, Revision 02 
(for Model A330—200 and —300 series 
airplanes), and A340—27-4110, Revision 
02 (for Model A340—200 and —300 series 
airplanes), both dated October 10, 2005. 
The service bulletins describe an 
alternate procedure for modifying any 
rotary actuator assembly for the leading 
edge slat having part number 
954B0000-01. 

Accomplishing the actions specified 
in Airbus Service Bulletins A330—27— 
3100, A330—27-—3105, A340—27—4106, 
and A340—27—4110, as applicable, is 
intended to adequately address the 
unsafe condition. 

Airbus Service Bulletins A330-2 
3100, A330—27—3105, A340-—27—4106, 
and A340—27—4110 refer to Goodrich 
Actuation Systems Service Bulletins 
954—27—M954—06, Revision 2, dated 
May 20, 2004, and 954—27-M954-07, 
Revision 2, dated August 9, 2004, as 
additional sources of service 
information for modifying the rotary 
actuator assembly for the leading edge 


slat 

The DGAC mandated the Airbus 
Service information, and issued French 
airworthiness directives F—2005—067 
and F—2005-068, both dated April 27, 
2005, to ensure the continued 
airworthiness of these airplanes in 
France. 


FAA’s Determination and Requirements 
of the Proposed AD 


These airplane models are 
manufactured in France and are type 
certificated for operation in the United 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations (14 
CFR 21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the DGAC has kept the FAA informed 
of the situation described above. We 
have examined the DGAC’s findings, 
evaluated all pertinent information, and 
determined that we need to issue an AD 
for airplanes of this type design that are 
certificated for operation in the United 
States. 

Therefore, we are proposing this AD, 
which would require accomplishing the 
actions specified in Airbus Service 
Bulletins A330-—27—3100, A330—27-— 
3105, A340—27-4106, and A340-27-— 
4110, described previously, except as 
discussed under Differences Among the 
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Proposed AD, French Airworthiness 
Directives, and Airbus Service Bulletins 
A330—27-3100 and A340-—27—4106. 


Differences Among the Proposed AD, 
French Airworthiness Directives, and 
Airbus Service Bulletins A330-27-3100 
and A340-27-4106 


Related French airworthiness 
directives 2003-121 and 2003-122 
(superseded by the French 
airworthiness directives referenced in 
this proposed AD), require an 
inspection of the torque limiter for 
grease contamination if maintenance 
review board (MRB) Task 27.80.00—07 
(lubrication of slats rotary actuators to 
be done every 5 years) has been done 
after delivery, and suspending the MRB 
task from the operator maintenance 
program for airplanes having rotary 
actuators with affected part numbers (P/ 
Ns). Those P/Ns are identified in , 
paragraph 3.3 of French airworthiness 
directives F-2005—067 and F—2005-068. 
The FAA coordinated with U.S. 
Airways (the only affected U.S. operator 
of airplanes without Airbus 
Modification 50138 installed in 
production), and confirmed that the 
MRB task had not been done, and that 
the task was removed from the U.S. 
Airways maintenance program for those 
P/Ns. Therefore, the FAA did not take 
AD action corresponding to French 
airworthiness directives 2003-121 and 
2003-122, which was coordinated with 
Airbus and the DGAC. 


Subsequently, French airworthiness 
directives F-2005-067 and F—2005-068 
were issued to continue the 
requirements in French airworthiness 
directives 2003-121 and 2003-122, and 
include new requirements to modify the 
slat rotary actuator assembly to remove 
the source of the problem, rather than 
by repetitive inspections. The number of 
affected U.S.-registered airplanes has 
not changed, and the proposed AD 
specifies accomplishing the 
modification, as required by paragraph 
3.3 of the referenced French 
airworthiness directives. 


Airbus Service Bulletin A330-27- 
3100 recommends concurrently 
accomplishing Airbus Service Bulletin 
A330-—27-3104, and Airbus Service 
Bulletin A340—27-4106 recommends 
concurrently accomplishing Airbus 
Service Bulletin A340—27—4109. Those 
are inspection service bulletins required 
by paragraph 3.1 of the referenced 
French airworthiness directives, and for 
the reasons stated above, the inspections 
in those service bulletins are not 
required by this proposed AD. 


Costs of Compliance 


This proposed AD would affect about 
9 airplanes of U.S. registry. The 
proposed modification (including 
operational test) would take about 4 
work hours per airplane, at an average 
labor rate of $80 per work hour. 
Required parts would be free of charge. 
Based on these figures, the estimated 
cost of the proposed AD for U.S. 
operators is $2,880, or $320 per 
airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 


> the authority described in Subtitle VII, 


Part A, Subpart III, Section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, | 
certify that the proposed regulation: 

1, Is nof a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD. docket. See the ADDRESSES section 
for a location to examine the regulatory 
evaluation... 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 


‘ safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


2. The Federal Aviation 
Administration (FAA) amends § 39.13 


. by adding the following new 


airworthiness directive (AD): 


Airbus: Docket No. FAA—2006—24522; 
Directorate Identifier 2006—-NM-—002—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by May 22, 2006. 


Affected ADs 


(b) None. 

Applicability : 

(c) This AD applies to Airbus Model A330- 
201, 202, -203, -223, and —243; A330-301, 
—321, -322, -323, -341, -342, and —343; 
A340-211, -212, and -213; and A340-311, 
~312, and -313 airplanes, certificated in any 
category; except airplanes on which Airbus 
Modification 50138 was done during 
production. 


Unsafe Condition 


(d) This AD results from a leak found at the 
seal of the torque limiter output shaft of the 
ayPe A rotary actuator of leading edge slat 

No. 1. We are issuing this AD to prevent a 
decrease in the torque limiter function, 
which could result in degradation and 
damage to the attachment bolts of the leading 
edge slat, loss of the slat, and consequent 
reduced control of the airplane. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Modification 


(f) Within 38 months after the effective 
date of this AD: Modify any Type A rotary 
actuator assembly for the leading edge slat 
having part number (P/N) 954A0000—01 or 
02, or P/N 954B0000-01, as applicable, by 
doing all the applicable actions in 
accordance with the Accomplishment 
Instructions of Airbus Service Bulletin A330— 
27-3100, Revision 01, dated May 23, 2005; or 
A340-27-4106, Revision 01, dated May 23, 
2005; as applicable. 

(g) Modification of any Type A rotary 
actuator assembly for the leading edge slat 
having P/N 954B0000-01, in accordance with 
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Airbus Service Bulletin A330—27—3105: or 
A340—27-4110, both Revision 02, both dated 
October 10, 2005; as applicable; is acceptable 
for compliance with the corresponding 
modification specified in paragraph (f) of this 
AD. 

Note 1: Airbus Service Bulletins A330—27— 
3100 and A340—27—4106 refer to Goodrich 
Actuation Systems Service Bulletin 954—27- 
M954-07, Revision 2, dated August 9,.2004; 
and Airbus Service Bulletins A330—27—3105 
and A340—27-4110 refer to Goodrich 
Actuation Systems Service Bulletin 954-27— 
M954-06, Revision 2, dated May 20, 2004; as 
additional sources of service information for 
modifying the rotary actuator assembly for 


the leading edge slat. 


Parts Installation 


(h) As of the effective date of this AD, no | 
Type A rotary actuator assembly for the 
leading edge slat having part number 
954A0000-01, —02, or 954B0000—01 may be 
installed unless the part has been modified 
in accordance with the actions required by 
paragraph (f) or (g) of this AD, as applicable. 
Actions Accomplished Previously 

(i) Modifications done before the effective 
date of this AD in accordance with Airbus 
Service Bulletins A330—27-3100, dated 
October 30, 2002; A330—27-3105, dated 
October 30, 2002, or Revision 01, dated 
March 27, 2003; A340-27—4106, dated 
October 30, 2002; or A340—27-4110, dated 
October 30, 2002, or Revision 01, dated 
March 27, 2003; as applicable; are acceptable 
for compliance with the corresponding 
requirements of paragraphs (f) and (g) of this 
AD, as applicable. 


Alternative Methods of Compliance 
(AMOCs) 

(j)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(k) French airworthiness directives F- 
2005-067 and F—2005-068, both dated April 
27, 2005, also address the subject of this AD. 

Issued in Renton, Washington, on April 13, 
2006. 

Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. E6-5986 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 943 
[Docket No. TX-054—-FOR] 


Texas Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Proposed rule; reopening of 
public comment period on proposed 
amendment. 


SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are announcing receipt of 
revisions to a previously proposed 
amendment to the Texas regulatory 


' program (Texas program) under the 


Surface Mining Control and 
Reclamation Act of 1977 (SMCRA or the 
Act). The revisions concern technical 
standards and normal husbandry 
practices regarding habitat for bobwhite 
quail and other grassland bird species. 
Texas intends to revise its program to 
encourage reclamation practices that are 
suitable for grassland bird species. 

This document gives the times and 
locations that the Texas program and 
proposed amendment to that program 
are available for your inspection and the 
comment period during which you may 
submit written comments on the 
revisions to the amendment. 


DATES: We will accept written - 


. comments until 4 p.m., c.t., May 8, 


2006. 


ADDRESSES: You may submit comments, 
identified by Docket No. TX—054—FOR, 
by any of the following methods: 

e E-mail: mwolfrom@osmre.gov. 
Include “Docket No. TX—054—FOR” in 
the subject line of the message. 

e Mail/Hand Delivery: Michael C. 
Wolfrom, Director, Tulsa Field Office, 
Office of Surface Mining Reclamation 
and Enforcement, 5100 East Skelly 
Drive, Suite 470, Tulsa, Oklahoma 
74135-6547. 

@ Fax: (918) 581-6419. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
“Public Comment Procedures” heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Texas program, this 


amendment, a listing of any scheduled | 
public hearings, and all written - 
comments received in response to this 
document, you must go to the address 


listed below during normal business 


hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Tulsa Field Office. 

Michael C. Wolfrom, Director, Tulsa 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 
East Skelly Drive, Suite 470, Tulsa, 
Oklahoma 74135-6547. Telephone: 
(918) 581-6430. E-mail: 
mwolfrom@osmre.gov. 

In addition, you may review a copy of 
the amendment during regular business 
hours at the following location: Surface 
Mining and Reclamation Division, 
Railroad Commission of Texas, 1701 
North Congress Avenue, Austin, Texas 
78711-2967. Telephone: (512) 463— 
6900. 


FOR FURTHER INFORMATION CONTACT: 
Michael C. Wolfrom, Director, Tulsa 
Field Office. Telephone: (918) 581- 
6430. E-mail: mwolfrom@osmre.gov. 


SUPPLEMENTARY INFORMATION: 


I. Background on’the Texas Program 

II. Description of the Proposed Amendment 
Ill. Public Comment Procedures 

IV. Procedural] Determinations 


I. Background on the Texas Program 


Section 503(a) of the Act permits a 
State to assume primacy forthe * 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, “‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.” See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Texas 
program effective February 16, 1980. 
You can find background information 
on the Texas program, including the . 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Texas program in the 
February 27, 1980, Federal Register (45 
FR 12998). You can also find later 
actions concerning the Texas program 
and program amendments at 30 CFR 
943.10, 943.15 and 943.16. 


II. Description of the Proposed 
Amendment 

By letter dated July 26, 2005 
(Administrative Record No. TX-659), 
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Texas sent us an amendment to its 

' program under SMCRA (30 U.S.C. 1201 
et seq.). Texas sent the amendment at its 
own initiative. 

We announced receipt of the 
proposed amendment in the August, 31, 
2005, Federal Register (70 FR 51689) 
and invited public comment on its 
adequacy. The public comment period 
ended September 30, 2005. 

During our review of the amendment, 
we identified concerns relating to 
Section V.D.1., Fish and Wildlife 
Habitat; Section V.D.2., Woody-Plant 
Stocking; Appendix B, Summary of 
Revegetation Success Standards (Fish 
and Wildlife Habitat Only); and 
Attachment 2, Minimum Woody 
Vegetation Stocking Rates. We notified 
Texas of the concerns by letters dated 
October 17, 2005, and February 8, 2006 
(Administrative Record Nos. TX-659.07 
and TX-659.13). On January 12 and 
March 10, 2006, Texas sent us revisions 
to its amendment (Administrative 
Record Nos. TX-—659.11 and TX-650.12) 

Texas submitted revisions for the 
following provisions of the amendment: 

1. Texas proposes to revise 
typographical errors and make minor 
wording changes at D.1., Ground Cover; 
D.2., Woody-Plant Stocking; and 
Attachment 2, Minimum Woody 
Vegetation Stocking Rates. 

2. Procedures and Standards for 
Determining Revegetation Success on 
Surface-Mined Lands in Texas—Table 
of Contents. 

Texas proposes to add, to the Table of 
Contents, ‘““Bobwhite Quail and Other 
Grassland Bird Species” as a sub- 
category of “D. Fish and Wildlife 
Habitat.” 

3. D. Fish and Wildlife Habitat— 
Ground Cover. 

a. Texas proposes to revise its original 
70 percent ground cover technical 
standard for bobwhite quail and other 
grassland bird species habitat by 
changing it to 63—70 percent. 

b. In the statistical comparison 
section, Texas proposes to add the 
lowest acceptable value of 57 percent 
(63% x 0.9) and the highest acceptable 
value of 77 percent (70% x 1.1) for 
ground cover on bobwhite quail and 
other grassland bird species habitat. 

4. Appendix B Summary of 
Revegetation Success Standards (Fish 
and wildlife Habitat Only). 

a. Texas proposes to revise the ground 
cover technical standard for bobwhite 
quail and other grassland bird species 
habitat by changing it from 70 percent 
ground cover to 63—70 percent ground 
cover. 

b. Texas proposes to revise the 

~woody-plant stocking rate exception 
clause as follows: 


90% of the Following Technical Standard 
except for mottes used to support Bobwhite 
Quail and [Other] Grassland Bird Species, the 
standard for which is based on meeting or 
exceeding the following Technical Standard: 

Site-specific success standards will be 
developed by the permittee through 
consultation with the Texas Parks and 
Wildlife Department. Standards will be 
approved by the Texas Parks and Wildlife 
Dept. 


5. Attachment 2—Minimum Woody 
Vegetation Stocking Rates. 


Texas proposes to revise the headings 
“General Land Use Category” and 
“Planting Standards” by changing them 
to “General Wildlife Land Type 
Category” and “Stocking Rates/Planting 
Standards.” 


6. Normal Husbandry Practices for 
Surface-Mined Lands in Texas. 


a. Texas proposes to revise the Table 
of Contents by adding ‘Bobwhite Quail 
and Other Grassland Bird Species 
Habitat Management Practices”’ to 
Section E. Fish and Wildlife Habitat. 


b. Texas proposes to revise Section E. 
Fish and Wildlife Habitat by adding 
“Bobwhite Quail and Other Grassland 
Bird Species Habitat Management 
Practices’”’ concerning Native Grass and 
Forb Restoration, Grazing, Patch 
Burning, Strip Discing, Brush 
Management, Prescribed Burning, 
Bobwhite Ecology and Management. 


Ill. Public Comment Procedures 


We are reopening the comment period 
on the proposed Texas program 
amendment to provide the public an 
opportunity to reconsider the adequacy 


_of the proposed amendment in light of 


the additional materials submitted. 
Under the provisions of 30 CFR 
732.17(h), we are seeking comments on 
whether the proposed amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the Texas program. 


Written Comments 


Send your written or electronic 
comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Tulsa Field Office may not be logged in. 


Electronic Comments 


Please submit Internet comments as 
an ASCII or Word file avoiding the use 
of special characters and any form of 
encryption. Please also include Attn: _ 
TX—054—FOR and your name and return 
address in your Internet message. If you 
do not receive a confirmation that we 
have received your Internet message, 
contact the Tulsa Field Office at (918) 
581-6430. = 


Availability of Comments 


We will make comments, including 
names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable.by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 


IV. Procedural Determinations 
Executive Order 12630—Takings 


This rule does not have takings 
implications. This determination is . 
based on the analysis performed for the 
counterpart Federal regulation. 


Executive Order 12866—Regulatory 
Planning and Review 


This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 


Executive Order 12988—Civil Justice 
Reform 


The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(16), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 


20604 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006/Proposed Rules 


its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met. 


Executive Order 13132—Federalism 


This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to “establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.” Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be “‘in 
accordance with” the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations “‘consistent wi 


regulations issued by the Secretary 
pursuant to SMCRA. 


Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 


In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally- 
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 
that the Texas program does not regulate 
coal exploration and surface coal 
mining and reclamation operations on 
Indian lands. Therefore, the Texas 
program has no effect on Federally- 
recognized Indian tribes. 


Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 


On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive - 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or vse 
of energy, a Statement of Energy Effects 
is not required. 


National Environmental Policy Act 


This rule does not require an 
environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 


Paperwork Reduction Act 


This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 


_ 3507 et seq.). 


Regulatory Flexibility Act 

The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 


Small Business Enforcement 
Fairness Act 


This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 


Unfunded Mandates 


This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 


of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is baséd upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate. 


List of Subjects in 30 CFR Part 943 


Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: March 28, 2006. 
Charles E. Sandberg, 
Regional Director, Mid-Continent Region. _ 
[FR Doc. E6—5972 Filed 4—20—06; 8:45 am] 
BILLING CODE 4310-05-P 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 950 


[SATS No. WY-035-FOR] 

Wyoming Regulatory Program | 
AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 


SUMMARY: We are announcing receipt of 
a proposed amendment to the Wyoming 
regulatory program (hereinafter, the 
“Wyoming program’’) under the Surface 
Mining Control and Reclamation Act of 
1977 {SMCRA or the Act). Wyoming 
proposes revisions to and additions of 
rules about self-bonding (Rule Package 
1—U). Wyoming intends to revise its 
program to be consistent with the 
corresponding Federal regulations, 
provide additional safeguards, clarify 
ambiguities, and improve operational 
efficiency. 


This document gives the times and 
locations that the Wyoming program 
and proposed amendment to that 
program are available for your 
inspection, the comment period during 
which you may submit written 
comments on the amendment, and the 
procedures that we will follow for the 
public hearing, if one is requested. 


DATES: We will accept written 
comments on this amendment until 4 
p.m., m.s.t. May 22, 2006. If requested, 
we will hold a public hearing on the 
amendment on May 16, 2006. We will 
accept requests to speak until 4 p.m., 
m.s.t. on May 8, 2006. 
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ADDRESSES: You may submit comments, 
jdentified by “SATS No. WY-035—FOR” 
by any of the following methods: 

e E-mail: WGainer@osmre.gov. 
Include “SATS No. WY-035—FOR” in 
the subject line of the message. 


e Mail/Hand Delivery/Courier: Willis . 


Gainer, Acting Director, Casper Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, Federal 
Building, 150 East B Street Rm 1018, 
Casper, Wyoming 82601-1018. 307/ 
261-6550. WGainer@osmre.gov. 

e Fax: 307/261-6552. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
SATS No. WY-035-—FOR. For detailed 
instructions on submitting comments 
and additional information on the 
rulemaking process, see the ‘‘Public 
Comment Procedures” heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: Access to the docket, to 
review copies of the Wyoming program, 
this amendment, a listing of any 
scheduled public hearings, and all 
written comments received in response 
to this document, may be obtained at 
the addresses listed below during 
normal business hours, Monday through 
Friday, excluding holidays. You may 
receive one free copy of the amendment 
by contacting the Office of Surface 
Mining Reclamation and Enforcement’s 
(OSM) Casper Field Office. In addition, 
you may review a copy of the 
amendment during regular business 
hours at the following locations: 

Willis Gainer, Acting Director, Casper 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 
Federal Building, 150 East B Street 
Rm. 1018, Casper, Wyoming 82601-— 
1018. 307/261-6550. 
WGainer@osmre.gov. 

John V. Corra, Director, Wyoming 
Department of Environmental Quality, 
Herschler Building, 122 West 25th 
Street, Cheyenne, Wyoming 82002. 
307/777-7046. jcorra@state.wy.us. 

FOR FURTHER INFORMATION CONTACT: 

Willis Gainer, Telephone: 307/261- 

6550; E-mail: WGainer@osmre.gov. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Wyoming Program 

II. Description of the Proposed Amendment 

I. Public Comment Procedures 

IV. Procedural Determinations 


I. Background on the Wyoming 
Program 


Section 503(a) of the Act permits a 
State to dssume primacy for the 
regulation of surface coal mining and 


reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its State ppegram 
includes, among other things, “‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 


‘rules and regulations consistent with 


regulations issued by the Secretary 
pursuant to this Act.” See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Wyoming 
program on November 26, 1980. You 
can find background information on the 
Wyoming program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Wyoming program in 
the November 26, 1980, Federal 
Register (45 FR 78637). You can also 
find later actions concerning Wyoming’s 
program and program amendments at 30 
CFR 950.12, 950.15, 950.16, and 950.20. 


II. Description of the Proposed 
Amendment 


By letter dated March 7, 2006, 
Wyoming sent us a proposed 
amendment to its program 
(administrative record No. WY—40—1) 
under SMCRA (30 U.S.C. 1201 et seq.). 
Wyoming sent the amendment to reflect 
changes made at its own initiative. The 
full text of the program amendment is 
available for you to read at the locations 
listed above under ADDRESSES. 

The provisions of Wyoming’s Rules 
that Wyoming proposes to revise are: 


Definition of “Bond” 
Chapter 1, section 2(k). 
Self-Bonding 


Chapter 11, section 2(a)(vii)(A), 
section 2(a)(xii)(A) and (B), section 
2(a)(xii)(D) and (E). 

Specifically, Wyoming proposes to 
make the following additions or 
revisions to its rules: 


Definition of “Bond”’ 


Revise Chapter 1, section 2(k) to 
expand the definition of “bond” to 
allow the Administrator to accept 
alternative financial assurances which 
provide comparable levels of assurance 
for reclamation performance, and 
require OSM approval of the alternative 
assurances. 


Self-Bonding 


Revise Chapter 11, section 2(a)(vii)(A) 
to allow operators to use an alternative 
“nationally-recognized statistical rating 
organization,” as approved by the 
Securities and Exchange Commission, if 
acceptable to the regulatory authority 


and equivalent to a rating of “A” or 
higher by either Moody’s Investor 
Service or Standard and Poor’s 
Corporation. 

Revise Chapter 11, section 2(a)(xii)(A) 
to allow the Administrator to accept an 
increased self-bond limit of 35% of net 
worth for operators provided they meet 
more stringent financial ratios. 

Revise Chapter 11, section 2(a)(xii)(B) 
to allow the Administrator to accept an . 
increased self-bond limit of 30% of net 
worth for parent corporate guarantors 
provided they meet more stringent 
financial ratios. 

Add newly-created Chapter 11, 
section 2(a)(xii)(D).to allow an operator 
to include foreign assets when 
calculating tangible net worth if the 
operator provides the information 
required under newly-created 
subsection (E). 

Add newly-created Chapter 11, 
section 2(a)(xii)(E) which details the 
additional requirements if the © 
Administrator accepts a foreign parent 
or non-parent corporate guarantee 
including: A legal opinion concerning 
the collectability of the self-bond in a 
foreign country; a separate bonding 
instrument to cover the estimated cost 
of collection; and a requirement that all 
audited financial statements be 
prepared in English with generally 
accepted accounting principles. 


Ill. Public Comment Procedures 


Under the provisions of 30 CFR 
732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the Wyoming program. 


Written Comments 


Send your written or electronic 
comments to OSM at the address given 
above. Your comments should be 
specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your written comments 
when developing the final rule if they 
are received after the close of the 
comment period (see DATES). We will 
make every attempt to log all comments 
into the administrative record, but 
comments delivered to an address other 
than the Casper Field Office may not be 
logged in. 


Electronic Comments 


Please submit Internet comments as 
an ASCII file avoiding the use of special 
characters and any form of encryption. 
Please also include “Attn: SATS No. 
WY-035-FOR” and your name and 
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return address in your Internet message. 
If you do not receive a confirmation that 
we have received your Internet message, © 
contact the Casper Field Office at 307/ 
261-6550. In the final rulemaking, we 
will not consider or include in the 
administrative record any electronic 
comments received after the time 
indicated under DATES or at e-addresses. 
other than the Casper Field Office. 
Availability of Comments 

We will make comments, including 
names and addresses of respondents, 
available for public review during 
normal business hours. We will not. 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 
Public Hearing 

If you wish to speak at the public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p-m., m.s.t. on May 8, 2006. If you are 
disabled and need special 
- accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
the hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at a public 
hearing provide us with a written copy 
of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to. 
speak, have been heard. 


Public Meeting 


If only one person requests an 
opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 


a meeting by contacting the person _ 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 


IV. Procedural Determinations 
Executive Order 12630—Takings 


This rule does not have takings 
implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulation. 


Executive Order 12866—Regulatory 
Planning and Review 


This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 


Executive Order 12988—Civil Justice 
Reform 


The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met. 


Executive Order 13132—Federalism 


This rule does not have federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to “establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.” Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be “in 
accordance with” the requirements of 
SMCRA. Section 503(a)(7) requires that 
State programs contain rules and 
regulations “consistent with” 


regulations issued by the Secretary 
pursuant to SMCRA. 


Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 


In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally 
recognized Indian Tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian Tribes, on the relationship 
between the Federal government and 
Indian Tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian Tribes. 
The rule does not involve or affect 
Indian Tribes in any way. 


Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 


On May 18, 2001, the President issued 


’ Executive Order 13211 which requires 


agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 


National Environmental Policy Act 


No environmental impact statement is 
required for this rule since agency 
decisions on proposed State regulatory 
programs plans and revisions thereof are 
categorically excluded from compliance 
with the National Environmental Policy 
Act (42.U.S.C. 4321 et seq.) by the 
Manual of the Department of the Interior 
(516 DM 6, appendix 8, paragraph 


8.4B(29)). 


Paperwork Reduction Act 


This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). = 


Regulatory Flexibility Act 


The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
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significant economic effect 


substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 


Small Business Regulatory Enforcement 
Fairness Act 


This rule is not a major rule under 5 
U.S.C. 804(2), of the Small Business 
Regulatory Enforcement Fairness Act. 
This rule:. 


a. Does not have an annual effect on 
the economy of $100 million. 


b. Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. 


c. Does not have staple adverse 
effects on competition, employment, 
investment, productivity; innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 
This determination is based upon the- 
fact that the State submittal which is the 
subject of this rule is based upon 
counterpart Federal! regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 


Unfunded Mandates 


This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 


mandate. 
List of Subjects in 30 CFR Part 950 
Intergovernmental relations, Surface 
mining, Underground mining. 
Dated: March 24, 2006. 
Allen D. Klein, 
Regional Director, Western Region. 
[FR Doc. E6-5973 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-05-P 


DEPARTMENT OF THE INTERIOR» 
Fish and Witte 


50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; 12-Month Finding on a 
Petition to Delist the Pacific Coast. - 
Population of the Western Snowy 
Plover 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of 12-month. 
finding. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce a 
12-month finding on a petition to 
remove the Pacific coast population of 
the western snowy plover (Charadrius 
alexandrinus nivosus) from the Federal 
List of Threatened and Endangered 
Wildlife pursuant to the Endangered 
Species Act of 1973, as amended. After 
reviewing the best scientific and 
commercial information available, we 
find that the petitioned action is not 
warranted. We ask the public to submit 
to us any new information that becomes 
available concerning the status of, or 
threats to, the species. This information 
will help us monitor and encourage the 
conservation of this species. 

DATES: The finding announced in this 
document was made on April 21, 2006. 
ADDRESSES: Data, information, 
comments, or questions concerning this 
finding may be sent to the Field 
Supervisor (Attn: WSP—DELIST), Arcata 
Fish and Wildlife Office, U.S. Fish and 
Wildlife Service, 1655 Heindon Road, 
Arcata, California 95521-5582 (fax: 
707-822-8411). The petition and 
supporting information are available for 
public inspection, by appointment, 
during normal business hours, at the 
above address. 

FOR FURTHER INFORMATION CONTACT: Jim 
Watkins, Fish and Wildlife Biologist, in 
Arcata (telephone: 707-822-7201). 
SUPPLEMENTARY INFORMATION: 


Background 

Section 4(b)(3)(A) of the Endangered 
Species Act (Act) of 1973, as amended 
(16 U.S.C. 1531 et seq.) requires that we 
make a finding on whether a petition to 
list, delist, or reclassify a species 
presents substantial information to 
indicate the petitioned action may be 
warranted. Section 4(b)(3)(B) of the Act 
requires that within 12 months after 
receiving a petition to revise the List of 
Threatened and Endangered Wildlife 
and Plants that contains substantial 
information indicating that the 
petitioned action may be warranted, the 


Secretary shall make one ofthe: 
following findings: (a) The petitioned 
action is not warranted, (b) the 
petitioned action is warranted, or (c) the 
petitioned action is warranted but 
precluded by higher priority workload. 
Such 12-month findings are to be 
published promptly i in the Fodwel 


Register. 
Previous Federal Action 


The Pacific coast population of the 
western snowy plover (Charadrius 
alexandrinus nivosus) (Pacific Coast 
WSP) was listed as threatened on March 
5, 1993 (Service 1993 (58 FR 12864)), 
prior to publication of our 1996 distinct 
population segment (DPS) policy 
(Service and NMFS 1996a (61 FR 4722; 
February 7, 1996)). At the time of 
listing, the primary threat to the plover 
was the loss and degradation of habitat 
from human activities. Critical habitat 
for the Pacific Coast WSP was 
designated on September 9, 2005 (70 FR 
56969). 

On July 29, 2002, we received a 
petition from the Surf-Ocean Beach 
Commission of Lompoc, California, to 
delist the Pacific Coast WSP pursuant to 
the Act. We also received a similar 
petition dated May 30, 2003, from the 
City of Morro Bay, California. As 
explained in our 1996 Petition 
Management Guidance (Service and 
NMFS 1996b), subsequent petitions are 
treated separately only when they are 
greater in scope or broaden the area of 
review of the first petition. The City of 
Morro Bay petition repeats the same 
information provided in the Surf-Ocean 
Beach Commission petition and was 
therefore treated as a comment on the 
first petition received. On March 22, 
2004 (69 FR™13326), we announced an 
initial (90-day) finding that the petition 
presented substantial information to 
indicate the petitioned action may be 
warranted, and we initiated a status 
review under sections 4(b)(3)(A) and 
4(c)(2)(A) of the Act. We have now 
completed the status review on the 
species using the best available 
scientific and commercial information, 
and have reached a determination 
regarding the petitioned action. This 
status review also fulfills the 
requirements of 4(c)(2). 


Species Information 


Snowy plovers are small shorebirds, 
about 16 centimeters (6 inches) long, 
with pale brown upperparts, buff- 
colored bellies, and darker patches on 
their shoulders and heads. Their dark 
gray to black legs are a useful 
distinguishing feature when comparing 
to other plover species (Page et al. 
1995a). Two subspecies of snowy plover 
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recognized by the American ~ ~~ 
Ornithological Union (AOU 1957), nest 
in North America: The western snowy 
plover and the Cuban snowy plover 
(Charadrius alexandrinus tenuirostis). 


Biology and Distribution 


The breeding range of the western 
snowy plover includes sites in 
California, Oregon, Washington, 
Nevada, Utah, Arizona, Colorado, New 


~Mexico; Kansas; OMahoma, Texas,and 


Baja California, central and northeastern 
Mexico, as well as irregularly visited 
sites in Saskatchewan, Canada; and 


. Wyoming and Montana (Page et al. 


1995a) (see Figure 1). In 1993, we listed 
and defined the Pacific Coast WSP as 
those western snowy plovers “that nest 
adjacent to or near tidal waters” of the 
Pacific Ocean (Service 1993 (58 FR 
12864)). In this finding, we refer 


‘generally to plovers nesting at locations - 


other than on the Pacific coast as 
“interior” populations, even though this 
term includes populations nesting on 
the Gulf coast. We also refer to interior 
nesting populations according to 
whether they nest east or west of the 
Rocky Mountains, on the Gulf Coast, or 
in central Mexico. 
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The second North American 
subspecies, the Cuban snowy plover, 
nests along the Gulf coast from 
Louisiana to western Florida and south 
through the Caribbean (American 
Ornithological Union (AOU) 1957; 
Service 1993 (58 FR 12864); Page et al. 
1995a). The subspecific status of 
populations breeding east of the Rocky 
Mountains, now considered to belong to 
the subspecies C. a. nivosus, has been 
questioned. Some consider these 
populations to belong more 
appropriately to the subspecies C. a. 
tenuirostris (Warriner et al. 1986). 
Others consider the subspecies C. a. 
tenuirostris to be a paler version of the 
western snowy plover rather than a 
separate subspecies (Page et a/. 1995a). 
In this status review, we rely on the 
current American Ornithological Union 
taxonomic classification that considers 
C. a. nivosus to be a valid subspecies 
(AOU 1957). 

Some plovers nesting on the Pacific 
coast migrate north or south to other 
Pacific coastal wintering sites, while 
others stay at their breeding sites year 
round. Birds nesting in the interior, 
west of the Rocky Mountains (the 
western interior population) winter in 
coastal California and Baja California, 
Mexico, and often commingle with the 
Pacific Coast WSP. However, some 
individuals from the southern California 
interior do not migrate (Page et al. 


1995a). Plovers from the interior east of 
the Rockies are migratory, probably 
wintering on the Gulf Coast, except for . 
small numbers of year-round residents 
in Texas, Arizona, and New Mexico. 
Plovers nesting on the Gulf coast may 
sometimes winter at other Gulf coast 
locations, while those nesting in central 
Mexico are likely year-round residents 
(Page et al. 1995a). 


The timing of the nesting season 
varies with location, but in coastal 
California it tends to run from March 
through September (Page et a/. 1995a). 
Breeding locations tend to be sandy 
areas Close to water, including beaches, 
salt pans, alkaline playas, and gravel 
bars on the tidally influenced portion of 
coastal rivers. Clutches, which most 
commonly consist of three eggs, are laid 
in shallow scrapes or depressions in the 
sand. Snowy plovers generally form 
monogamous pair bonds and’share 
incubation duties, but western snowy 
plover females typically desert the 
brood shortly after hatching, and may 
renest with a new male if time remains 
in the season to do so. Males typically 
care for the young until they fledge, 
which takes about a month, and may | 
then renest with a new partner if 
sufficient time remains in the season 
(Stenzel et al. 1994). This results in a 
serially polygamous breeding system in 
which males may double clutch and 


females may triple clutch during a 
single season (Page et al. 1995a). 


Population Status 


The current known breeding range of 
the Pacific Coast WSP extends from 
Damon Point, Washington, to Bahia 
Magdelena, Baja California, Mexico. 
Observed estimates for the Pacific Coast 
WSP, rangewide, are approximately . 
3,700 individuals; within that total, the 
observed estimate of the U.S. population 
of the Pacific Coast WSP is 
approximately 1,800 adults (see Table 1) 
(L. Stenzel, in litt. 2004a; G. Page, in litt. 
2005b; L. Kelly, in litt. 2006; M. Jensen, 
in litt. 2006). Current population 
estimates are developed by multiplying 
the number of adult plovers observed 
during breeding window surveys (Table 
1 Observed Estimate) by a correction 
factor of 1.3, which adjusts the observed 
number to that of a known population 
(Table 1 Current Population Estimate). 
Multiplying the observed estimates by 
the correction factor, the current 
population estimate for the United 
States portion of the Pacific Coast WSP 
is approximately 2,300 (see Table 1), 
based on the 2005 breeding window 
survey (Stenzel, in litt. 2004b; Page, in 
litt. 2005b; Jensen, in litt. 2006; Kelly, in 
litt. 2006), and the current population 
estimate for the Pacific Coast WSP 
rangewide is approximately 4,800. 


TABLE 1.—OBSERVED AND ESTIMATED NUMBERS OF ADULT WESTERN SNOWY PLOVERS IN THE UNITED STATES AND 


MEXICO 
[Adapted and updated from Page et a/. 1995a] 


Observed 
estimate 


Current popu- 
lation estimate 2 


1991-1992 


Mexico, West Coast of Baja California 


1,795 2,334. 


At least 2,470. 


_ Pacific Coast WSP Estimated Total 


4,804. 


Interior U.S., west of Rocky Mtns.: 
All States except Utah 


Nevada 


Oregon 


California: 
Great Basin 


San Joaquin Valley 


7,930. 


4,189 5,445. 
Up to 150 
Up to 356 
2,007 
500 

Up to 500 


Up to 195. 
Up to 463. 
2,609. 

650. 

Upto 


1,000 


Up to 34 
At least 35 


1,300. 
Up to 44. 
At least 46. 


1,344 | B,C At least 
1,900 
1988 691 | C 
Great Plains: 
Gulf Coast: 
| 
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TABLE 1.—OBSERVED AND ESTIMATED NUMBERS OF ADULT WESTERN SNOWY PLOVERS IN THE UNITED STATES AND 


MeExico—Continued 
{Adapted and updated from Page et al. 1995a] 


Observed 


Year number 


Observed 


Current popu- 
estimate 


lation estimate 2 


Presa Acecatecana 


12 


Salinas de Hidalgo 


16 


Jalisco (near Atoyac) 


6 


Lago Texcoco 


1 


Estimated Total for Interior and Gulf Coast Breeding, wsP 


14,871 | 19,332. 


Estimated Grand Total for the Subspecies 


18,566 24,136. 


‘The Observed Estimate (Obs. Est.) is approximated for the Mexico portion of the range based upon the research conducted by Page et al. 


(1995a). 


2The 2005 Current Population Est. equals the Obs. Est. multiplied by a correction factor of 1.3. The Obs. Est. often under counts the actual 
number of birds. Research by the Point Reyes Bird Observatory shows a correction factor is needed to give a more accurate population count 


(Stenzel in litt. 2004a). 


Sources: A = G. Page in litt. 2005; B = E. Palacios et al. 1994; C = G. Pa e et al. 1995a; D = P. Paton in litt. 2004; E = Zdravkovic 2004; F = 


Howell and Webb 1994; G = Gorman and Haig 2002; H = t. Kelly i in litt. 2 


Recent census data for the Baja 
California, Mexico population of the 
Pacific Coast WSP do not exist; 
however, we use the observed estimate 
of 1,900 adults as provided in Page et al. 
(1995a), as that is the best available 
information. The population is sparse in 
‘Washington, Oregon, and northern 
California. Historical records indicate 
that nesting plovers were once more 
widely distributed and abundant in 
coastal Washington, Oregon, and 
California than at present (Page et al. 

-1995a). At about the time the species 
was listed under the Act, approximately 
2,000 western snowy plovers bred along 
the United States Pacific Coast (Page et 
al. 1995a) and approximately 1,900 bred 
on the west coast of Baja California, 
Mexico (Palacios et al. 1994).:-The 
largest number of breeding birds 
occurred from south San Francisco Bay 
to southern Baja California (Page and 
Stenzel 1981; Palacios et al. 1994). 

Washington—Occupancy of Sites: In 
Washington, plovers formerly nested at 
five coastal sites (Washington 
Department of Fish and Wildlife 1995). 
Three of these remain currently active, 
indicating a 40 percent decline in the 
number of Washington breeding areas. 
Occupancy at sites in Washington has 
declined for several reasons, including 
site degradation due to beach erosion 
(e.g., Westport Spit, Leadbetter Point, 
Gunpowder Sands Island). Subsequent 
to the 1993 listing, habitat conditions 
have improved or expanded at other 
sites (e.g., Midway Beach). 

Washington—Number of Pacific Coast 
WSP: The number of birds in 
Washington, however, appear to be 
stable to increasing since the early 
1990s, based on consistent, intensive, 
repeatable counts of adults during the 
breeding season. Breeding season 


surveys indicate a general increase in 
the plover breeding population since 
1995 (Washington Dept. of Fish and 
Wildlife, in litt. 2003). Population 
numbers range from a low of 19 adults 
in 1994, to 68 in 2003. In recent years, 
sand has built up at Midway Beach 
creating high quality habitat, and 
nesting was documented in 1998 
(Richardson et al. 2000). Uniquely 
banded plovers from natal locations 
along the Oregon and California coasts 
have bred in Washington coastal sites, 
adding to the overall breeding 
population within the State. We 
attribute the increases to improved 
coastal habitat at some locations, and 
intensive management in Oregon and 
California. 

Oregon—Occupancy of Sites: In 
Oregon, plovers historically nested at 29 
coastal locations. Our 1993 listing 
decision was based, in part, on the loss 
of 23 of those locations (Service 1993 
(58 FR 12864)). However, in 2004, the 
number of breeding sites had increased 
to 10 due to the reoccupation of 4 
historic sites (D. Lauten, in litt. 2004). 
As a result, 65 percent (19 of 29) of the 
historic nesting locations have been lost; 
improved from 79 percent at the time of 
listing. 

Oregon—Number of Pacific Coast 
WSP: Annual surveys of adult and 
juvenile plovers in coastal Oregon began 


in 1978, with intensive monitoring 


beginning in 1993. Survey data shows a 
general decline in breeding adults 
throughout coastal Oregon until 1994, at 
which time the trend reversed to an 
increase in breeding adults. Although 
the overall breeding population trend is 
still down from historical numbers, the 
period from 1994 to present has shown 
a slight increase (J. Baldwin, in litt. 


2004). Plovers from California have been © 


;1=M. Jensen i in litt. 2006. 


observed nesting in coastal Oregon, 
contributing to the State’s breeding 
population, estimated at 110 birds in 
2003 (Oregon Department of Parks and 
Recreation 2003). Eighty-three plovers 
were observed during breeding surveys 
in 2004, and 100 were counted during 
the 2005 breeding season (Lauten et al. 
2006). We attribute the increase directly 
to protections and resultant 
management from the 1993 Federal 
listing. Management measures 
benefiting plovers include the use of 
exclosures to reduce nest predation, 
restoration of breeding habitat by 
removing European beachgrass 
(Ammophila arenaria), increased use of 
signs and symbolic fencing (temporary 
post and cable) around breeding sites, 
intensified public information, and 
enhanced law enforcement. 
California—Occupancy of Sites: Eight 
geographic areas in California support 
over three-quarters of the Statewide 
coastal breeding population (Page et al. 
1991). By the late 1970s, nesting plovers 
in California were absent from 33 of 53 
of the breeding locations having 
breeding records prior to 1970 (Page and 
Stenzel 1981). Stenzel (in litt. 2004b) 
has subsequently identified an 
additional 11 locations that have lost 
nesting plovers. An estimated 1,566 
adult plovers were seen during initial 
Statewide coastal surveys by Point 
Reyes Bird Observatory (PRBO) during 
the 1977 to 1980 breeding seasons (Page 
and Stenzel 1981). The surveys 
indicated that by 1980, plovers had been 
extirpated or severely reduced in 
breeding distribution throughout 
substantial portions. of their coastal 
southern California breeding range, 
especially in San Diego, Orange, and 
Los Angeles Counties. With the 
exception of some beach segments along 
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Monterey Bay in Monterey County, 
breeding plovers were absent or severely 
reduced at other historic breeding sites 
along the southern and central 
California coast. A preliminary analysis 
of current breeding sites identifies 10 
new, low-density breeding locations (L. 
Stenzel, in litt. 2004b). However, 
analysis also shows that at least 44 of 
the historic sites, many of which were 
known to be high-density sites, have not 


had any recent nesting activity (L. 
Stenzel, in litt. 2004a; 2004b). 
California—Number of Pacific Coast 
WSP: In addition to losses of breeding 
locations, or lack of activity at breeding 
locations, Statewide beach surveys 
conducted by PRBO during 1989 and 
1991 also indicated a decline in 
numbers of breeding plovers. Along the 
California coast, including the Channel 
Islands, plover numbers declined by 


almost 5 percent, and the estimated 
decline at San Francisco Bay was about 
40 percent (A. Powell, pers. comm. 
1998; Point Reyes Bird Observatory, 
unpublished data). More recent surveys 
during the breeding seasons of 2000, 
2002, 2003, 2004, and 2005, were 
accomplished through a collaboration of 
researchers studying plovers in coastal 
California. Results are provided in Table 
2, below. 


TABLE 2.—TOTAL NUMBER OF ADULT SNOWY PLOVERS DURING BREEDING SEASON WINDOW SURVEYS OF THE 


CALIFORNIA COAST 


Year 


1977- 


19801 | 1989° 


19913 2000? 


20023 | 20033 | 20043 7 20054 


Total 


1,566 1,386 1,371 976 


1,387 1,444 1,904 1,680 


1 Page and Stenzel 1981—-Surveys were conducted in multiple years; 2 Page et a/. 1991; $L. Stenzel, in litt. 2004a; + Page in litt. 2005. 


In 2000, there were 976 breeding 

adult plovers observed in coastal 

‘California. Surveyors observed 1,387 
and 1,444 adult plovers during similar 
breeding season surveys conducted in 
2002 and 2003, respectively. Statewide 
breeding season window surveys for 
California demonstrate an increase in 
observed breeders from 2001 through 
2005, although there is still an overall 
decline when compared to historic 
breeding population numbers {J. 
Baldwin, in litt. 2004; K. Lafferty, in litt. 
2002). 

The increase in the number of adult 
plovers observed during breeding 
season window surveys in the southern 
part of California is related, at least in 
part, to protections and associated 
management provided to the federally 
endangered California least tern (Sterna 
antillarum browni) (Persons and 
Applegate 1996). Predator management, 
habitat restoration, leash laws, 
controlled recreational vehicle use, 
symbolic fencing, and other measures 
have contributed to the Statewide 
increase in breeding Pacific Coast WSP 
and also provided benefits to interior 
plovers wintering on the coast. 

Baja California, Mexico—Occupancy 
of Sites and Number of Pacific Coast 
WSP: Along the Pacific coast of Baja 
California, Mexico, most plover nesting 
areas are associated with the largest 
wetlands. A survey of breeding western 
snowy plovers along the Pacific coast of 
Baja California between 1991 and 1992 
found 1,344 adults, mostly at four 
coastal wetland complexes: Bahia San 
Quintin, Lagunas.Ojo de Liebre and 
Guerrero Negro, Laguna San Ignacio, 
and Bahia Magdalena (Palacios et al. 
1994). Based on detection ratios 
established for surveys on the United 
States Pacific coast, this indicated a 
coastal Baja population of at least 1,900 


adults (Palacios et al. 1994; Page et al. 
1995a). We have no information of any 
more recent estimates (E. Palacios, in 
litt. 2004). 


Discussion of the Petition - 


The petition asserts that the Pacific 
Coast WSP does not meet the Act’s 
definition of a threatened species as its 
population is in flux rather than 
decline. The petition offers a table and 
a graph to support this assertion: The 
graph in section 5.1.2 of the petition 
provides breeding population counts for 
Vandenberg Air Force Base (VAFB) for 
1978 through 2001, and the table in 
section 5.1 (included as part of Table 2 
above) provides breeding population 
census counts for the California coast 
during 6 years from 1980 to 2000. The 
graph shows VAFB breeding population 
fluctuating in size from more than 100 
to about 20 between 1978 and 2001. 

The petition states that the VAFB data 
reflect dramatic fluctuations that can 
occur within the plover population. 
Vandenberg has two sections of beach 
that support plover breeding known as 
North Beach and South Beach. The 
graph presented within the petition 
(subsection 5.1.2) shows that 
Vandenberg’s plover population has 
fluctuated dramatically, with an overall 
increase from 119 birds in 1978 to 121 
birds in 2001 (Surf Ocean Beach 
Commission 2002). However, the 
petition does not provide the sources for 
the data in the graph. We believe the 
data in the petition’s graph from 1993 to 
2001 are from annual plover monitoring 
reports that VAFB started in 1993 (e.g., 
Persons 1994; Hickey and Page 2001) 
because we know of no other source 
from which the information could have 
come. 

It appears that the 1978 data in the 
petition’s graph are from Page and 


Stenzel (1981), but it is not clear upon 
what the intermittent counts presented 
in the graph between 1978 and 1993 are 
based. This graph shows a population 
increase from 193 to 239 breeding adults 
over the years 1993 to 1997, a decrease 
to 132 and then 78 adults in 1998 and 
1999 following severe storms and an oil 
spill in the winter of 1997 through 1998, 
and then a slow increase up to 122 
adults in 2001. The VAFB monitoring 
reports also note generally increasing 
efforts to exclude human interference 
with nesting during these years. Based 
on these data alone, it appears that 
plover breeding numbers can be 
seriously affected by random natural 
events such as heavy storms, but this 
does not support the petition’s 
conclusion that the plover population is 
in flux rather than decline. The 1978 
data, which petitioners offer as evidence 
of an overall increase of 119 to 121 
birds, was itself collected after heavy 
winter storms. These storms were so 
severe that only 7.1 mi (11.5 km) of 
beach were available for nesting (Page 
and Stenzel 1981; L. Stenzel, pers. 
comm. 2003); in contrast, in 2001, 12.5 
linear miles (mi) [20.1 linear kilometers 
(km)] of beach were available for nesting 
(Hickey and Page 2001). The 1978 
numbers would therefore likely have 
been depressed from historic levels, and 
would constitute poor support for the 
petition’s conclusions regarding overall 
population trends. More importantly, 
we do not consider census data from 
VAFB alone to reasonably support 
conclusions concerning the entire 
Pacific coast population. Pacific Coast 
WSP do occasionally nest or renest at 
other coastal locations (Stenzel et al. 
1994; Page et al. 1995a), so fluctuations 
in the VAFB breeding population could 
either be caused or moderated by 
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immigration to and emigration from 
other beaches. 

The table in section 5.1 of the petition 
provides census data for the California 
coast and serves as a better indication of 
population trends for the Pacific Coast 
WSP, because “the California coast 
population represents at least 90 percent 
of the listed Pacific coast population in 
the United States” (D. Noda, in litt. 
2001) (see table 1). Yet, the data 
presented in this petition table show a 
steady decrease in population from 1980 
to 2000 except for a particularly high 
count in 1997 and a somewhat low 
count in 1995. The 1997 and 1995 
surveys were both conducted differently 
than those for other years and are 
therefore not directly comparable to 
other years. The 1995 census did not 
include counts from several important 
breeding sites such as South San 
Francisco Bay (P. Nieto, SRS 
Technologies, in litt. 2002; L. Stenzel in 
litt. 2004a; G. Page, pers comm. 2003). 
The 1997 population estimate is based 
on intensive monitoring information for 
some areas combined with “corrected” 
window survey data from previous 
years for other areas (Nur et al. 1999; G. 
Page, pers. comm. 2003). All other 
population estimates in the petition’s 
table in section 5.1 are totals of window 
survey counts from the known breeding 
sites. 

We developed Table 2 (above) to 
show California coastal population 
estimates based on the observed number 
of adult plovers during breeding season 
window surveys. Table 2 consists of the 
population counts reported in the 
petition’s table for years other than 1995 
and 1997, along with population counts 
from 2002 through 2005 which we 
added to the Table. 

The increase first observed in 2002 is 
encouraging, and we attribute the 
population increases to the 
implementation of conservation 
strategies by our recovery 
implementation stakeholders, such as 
California State Parks, who have 
engaged in habitat restoration and the 
use of extensive symbolic fencing. It is 
also important to note that the 
population level documented by Page 
and Stenzel (1981), was likely depressed 
by severe storms and resulting beach 
erosion during the winter of 1977 
through 1978 (Page and Stenzel 1981). 
Counts conducted at VAFB from 1998 
through 2000 showed a drop in adult 
plover numbers from 238 to 132 
following similarly severe storms during 
the winter of 1997/1998 (Applegate and 
Schultz 1999; Applegate and Schultz 
2000).. Although the survey conducted 
in 1977 through 1980 provided fairly 
high population estimates, Page and 


Stenzel (1981) noted: “Numbers have 
definitely declined on the coast; the 
species was not found breeding in 33 of 
the 53 locations with breeding records 
prior to 1970. Of the 33 areas, 28 are not 
likely to have regular breeding 
populations again because the habitat 
has been destroyed or human use of the 
area is too great.”’ The petition interprets 
such conclusions as speculative since 
they were not based on census data and 
do not show how often particular 
breeding sites were used. While we 
agree that any precise population 
estimates based on such data would be 
speculative, we believe the indications 
of lost habitat provided by Page and 
Stenzel (1981) are well supported and 
reasonably lead to the conclusion that 
historic population levels were higher 
than those documented in the 1977 to 
1980 census. We therefore consider the 
available data on the coastal California 
population to provide more support for 
the contention that the Pacific Coast 
WSP has declined from historical levels. 

The listing decision was also based on 
the loss of 33 California breeding sites. 
An additional 11 sites have been 
subsequently identified as having also 
lost nesting plovers since the original 
work was completed and reported in the 
listing decision (L. Stenzel, in litt. 
2004b). Consequentiy, the loss of 44 of 
53 breeding sites in California 
represents an 83 percent reduction in 
historical nest locations. Some of those 
sites in southern California were 
especially significant. Places like Los 
Angeles County, where 25 miles of 
former breeding habitat were lost, may 
have supported up to 600 pairs (1200 
breeding birds) of plovers. The estimate 
is extrapolated from an egg collector’s 
1903 record of 50 pairs along a 2 mile 
section of Manhattan Beach (L. Stenzel, 
in litt. 2004b). At the time of the 1993 
listing, Oregon had lost 79 percent (23 
of 29) of its historic nesting sites, and 
Washington had lost 40 percent of its 
nesting locations (2 of 5) (Service 1993 
(58 FR 12864)). Additionally, the 
remaining habitat has been degraded by 
the colonization of nonnative European 
beach grass by occupying nesting 
substrate and changing from the open 
structure that plovers prefer, increased 
number of predators, and increased 
human use. Addressing the above three 
factors through effective management 
range-wide and the reestablishment of 4 
former breeding sites in Oregon (D. 
Lauten, in litt. 2004) have bolstered 
plover populations since listing (G. 
Page, in litt. 2004a). 

he petition also cites a recent Pacific 

Coast WSP viability analysis that 
indicates the population would likely 
remain above an “extinction threshold’”’ 


of 50 individuals for at least 100 years 
under the 1999 status quo (Nur et al. 
1999). However, the petition did not 
note that the “status quo” scenario 
(Scenario 1) assumed that existing 
protections and management actions 
under the Act would continue and 
projected a significant downward trend 
in population over the next 100 years in 
the absence of additional efforts. Under 
a “no management” scenario (Scenario 
12), the analysis found a 51 percent 
probability of reaching an extinction 
threshold after 100 years. The. analysis 
did not consider a scenario involving 
the complete removal of protections 
under the Act. We therefore do not 
consider the petition’s statement that 
the Pacific Coast WSP population is 
healthy but in flux to be well supported 
by available data, especially if : 
protections under the Act are removed. 


Distinct Population Segment 


In a 12-month finding, we must 
determine if: (1) The petitioned action is 
warranted; (2) the petitioned action is 
not warranted; or (3) the petitioned 
action is warranted but precluded by 
other higher priority activities. Under 
the Act, a species is defined as 
including any subspecies and any 
distinct population segment of a 
vertebrate species (16 U.S.C. 1532). To 
implement the measures prescribed by 
the Act and its Congressional guidance, 
we and the National Marine Fisheries 
Service (National Oceanic and 
Atmospheric Administration-Fisheries), 
developed a joint policy that addresses 
the recognition of DPSs of vertebrate 
species for potential listing actions 
(Service and NMFS 1996a (61 FR 4722)). 
The policy allows for a more refined 
application of the Act that better reflects 
the biological needs of the taxon being 
considered, and avoids the inclusion of 
entities that do not require its protective 
measures. As noted above, in 1993, we 
listed the Pacific Coast population of the 
WSP as threatened. As this was prior to 
our 1996 DPS policy, a first step in this 
status review process is to review the 
available information to assess whether 
the Pacific Coast WSP 1993 listing 
determination is consistent with the 
1996 DPS policy. 

The DPS policy specifies that we are 
to use three elements to assess whether 
a population segment under 
consideration for listing may be 
recognized as a DPS: (1) The population 
segment’s discreteness from the 
remainder of the species to which it 
belongs; and (2) the significance of the 
population segment to the species to 
which it belongs; and (3) the population 
segment’s conservation status in relation 
to the ESA’s standard for listing (61 FR 
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4722, 4725). If we determine that a 
population segment meets the 
discreteness and significance standards, 
then the level of threat to that 
population segment is evaluated based 
on the five listing factors established by 
section 4(a) of the Act to determine 
whether listing the DPS as either 
threatened or endangered is warranted. 
The DPS policy also states: “Listing, 
delisting, or reclassifying distinct 
vertebrate population segments may 
allow the Services to protect and 
conserve species and the ecosystems 
upon which they depend before large- 
scale decline occurs that would 
necessitate listing a species or . 
subspecies throughout its entire range. 
This may allow protection and recovery 
of declining organisms in a more timely 
and less costly manner, and on a smaller 
scale than the more costly and extensive 
efforts that might be needed to recover 
an entire species or subspecies” (61 FR 
4722, 4725). Below, we address under 
our DPS policy the population segment 
of the WSP currently listed as a DPS 
that occurs within 50 miles of the 
Pacific coast in Oregon, Washington, 
California, and Mexico. 


Discreteness 


The DPS policy states that a vertebrate — 


population segment may be considered 
discrete if it satisfies either of the 
following two conditions: 

1. It is markedly separated from other 
populations of the same taxon as a 
consequence of physical, physiological, 
ecological, or behavioral factors. 
Quantitative measures of genetic or 
morphological discontinuity may 
provide evidence of this separation; or 

2. It is delimited by international 
_ governmental boundaries within which 
differences in control of exploitation, 
management of habitat, conservation 
status, or regulatory mechanisms exist 
that are significant in light of section 
4(a)(1)(D) of the Act. 

The following discussion addresses 
only the first condition, since the Pacific 
Coast WSP DPS includes plovers within 
Baja California, Mexico and is not 
delimited by an international boundary. 

The 1993 listing rule stated that the 
Pacific Coast WSP is “genetically 
isolated” from the interior breeding 
populations (58 FR 12864). We based 
this conclusion on banding and 
monitoring data, not genetic data. At the 
time of listing, we assumed the 
reproductive separation indicated by the 
banding data, over time, could lead to 
genetic differentiation. Genetic data for 
the western snowy plover was not 
available in 1993. 

In this status review process, we 
examine the best information now 


available, which includes banding, 
monitoring, and genetic information, 
and assess the petition’s additional 
points on discreteness, to determine if 
the 1993 listing determination was 
consistent with the 1996 DPS policy. 
Western snowy plovers from 
populations in the eastern interior (east 
of the Rockies), the Gulf Coast, and the 
Mexican interior are not likely to” 
interact with the Pacific Coast WSP, and 
are not known to visit the Pacific coast 
(Page et al. 1995a). We thus focus our 
discreteness analysis on the Western 
snowy plovers from populations in the 
western interior (west of the Rockies), 
and the Pacific Coast WSP. 


Banding and Monitoring Information 


Banding and monitoring studies are 
useful methods for evaluating the. 
discreteness of two populations 
provided that the banding effort 
adequately samples each population, 
and the monitoring effort is adequate to 
provide reasonable probabilities of 
detecting banded individuals (J. 
Plissner, in litt. 2005). Several banding 
and monitoring studies have been 
conducted that address the Pacific Coast 
WSP (Spear 1979; Stenzel and Peaslee 
1979; Henderson and Page 1979; Widrig 
1980; Page and Stenzel 1981; Page et al. 
1983; Wilson-Jacobs and Meslow 1984; 
Warriner et al. 1986; Herman et al. 1988; 
G. Page, in litt. 1989; Page and Bruce 
1989; Stern et al. 1990a, 1990b, 1991a, 
1991b; Page et al. 1991; ODFW 1994; 
Palacios et al. 1994; Paton 1994; Persons 
1994, 1995; Stenzel et ai. 1994; Page et 
al. 1995b; G. Page et al., Point Reyes 
Bird Observatory (PRBO), in litt. 2002; 
Powell et al. 2002; C. Sandoval, in litt. 
2002; G. Page, PRBO, in litt. 2004b; G. 
Page, PRBO, in litt. 2005). Some of these 
studies were not specifically designed 
for the purpose of evaluating the 
discreteness of the Pacific Coast WSP, 
but nonetheless provide useful 
information for this analysis. 

In this finding, we rely primarily on 
the banding and resighting efforts 
conducted during the period of 1984 
through 1993, as this is the period when 
banding efforts were underway at 
several areas on the Pacific coast and in 
the western interior, and nest — 
monitoring studies and breeding season 
surveys were underway at many 
locations when banded birds could be 
detected. Interior populations have not 
been banded since 1993 (L. Stenzel, in 
litt. 2005). From 1984 through 1993, a 
total of 4,170 plover chicks and 
breeding adults were banded at nine 
sites on the Pacific coast (3,077 banded 
birds), and at four western interior 
locations (1,093 banded birds) (G. Page, 
in litt. 2004b). The coastal locations 


included sites in both Oregon and 
central California, while the western 
interior locations included sites in Utah, 


_ Oregon, and California. 


Subsequent nest monitoring and 
breeding season surveys conducted in 
the Pacific coast and western interior 
breeding zones from 1985 through 1995 
provided an opportunity for resightings 
of banded birds. During that time, a total 
of 22 U.S. coastal surveys; 1 coastal Baja 
California, Mexico survey; and 4 
western interior surveys were 
conducted, many of which were 
repeated over several years (Palacios et 
al. 1994; G. Page, in litt. 2004b). 
Collectively, these surveys covered 
essentially the entire extent of U.S. 
coastal breeding habitat, as well as 
extensive portions of western interior 
and Baja California, Mexico coastal 
habitat, though not all such locations 
were surveyed every year (Palacios et al. 
1994). During this same time period, 10 
U.S. coastal and 4 western interior 
nesting studies were also conducted at 
sites along the entire Oregon Coast, 
Utah, eastern Oregon, and numerous 
locations on the California coast and 
interior (G. Page, in litt. 2004b). Nesting 
studies involve repeated searching and 
monitoring of nests and nesting areas 
over the course of at least one breeding 
season, and are more comprehensive 
than surveys. 

A total of 907 banded plovers were 
detected by these breeding surveys and 
studies. It is important to note that this 
figure does not include plovers that 
were resighted in their original region 
(coastal or western interior) without 
evidence of nesting, and does not 
include plovers that were banded on the 
coast during the winter, as their 
breeding range could not be established. 
The total does include six plovers that 
were found nesting in more than one 
location, and so were counted twice. Of 
these 907 resighted plovers, only 13 (1.4 
percent) were found in a geographic 
area (coastal or western interior) that 
was different from their original - 
breeding range. Two of those 13 plovers 
(0.2 percent of the total 907 birds) were 
found nesting outside of their original 
breeding range. One of these two 
plovers, a coastal female nesting at the 
Kesterson National Wildlife Refuge in 
1986, was one of the two birds 
mentioned in the original listing rule 
(Service 1993 (58 FR 12864)). The other 
was a male banded in the interior 
(though never found nesting in the 
western interior) and later found nesting 
on the coast in 1995. The other 11 
plovers were all coastally banded and 
found in the interior without nests (G. 
Page, in litt. 2004b). 
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In addition to the 1984 through 1993 | 
period, the period from 1977 through 
1983 provides another opportunity to 
detect movements between the western 
interior and Pacific Coast WSP 
populations. However, surveys were 
less comprehensive during this time 
period, and only one banding study took 
place in the western interior. Therefore, 
this period is less useful for assessing 
breeding dispersal, but still provides 
additional relevant information. During 
this period, 599 plovers were banded at 
seven sites along the central California 
coast, and 400 were banded in the 
western interior at Mono Lake, 
California (G. Page, in litt. 2004b). The 
coastal survey effort included seven 
breeding season surveys across the U.S. 
range of the coastal population, as well 
as seven nest monitoring studies from 
Marin to San Luis Obispo Counties, 
California. The interior survey effort 
included three breeding season surveys, 
as well as the ongoing banding studies 
at Mono Lake (L. Stenzel, pers. comm: 
2004). None of the plovers banded at 
Mono Lake were observed on the coast 
during the breeding season. One female, 
banded as a chick at Monterey Bay 
along the California coast, was found 
nesting at Mono Lake in 1978. This was 
the first of the two females mentioned 
in our original listing determination 
(Service 1993 (58 FR 12864)) as having 
bred outside the coastal population. 

In addition to colored bands, whose 
combinations were administered by the 
Point Reyes Bird Observatory (PRBO), 
some studies employed metal bands 
administered by the Patuxent Bird 
Banding Lab. Resightings of these bands 
were less common, since recapture of 
the bird is generally required to read the 
band number. Of the 304 band retrievals 
reported to Patuxent Bird Banding Lab 
for years 1969 to 2002, one male was 
found to have moved from the Pacific 
coast to an interior location. This plover 
was banded during the non-breeding 
season (November 1984) near Ano 
Nuevo, California, and retrieved during 
the breeding season (June 1988) near 
Lake Albert, Oregon (G. Goldsmith, in 
litt. 2004). The banding dates and 
associated migration suggest that the 
plover was an interior bird 
overwintering on the California coast. 
The age of the plover was unknown at 
the time of banding. There are no 
records in this data set of plovers 
moving in the opposite direction, from 
the western interior to Pacific coast. 


Review of Banding Data 


We asked six researchers familiar 
with avian banding studies to examine 
the available banding data for the 
Pacific Coast WSP and plovers from the 
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interior west of the Rocky Mountains;, 
and provide us their professional - 
opinions about the adequacy of those 
studies for determining reproductive 
separation between the two populations. 
Four of the reviewers responded. Three 
concluded that there appears to be little 
exchange of reproductive individuals 
between the western interior and coastal 
sites (G. Smith, USGS, in litt. 2004; B. 
Andres, Service, in litt. 2005; J. Plissner, 
ABR Inc., in litt. 2005). However, three 
of the reviewers (the fourth reviewer 
and two of the three reviewers 


‘mentioned above) also noted that 


because monitoring in the interior had 
been less comprehensive than on ‘the 
coast, there is more uncertainty about 
the ability to detect coastal plovers that 
may have moved to the interior (B. 
Andres, in litt. 2005; C. Elphic, 
University of Connecticut, in litt. 2005; 
J. Plissner, in Jitt. 2005). They felt it was 
possible that a coastal breeding plover 
could move to the interior undetected, 
but it was highly unlikely that an 
interior breeding plover could move to 
the coast without being observed, as the 
coastal resighting efforts were more 
extensive temporally and geographically 
than those at interior sites. These three 
reviewers stated that the available data 
are adequate to conclude that there is 
little interaction between the breeding 
coastal and interior populations. One 
reviewer noted dispersal between 
inland and coastal populations may be 
episodic and associated with temporal 
variation in breeding conditions at 
regional scales, and that the banding 
efforts have not been extensive enough 
to address this possibility for the range 
of conditions (J. Plissner, in litt. 2005). ° 


Conclusion on Banding Data 


We find that the existing banding and 
resighting data-are sufficient to 
document that the Pacific Coast WSP 
and the western interior breeding 
populations experience limited or rare 
reproductive interchange. We are most 
confident in the data from the 12-year 
period 1983 through 1995, as that is the 
period with the most extensive banding 
studies and search efforts. The results 
from that period indicate that 98.6 
percent of the sampled plovers were 
observed during the breeding season 
using the same breeding range as where 
they were originally banded. We 
consider the results from that period 
sufficient to document a marked 
separation of breeding ranges, and 
illustrate that the amount of interchange 
between coastal and western interior 
populations is likely to be extremely 
low, though not zero. Results from the 
1977 through 1984 period and the 
Patuxent banding data are also 


consistent with this,conclusion: Gur 
. DPS policy does not require complete . 


reproductive isolation, and allows for 
some limited interchange among 
population segments considered to be 
discrete (Service and NMFS 1996a (61 
FR 4722)). Based on the results of these 
banding and monitoring data, we 
conclude that the Pacific Coast WSP is 
not freely interbreeding with other 
members of the taxon, although some 
genetic interchange likely occurs at a 
very small rate. This constitutes a 
marked separation due to breeding 
behavior. 

The banding data also indicate that 
interior nesting plovers overwintering 
on the Pacific coast are likely to be 
obligatory migrants, whereas many 
individuals in the Pacific Coast WSP 
either do not migrate, or do so only for 
short distances along the coast (Page et 
al. 1995a). This behavioral difference 
tends to set Pacific Coast WSP 
individuals apart from the interior birds 
with which they may mix during the 
winter. 


Additional Points on Discreteness 


The petition asserts that the Pacific 
Coast WSP is not highly isolated, and 
provides VAFB monitoring records from 
1993 to 1999 as supporting 
documentation to demonstrate that the 
Pacific Coast WSP and western interior 
populations commonly interbreed. 
VAFB is a coastal Santa Barbara County 
breeding site. The petition contains a 
table summarizing the VAFB survey 
records and indicating that during 1993 
to 1999; 90 plovers present during the 
breeding season had hatched elsewhere. 
However, our analysis below of the 
VAFB monitoring records supports a 
different conclusion than that reached 
by the petitioners and instead provides 
additional evidence demonstrating that 
coastal and interior populations do not 
commonly interbreed. 

Two of the 90 non-local birds cited in 
the VAFB monitoring records came from 
the western interior. These two plovers 
were banded at Abert Lake (in interior 
Oregon) (Stern et al. 1990a) during the 
1988 through 1989 banding season and 
were sighted at VAFB (on the California 
coast) on July 29, and August 19, 1993, 
during the breeding season (Persons 
1994). However, as noted by Persons 
(1994), post-breeding migration of 
plovers typically begins in early July, so 
only late June censuses accurately 
reflect the size of the breeding 
population. Later censuses include 
many non-breeding plovers. Stenzel et 
al. (1994) also report that after the first 
few days of July, plovers that move into 
a breeding area do not nest in the area. 
Therefore, sightings made only after the 


20616. 


Federal Register / Vol. 71; No..77/Friday, April 21, 2006/ Proposed: Rules: 


first week in July, unless. supported. 
evidence of breeding, are not good . 
evidence of population interchange. 
The other 88 plovers in the VAFB 
monitoring records had all hatched on 
the coast, and were, therefore, also 
members of the coastal population 
(Stenzel et al. 1994). Such data tend to 
support our determination that the 
Pacific Coast WSP is discrete, as these 
data show that coastal population 
members tend to interbreed among 
themselves rather than with interior 
birds. These results are also consistent 
with additional studies, which found 
western snowy plovers renesting in new 
locations after having either lost or 
successfully fledged their first clutch 
(Warriner et al. 1986; Stenzel et al. 
1994). For the Pacific Coast WSP, it is 
also common for one partner, usually 
the female, to abandon a brood between 


hatching and fledging and to start a new - 


clutch in a new location with a new 
partner. Distances traveled to new 
nesting locations range from meters to 
hundreds of kilometers (Warriner et al. 
1986; Stenzel et al. 1994). However, no 
such mid-season location changes have 
been shown to result in nesting at both 
coastal and interior sites. 


Genetics 


Evidence of genetic distinctness can 
inform our analysis of the discreteness 
of a population. In determining whether 
the test for discreteness has been met 
under our DPS policy, we consider 
available genetic evidence, but such 
evidence is not required to recognize a 
DPS. The petition questions the validity 
and effectiveness of using banding 
studies, as compared to genetics, for 
investigating levels of gene flow. When 
conducted properly, we find that both 
banding and genetics studies provide 
useful information. The petition relies 
heavily on a master’s thesis (Gorman 
2000) that did not find evidence of 
genetic differentiation between the 
Pacific Coast WSP and western interior 
snowy plover populations using 
mitochondrial DNA (mt DNA). 

Several commenters also pointed out 
that mtDNA markers in Gorman’s study 
may have been indicating interbreeding 
that happened thousands of years ago 
and suggested that additional studies 
using a marker with a finer resolution, 
such as microsatellite comparisons, 
should be conducted (B. Crespi, in litt. 
2002; J. Neigel, in litt. 2004; B. Foster, 
in litt. 2004; L. Gorman, in litt. 2004). In 
fact, a more recent study by Funk et al. 
(2006) includes analysis of 
microsatellite DNA markers. Funk et al. 
(2006) found no statistically significant 
genetic differentiation between Pacific 


Coast WSP and western interior snowy — 


.. plover,populations using mtDNA and 
~ microsatellite DNA markers. 
Given these available data indicating ~ 


that the mtDNA and microsatellite data 
show no evidence of significant genetic 
differentiation between Pacific Coast 
and interior WSP populations, the 
Service’s responsibility is to interpret 
the result in terms of our DPS policy. As 
noted in Funk et al. (2006), ‘‘only a few 
dispersers per generation are necessary 
to homogenize gene pools between 
breeding habitats (Wright 1931; Slatkin 
1985, 1987; Mills and Allendorf 1996).”’ 
Therefore, failure to identify genetic 
differences between Pacific Coast and 
western interior plovers does not 
necessarily mean that there is a large 
amount of movement between the two 
areas. Movement of just a few 
individuals may prevent genetic 
differentiation, but movement of a few 
individuals may not be sufficient to 
maintain significant demographic 
connectivity (Funk et al. 2006). 

Thus, the two regions (in this case, 
the Pacific Coast and western interior 
populations) may continue to function 
as demographically independent 
populations despite sufficient gene flow 
to homogenize gene pools (which may 
require just a few individuals per 
generation) (Funk et a/. 2006). That the 
two may be demographically 
independent, as noted by Funk et al. 
(2006), is particularly likely given that 
they have unique habitats (e.g., Pacific 
Coast birds tend to occur, with some 
exceptions, on open sandy beaches 
adjacent to the Pacific Ocean, while 
Great Basin birds occur on sand/salt 
flats on alkali lakes of the Great Basin 
(Page et al. 1995), low dispersal rates 
(Page, in litt. 2004a), and population 
declines (Page et al. 1991). Funk et al. 
(2006) suggest, for example, that “if a 
Pacific Coast population of snowy 
plovers went extinct, a few immigrants 
from the Great Basin [interior] may not 
be sufficient to recolonize the empty 
habitat patch.” They further suggest that 
empty patches of Pacific Coast habitat 
are not currently being recolonized in 
this fashion and that there is no reason 
to expect they would be recolonized in 
the future when habitat is even further 
fragmented. 

In summary, the genetic information 
available to us in Gorman (2000) and 
Funk et al. (2006) shows no evidence of . 
genetic differentiation between Pacific 
Coast and western interior WSP, using 
mtDNA and microsatellite markers. For 
this reason, we do not find that the 
genetics data currently available to us 
provide,evidence that Pacific Coast WSP 
is “markedly separated” from western 
interior populations of WSP. However, 
as outlined above and articulated in 


Funk et al. (2006), it is reasonable to: 
conclude that other data {i.e., besides 
genetic data) are relevant to an analysis 
of whether WSP from these two 
geographic regions can be considered 
“markedly separated” (i.e., discrete) per 
our DPS policy. As noted above in the 
Banding and Monitoring Information 
section, we believe there is substantial 
evidence from banding data to indicate 
that exchange of individuals between 
the Pacific Coast and western interior 
regions is minimal. 


Conclusion on Discreteness 


Based on the available information in 
the petition, scientific literature, and in 
our files regarding western snowy 
plover range and distribution, we 
conclude that the Pacific Coast WSP is 
markedly separate from other 
populations of the subspecies due to 
behavioral differences and that it, : 
therefore, meets the requirements of our 
DPS policy for discreteness. Banding 
studies and resighting efforts 
demonstrate that during breeding, the 
Pacific Coast WSP segregates 
geographically from other members of 


. the subspecies, even those that also 


winter on the Pacific coast. Although 
not absolute, this segregation is marked 
and significant. 


Significance 


Under our DPS policy (61 FR 4722), 
once we have determined that a 
population segment is discrete, we 
consider its biological and ecological 
significance to the larger taxon to which 
it belongs. This consideration may 
include, but is not limited to, the 


following factors: 


1. Persistence of the discrete 
population segment in an ecological 
setting unusual or unique for the taxon, 

2. Evidence that loss of the discrete 
population segment would result in a 
significant gap in the range of the taxon, 

3. Evidence that the discrete 
population segment represents the only 
surviving natural occurrence of a taxon 
that may be more abundant elsewhere as 
an introduced population outside its 
historic range, or 

4. Evidence that the discrete 
population segment differs markedly 
from other populations of the species in 
its genetic characteristics. 

We evaluated available information to 
assess whether the 1993 designation 
was consistent with the above factors or 
other relevant factors to explain why the 
Pacific Coast WSP is significant to the 
subspecies of western snowy plover. In 
this finding, we are only addressing the 
significant gap in the range of the taxon 
because that is the only significant 
criteria factor that applies. 
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Significant Gap in the Range of the 
Taxon 

One approach to assessing whether 
the Pacific Coast WSP constitutes a 
substantial portion of the western 

- snowy plover subspecies (Pacific Coast, 
interior, and Gulf Coast) is to evaluate 
the size of the subspecies. Estimating 
size of a broadly yet patchily distributed 
subspecies like the western snowy 
plover is a difficult task to accomplish 
(Gorman and Haig 2002). At this time, 
our best availab!c estimate of the 
subspecies’ current total size is about 
24,136 birds (Page et al. 1995a; P. Paton, 
University of Rhode Island, in litt. 2004; 
Zdravkovic 2004; Gorman and Haig 
2002; L. Kelly in litt. 2006; M. Jensen in 
litt. 2006; G. Page in litt. 2005) (see 
Table 1). 

The estimate in Table 1 of the total 
number of birds of the subspecies takes 
into account the following new data: Dr. 
Peter Paton recently revised his original 
published estimate of 10,600 birds for 
Utah (Page et al. 1995a) to 4,189 birds 
(P. Paton, in litt. 2004). Stenzel provides 
information that the 4,478 figure used to 
describe the Pacific Coast WSP 
population through the 2004 breeding 
season is likely an underestimate due to 
some areas in southern California not 
being surveyed (L. Stenzel, in litt. 
2004a). The new observed estimated 
number of birds (3,695) is based on the 
2005 breeding season (see Table 1 
above), which is approximately a 3 
percent drop from Stenzel’s 2004 figure. 
Additionally, researchers in Texas 
believe that as many as 1,000 plovers 
nested along the Fexas Gulf coast in 
2004, a substantial increase from the 
100 reported by Page et al. (1995a) 
(Zdravkovic 2004). We are not aware of 
what effect, if any, the 2005 hurricanes 
may have had on the Gulf coast plovers 
and their habitat. 

Monitoring results are not available 
for the interior and northeast coastal 
Mexico areas, and recent estimates have 
not been developed for several of the 
interior western snowy plover breeding 
areas. In light of this inconsistent survey 
coverage, we considered it appropriate 
to use the largest of the available 
estimate ranges available for the interior 
breeding plovers, so as not to overstate 
the significance of the Pacific Coast 
WSP. We acknowledge that the number 
of birds within the subspecies could be 
more or less than that indicated by the 
best available information. As presented 
in Table 1 above, the Pacific Coast WSP 
current population estimate is 


approximately 20 percent of the taxon’s | 


total estimated size (4,804 of 24,136 
total birds). Therefore, we contend that 
using this conservative interpretation of 


the best available data, the 2005 Pacific 
Coast WSP constitutes approximately 20 
percent of the subspecies. 

The petition also states that because 
the range of interior western snowy 
plovers overlaps that of Pacific Coast 
WSP (by virtue of sharing winter 
ranges), they have ‘ample opportunity 
to socialize, pair bond, and inter-breed.” 
We agree that the potential exists for 
interactions to occur between wintering 
interior western snowy plovers and 
Pacific Coast WSP, but banding data 
indicate that such interactions occur at 
very low rates. : 

The petition suggests, without any 
supporting evidence, that interior- 
nesting western snowy plovers would 
colonize the coastal breeding habitat if 
the Pacific Coast WSP were extirpated. 
As described earlier, the Pacific Coast 
WSP population declined during the 
1970s to mid-1990s, leaving many 
historical breeding locations vacant 
throughout the coastal range, and even 
though ample habitat remained intact, it 
was not colonized by any plovers 
(coastal or interior). Analysis of the 
available banding data indicates that 
there is little interchange between the 
coastal and interior breeding 
populations (G. Smith, USGS, in litt. 
2004; B. Andres, Service, in litt. 2005; 
J. Plissner, ABR Inc., in litt. 2005). 
Although low levels of breeding 
dispersal from the coast to the interior 
remain a possibility, the banding studies 
provide a high degree of confidence that 
any such dispersal is out of the coastal 
population, and not into it (C. Elphic, in 
litt. 2005). This is consistent with 
additional analysis indicating that the 
available banding data are adequate to 
conclude that an insignificant number 
of individual plovers disperse from 
interior breeding sites to coastal 
breeding sites (J. Plissner, in litt. 2005), 
and it is unlikely that interior breeding 
plovers would disperse to coastal 
breeding sites (B. Andres, in litt. 2005). 
We have no data documenting interior 
birds colonizing vacant coastal areas. 

This apparent lack of interchange 
between coastal and western interior 
breeding sites may be explained by the 
relatively high degree of site fidelity . 
exhibited by this species. Breeding and 
winter site faithfulness vary between 
sites. Stenzel et al. (1994) report that 
plovers were faithful to their known 
breeding location in northern-central 
coastal California about 59 percent of 
the time for females and 84 percent of 
the time for males. Partial-absence 
(missing for a portion of the breeding 
season) from known breeding locations 
was more common than complete 


- absence. Of the 147 birds observed 


moving during the breeding season, 25 


females and 14 males moved from 50 to 
708 miles (31 to 1,140 kilometers). All 
147 birds remained within the coastal 
zone, either north or south of their 
previously known breeding location. 
There was no evidence of pair 
movements, only movements for 
individual plovers. Page et al. (1995a) 
present the following adult plover 
resighting rates at breeding locations 
between consecutive years: Monterey 
Bay, California, males 76.8 percent, 
females 65.8 percent (Warriner et al. 
1986); Mono Lake, California, males 
77.8 percent, females 44.9 percent (Page 
et al. 1983); Lake Abert, Oregon, males 
64.1 percent, females 40.9 percent 
(Stern et al. 1990a). There is also 
evidence of fidelity to wintering areas. 
About two-thirds of plovers banded 
during the breeding season at Lake 
Abert, Oregon, were located on their 
coastal California or Baja California, 
Mexico, wintering areas for 2 
subsequent years, and about one-third 
were subsequently located at least 3: 
years following banding (Page et al. 
1995b). 


There is no evidence to indicate 
western interior populations would 
recolonize the Pacific coast if the listed 
population were lost. Therefore, such 
loss would remove 2,000 miles of 
coastline, stretching from Washington to 
Baja California, from the subspecies’ 
breeding range. The Pacific coast 
constitutes the vast majority of coastal 
breeding habitat used by the subspecies 
(the rest being in southern Texas and 
northeastern Mexico), as well as the 
westernmost extent of the taxon’s 
breeding range. 


We find that the Pacific Coast DPS is 
significant to the subspecies of western 
snowy plover because it comprises 
approximately 20 percent (one-fifth) of 
the subspecies’ estimated population 
based on the 2005 breeding window 
survey results. We conclude that the 
best available data demonstrate that the 
likelihood of pair bonding and 
interbreeding between the Pacific Coast 
WSP and the interior-nesting western 
snowy plovers is very low, and that 
there is no evidence indicating that 
interior breeding plovers would rapidly 
reestablish a viable breeding population 
along the Pacific Coast following the 
extirpation of the coastal population. 
Accordingly, loss of the Pacific Coast 
WSP would result in a significant gap in 
the breeding range of the taxon. It would 
constitute the loss of a substantial 
percentage of the subspecies, curtailing 
the taxon’s current breeding range by 
2,000 miles of coast line. 
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‘DPS Status—Conclusion 


We find that the Pacific Coast WSP 
qualifies as a DPS under the Act, as 
recognized under our 1996 DPS Policy 
(Service and NMFS 1996a (61 FR 4722)). 
The Pacific coast population is discrete 
based on extensive banding data 
showing marked reproductive 
separation from other populations. Of 
the 4,170 plovers banded over the 12- 
year period with the most extensive 
banding and resighting surveys, 907 
were resighted. Of these 907, 894 
plovers (98.6 percent) were resighted 
within their natal or nesting site 
breeding ranges, 11 coastal plovers (1.2 
percent) were resighted in the interior 
without nests, and 2 plovers (0.2 
percent) were resighted nesting outside 
of their original breeding range. These 
results suggest a marked reproductive 
separation between the Pacific Coast 
WSP and other interior western snowy 
plovers. 

The 1993 listing decision suggested 
that genetic differentiation between 
coastal and interior populations was 
likely. There is no evidence that such 
differentiation exists and existing 
information suggests coastal and interim 
populations do not markedly differ 
genetically. However, the banding data 
and the resighting efforts provide 
compelling information that during 
breeding, the Pacific Coast WSP 
segregates geographically from other 
members of the subspecies, even those 
that winter on the coast. 

The Pacific Coast WSP is also 
significant to the rest of the taxon 
because its loss would cause a 
significant gap in the range of the 
subspecies. The Pacific Coast WSP 
comprises approximately 20 percent of 
the subspecies estimated total size. We 
have no evidence that interior breeding 
plovers would reestablish a viable 
population along the Pacific coast 
following the extirpation of the coastal 
population. Accordingly, loss of the 
Pacific Coast WSP would result in a 
significant gap in the breeding range of 
the taxon. 


Conservation Status 


When considering an action for 
listing, delisting, or reclassifying a 
species, we are required to determine 
whether a species is endangered or 
threatened based on one or more of the 
five listing factors identified in section 
4(a)(1) of the Act. These factors are: (A) 
The present or threatened destruction, 
modification, or curtailment of its 
habitat or range; (B) over utilization for 
commercial, recreational, scientific, or 
educational purposes; (C) disease or 
predation; (D) the inadequacy of 


existing regulatory mechanisms; and (E) 
other natural or manmade factors 
affecting the continued existence of the 
species. Delisting a species must be 
supported by the best scientific and 
commercial data available. Delisting 
may occur only if such data 
substantiates that the species is neither 
endangered nor threatened for one or 
more of the following reasons: (1) The 
species is considered extinct; (2) the 
species is considgred to be recovered; 
and/or (3) the original data available 
when the species was listed, or the 
interpretation of such data, were in error 
(50 CFR 424.11). 


A. The Present or Threatened 
Destruction, Modification, or 
Curtailment of Its Habitat or Range 


The petition states that the “‘western 
snowy plover has been very adaptive at 
exploiting opportunities to breed at new 
habitat that was created by humans 
including the Salton Sea, San Francisco 
Bay Salt Ponds, Central Valley 
agricultural ponds, and Batiquitos 
Lagoon.”’ We agree with the petition’s 
assessment as it relates to the Pacific 
Coast WSP. The western snowy plover 
is an early successional species that 
depends on dynamic habitat. As 
conditions change, the western snowy 
plover (including the Pacific Coast 
WSP) has the ability to colonize new 
sites. Because coastal habitats are 
dynamic, and change within a season or 
between seasons, the Pacific Coast WSP 
must adjust. However, our information 
shows that loss of nesting and wintering 
habitat remains one of the primary 
threats to the Pacific Coast WSP 
throughout its range. Causes of habitat 
loss include industrial and residential 
development, the spread of nonnative 
dune-stabilizing vegetation, human 
recreational use at levels that preclude 
nesting attempts, and various habitat 
alteration projects. 

Urban permanently 
removes important nesting habitat above 
the high tide line. It is a major source 
of habitat loss in all three western U.S. 
coastal States, and particularly in 
southern and central California (Page 
and Stenzel 1981; Page et al. 1995a). 
Development may also affect beach 
accretion processes by removing areas 
in which sand normally accumulates. 
Other secondary effects include 
increases in human use of nearby beach 
areas (as with piping plover, Service 


~ 1996), and increased predation of eggs 


and chicks in some areas (see Predation 
section below). The Pacific coast is one 
of the fastest growing regions within the 
United States (Crossett et al. 2004). 
Another major source of habitat loss 
has been the spread of nonnative dune- 


stabilizing vegetation such as European 
beachgrass (Ammophila arenaria), 
which removes dune habitat by covering 
and anchoring dunes and preventing the 
free movement of wind-blown sand. 
Such grasses also provide cover for 
predators (Pickart 1997; Stern et al. 
1991b). European beachgrass was 
introduced to the Pacific coast in the 
late 1890s as a means of stabilizing 
dunes to encourage development. A 
secondary effect of dune stabilization 
has been human development of 
beaches and surrounding areas (ODFW 
1994). European beachgrass has since | 
spread along the Pacific coast from 
British Columbia to Ventura County, 
California, invading every major dune 
system in the plover’s range from Santa 
Barbara County north (Pickart 1997). It 
is considered one of the primary causes 
of plover population decline in Oregon 
(Oregon Parks and Recreation 2003). 
Once established, it is extremely 
difficult and expensive to remove 
(Pickart 1997). 

American beachgrass (Ammophila ° 
brevigulata), which is native to the east 
coast and Great Lakes regions of North 
America, behaves similarly to European 
beachgrass and has become the 
dominant introduced beachgrass along 
much of the Washington coast 
(Washington Department of Fish and 
Wildlife 1995). In southern California, 
giant reed (Arundo donax) and South 
African iceplant (Carpobrotus edulis) 
have overgrown plover habitat in some 
areas. 

In southern California, large expanses 
of beach previously used for nesting are 
no longer available as habitat due to 
extensive recreational use by humans. 
Popular recreational beaches may be 
completely covered by human 
footprints, and may also undergo daily 
or weekly mechanized beach raking to 
remove trash and tide-cast wrack (Page 
and Stenzel 1981; Powell et al. 2002). 
Although the removal of trash is 
beneficial to plovers (see Predation 
section below), natural tide-cast wrack 


- such as seaweed provides important 


habitat for plover prey populations such 
as flies and other invertebrates (Dugan 
et al. 2000; 2003). Beach raking may 
also flush adults from nests and crush 
plover clutches, depending on the 
frequency of raking. Dugan et al. (2003) 
state that up to 99.4 miles (160 . 
kilometers) of sand beach habitat south 
of Point Conception, California, are 
raked annually during the Pacific Coast 
WSP nesting season. 

The final category of habitat loss is 
habitat alteration projects, which 
include diversions and impoundments 
of streams and rivers, management of 
salt ponds for marsh habitat, dredging 
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and.sand mining, and inappropriately 
designed breakwaters or beach 

nourishment projects. Waterway 
diversion and impoundment activities, 
such as the construction of seawalls and 
use of rip rap, can limit the delivery of 
sand and thereby lessen the extent of 
beach habitat. In southern California, 
blockage of lagoon mouths for road 
construction has prevented tidal 
flushing and associated salt pan 
formation, thereby eliminating 
important nesting habitat (Powell et al. 
2002). Stream stabilization projects can 
interfere with the natural shifting of 
river mouths across the landscape, 
thereby allowing beachgrass 
(Ammophila spp.) and other vegetation 
to take root (Powell et al. 2002). 

Salt ponds, such as in the San. 
Francisco, Monterey, and San Diego 
Bays in California, may be operated to 
- the benefit or detriment of nesting 
plovers by allowing ponds to flood or 
dry at particular times (Page et al. 2003). 
In the San Francisco Bay, salt ponds 
that are managed for tidal marsh 
species, such as the salt marsh harvest 
mouse (Reithrodontomys raviventris) 
and California clapper rail (Rallus 
longirostris obsoletus), do not provide 
habitat for the plover (V. Bloom in itt. 
2005). We are working with the 
California Department of Fish and Game 
and local landowners to develop a 
management plan for the area, which 
will best meet the needs of all the listed 
species in the area (M. Kolar, in litt. . 
2004). . 

A survey of breeding plovers in Baja 
California, Mexico, noted two large salt 
works (one completed and one planned) 
at Laguna Oja de Liebre and Laguna San 
Ignacia, respectively, The survey noted 
numerous plovers continping to nest at 
the completed facility, but also noted 
the loss of some nests and chicks there 
due to vehicular use of the area. The 
survey was unable to determine whether 
overall impacts from the two facilities 
would be detrimental or beneficial 
(Palacios et al. 1994). 

Sand mining by heavy machinery, 
such as at Monterey Bay, California, 
eliminates nesting habitat within the 
area subject to mining, degrades nearby 
habitat by removing replenishing sand, 
and disturbs adjacent nesting due to 
noise and vehicle traffic (Guinon 1988). 
Dredging can disturb nesting plovers, 
alter natural patterns of sand deposition, 
and encourage boat-related recreational 
activity in plover nesting areas. 
Alternatively, dredge tailings have 
served as important nesting habitat in 
Coos Bay, Oregon (Wilson-Jacobs and 
Dorsey 1985). Breakwaters and beach 
nourishment projects also have the 
potential to benefit habitat by causing 


sand to accrete in nesting areas, but if 
designed incorrectly can also erode 
nesting areas or increase the slope of the 
beach and encourage invasive plants 
(Service 2001). 

The petition offers some brief 
analyses of some of the threats to the 
Pacific Coast WSP addressed by the 
listing rule. The petition points out that 
many Pacific Coast WSP now breed in 
human created habitat “including the 
Salton Sea, San Francisco Bay Salt 
Ponds, Central Valley agricultural 
ponds, and Batiquitos Lagoon.”’ 
However, the Salton Sea and Central 
Valley agricultural ponds are outside of 
the breeding range of the coastal 
population (Service 1993 (58 FR 
12864)). Use of Batiquitos Lagoon as a 
breeding site has increased by a total of 
14 birds since its restoration as a tidal 
marsh in 1996 (Port of Los Angeles 
2003; L. Stenzel, in litt. 2004a). The San 
Francisco Bay Salt Ponds constitute 
genuine new, human-created habitat. In 
contrast to this addition, the species has 
lost 44 of its 53 known historical nesting 
sites in California prior to listing (Page 
and Stenzel 1981; L. Stenzel, in Litt. 
2004b), 2 of its 5 nesting locations in 
Washington, and 19 of its 29 nesting 
locations in Oregon (L. Stenzel, in litt. 
2004b). Based on the best available data, 
we believe the loss of habitat remains a 
significant threat to the population and 
the addition of nesting habitat at the San 
Francisco Bay Salt Ponds does not offset 
the full impact of this loss. 

In summary, habitat loss that 
negatively impacts Pacific Coast WSP _ 


. has occurred in the past and continues 


to occur in the form of development, 
spread of nonnative dune-stabilizing 
vegetation, human recreational use at 
levels precluding nesting attempts, and 
habitat alteration projects. While some 
nesting habitat has been added at San 
Francisco Bay Salt Ponds that has 
benefited Pacific Coast WSP, it has not 
been sufficient to offset past and 
ongoing habitat losses. 


B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 


The petition did not provide any 
information about this threat. 

The only threat to Pacific Coast WSP 
from overutilization is potentially from 
scientific research. Currently, we issue 
permits under 10(a)(1)(A) of the ESA to 
qualified individuals for nesting studies, 
surveys, banding, and protective 
management techniques such as nest 
exclosures. Disturbance of plovers is 
kept to a minimum through surveyor 
training and by minimizing time spent 
in nesting areas. While exclosures 
typically increase fledge rate, they also 


reveal nest site locations to predators, 
thereby potentially increasing the 
danger to adults and chicks as they 
leave the nest site to forage (Neuman et 
al. in press). Accordingly, effects of 
exclosures should always be closely 
monitored. Bands may occasionally 
result in leg injuries, including foot loss, 
possibly due to abrasion and subsequent 
swelling (Page in Jitt. 2005a). The 
percentage and severity of bandings 
resulting in injuries is not currently 
known, but is likely to be low based on 
numerous sightings of uninjured banded 
birds. Despite the low risk of injuries, 
banding remains the best technique to 
study population variables such as 
survival, recruitment, and dispersal, and 
appears to be the most effective way to 
monitor populations and determine the 
effectiveness of management strategies 
(Nur et a]. 1999). We are monitoring 
banding injuries through our Section 
10(a)(1)(A) recovery permit program, 


- and have initiated an experimental 


program in the Monterey Bay area to 
determine if band position on the leg 
can decrease injuries by reducing the 
metal band’s contact with sand. Sand 
wear on the metal band may cause the 
band’s edge to become sharp, 
contributing to plover leg injuries. 
Additionally, sand grains can become 
lodged between the metal band and the 
plover’s leg, resulting in irritation of the 
leg. We do not have any indication that 
leg injuries in plovers are occurring as 
a result of using plastic colored bands, 


which are flexible. 


As noted in the petition, it is also 
theoretically possible for bands to 
increase the likelihood of predation, by 
increasing the visibility of the plovers. 
This is extremely difficult to test 
because there is no way of knowing the 
predation rate on unbanded birds. If 
such an effect does exist it would be 
more likely to apply to avian predators, 
since the primary mammalian predators 
(red fox (Vulpes vulpes) and coyote 
(Canis Jatrans)) tend to hunt in the 
evening and night. Plovers depend on 
their cryptic coloration and behavior to 
remain undetected by avian predators. 
Typically, plovers will crouch, 
flattening their profile to approaching 
aerial predators. Consequently, colored 
leg bands are covered by the crouching 
bird, making the bands largely 
undetectable to predators until the 
plover is forced to flush. The petition 
also notes that surveys and banding 
studies conducted at VAFB from 1995 to 
2000 did not find birds banded at VAFB 
that were more than 3 years old; 
however, the study period was too short 
to find older birds except during 1999 
and 2000. Several older birds that 
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hatched at VAFB were found during 
surveys in coastal California in 2002, 
including 1 seven year-old, 2 six year- 
olds, 10 five year-olds, and 21 three or 
four-year olds (P. Nieto, SRS 
Technologies, in litt. 2002). Most of 
these birds were found outside 
Vandenberg AFB, yet all were found 
within the coastal population. In 
summary, we conclude that 
overutilization is not a significant threat 
to the Pacific Coast WSP because 
research and monitoring are 
conditioned through our Recovery 
Permit program to reduce impacts, and 
steps have been taken to monitor and 
reduce band-related injuries. 


C. Disease or Predation 

The petition did not provide any 
information about disease as a threat. 
However our information shows that 
West Nile virus, a mosquito-transmitted 
pathogen that can infect numerous 


species of birds, reptiles, and mammals, 


has killed birds of various species in 
every coastal California county (USGS 
2005a), as well as one coastal county in 
Oregon (Lane County) (USGS 2005b). 
The disease has not yet been reported in 
any Washington coastal counties (USGS 
2005c), but will likely reach those 
counties in the near future, as it has 
spread rapidly across the United States 
from an initial introduction in New 
England (National Audubon Society 
2004). The deadliness of the disease to 
birds varies by species (National 
Audubon Society 2003), but the disease 
has been identified in dead piping 
plovers (Charadrius melodius) and 
killdeer (C. vociferus), both closely 

_ Telated to snowy plovers (CDC 2004). 

Clark in litt. (2006) reported that 26 
adult plovers either died or were found 
sick from the international boundary 
with Mexico to North Island Naval Air 
Station in San Diego Bay during the 
period of January through June, 2005. 
Although the cause of death remains 
uncertain, researchers believe an 
unknown toxin may be the cause. Tests 
have not identified the cause of 
sickness. We do not know if the illness 
extends within the Mexican portion of 
the Pacific Coast WSP. There is also a 
potential that “Bird Flu” (influenza) 
could also affect snowy plovers and 
other wildfowl, although Bird Flu has 
not been documented in the pee 
States. 

The petition raised the issue of 
predation in both an historical and 
contemporary context. Specifically, the 
petition maintains that humans have ~ 
been altering predator populations in 
California since the 1700s when 
Spanish explorers began their 
mevements along the Pacific Coast. 


Because predators have been removed 
from western snowy plover habitat, the 
petitioners believe that the plovers were 
able to “colonize areas where they had 
never lived before.” 

Predation has been found. to be a 
major factor affecting nesting success 
across the range of the DPS. In San 
Diego County, California, crows (Corvus 


‘brachyrhynchos), ravens (C. corax), 


coyotes, and possibly Argentine ants 
(Iridomyrmex humilis) were the primary 
causes of nest failure in 1994, 1996, and 
1997 (tidal flooding caused greater nest 
loss in 1995) (Powell et al. 2002). In 
Monterey County, nonnative red fox 
caused an increased number of nest 
failures from 1984 to 1991, while avian 
predators including shrikes (Lanius 
ludovicianus) and kestrels (Falco 
sparverius) had significant impacts on 
fledging success from 1996 to 1999 
(Neuman et al., in press). A study of 
Oregon beaches identified predation by 
crows and ravens as the primary cause 
of nest loss in 1978 and 1979 (Wilson- 
Jacobs and Meslow 1984); while red fox, 
crows, and ravens caused low fledgling 
success rates across coastal Oregon from 
1990 to 2003 (D. Lauten et al, in litt. 
2004). Additional major predators 
include skunks (Mephitis mephitis) 
(Stern 1990b), merlins (Falco 
columbarius), northern harriers (Circus 
cyancus) (Page et al. 1997), dogs (Canis 
lupus), and cats (Felis cattus) (B. Farner 
pers. comm. in Powell and Collier 1994; 
Page 1988). 

Factors affecting predation levels on 


_ the Pacific Coast WSP include trash left 


near nesting areas; the availability of 
nearby cover for mammals or perches 
for birds; the existence of dependable 
food sources such as dumps and fish 
cleaning sites for gulls, ravens, crows, or 
red foxes; and the proximity of urban 
areas supporting dogs and cats (Service 
2001). Plovers spend so much energy 
reacting to human disturbance that their 
ability to react appropriately to actual 
predators is lessened (Powell et al. 
2002), either due to acclimation (Page et 
al. 1977) or stress and loss of foraging 
opportunities (Ruhlen et al. 2003). 

he petition asserts that humans may 
have helped plover populations by 
killing many plover predators. Intensive 
management and control of predators 
has likely led to an increase in plover 
numbers since the DPS was listed. The 
use of nest exclosures has increased 
hatch rates (Colwell et al. 2005; Lauten 
in litt. 2004; Fancher et al. in litt., 2005), 
and the removal of predators at selected 
sites has improved fledging rates 
(Lauten, et al. 2006). However, 
predation still impacts reproductive 
success at numerous nesting locations 
(Persons and Applegate 1997; Colwell et 


al. 2005) and therefore remains a threat 
to the Pacific Coast WSP. 

In summary, disease and predation 
impact site-specific plover reproductive 
success and survival. Disease has 
become a recent, ongoing threat since 


‘the 1993 listing, resulting in the death 


of plovers from Monterey Bay, 
California, south to the Mexican border. 
We do not know the extent of the 
mortalities in the United States because 
not all of the carcasses are found due to 
predation, wind blown sand, and tidal 
action. In addition, we do not have 
information regarding the extent of 
plover deaths related to disease or 
toxins in Mexico. Deaths in the United 
States will continue to be monitored, 
and funding has been appropriated to 
help determine the cause of death. 
Predation continues to be a major factor 
affecting nesting success, and thus 
constitutes a threat to the Pacific Coast 
WSP. Management actions implemented 
largely in response to the listing have 
controlled many factors affecting 
predation. For example, the use of nest 
exclosures has significantly increased 
nest hatch rates by reducing predation 
(Colwell et al. 2005; Fancher et al. in 
litt., 2005), and predator management 
improves fledging success and 
reproductive rates (Lauten et al. 2006).. 
Current site specific predator 
management has reduced the 
significance of predation to the Pacific 
Coast WSP; however, if management 
actions are no longer implemented, 
plover populations would likely drop at 
several locations, possibly affecting 
population viability within key areas or 
on the rangewide scale. 


D. The Inadequacy of Existing 
Regulatory Mechanisms 


The petition did not provide any 
information about this threat. Our 
information is discussed below. 


Federal Laws 
United States 


Since the species is currently listed 
under the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531 et 
seq.), this law is the primary mechanism 
for protecting the Pacific Coast WSP. 
Multiple sections of the Act contain 
provisions that promote conservation of 
listed species. Section 2(c)(1) states the 
policy of Congress that all Federal 
agencies shall seek to conserve listed 
species and utilize their authorities to 
further purposes of the Act. Section 4 
outlines: The threat factors for which a 
species can be listed; the formation of 
recovery teams and development of 
recovery plans to address those threats; 
reclassifications and delisting, and post 
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delisting monitoring requirements; and 
protective regulations (special rules) for 
threatened species. Section 5 discusses ° 
conservation of listed species through 
land and water acquisition. Section 6 
calls for cooperation with the States by 
entering into management and 
cooperative agreements, and providing 
funding to those States with cooperative 
agreements. Section 7 requires Federal 
agencies to carry out programs to 
conserve listed species and to consult 
with the Service to ensure that their 
actions do not jeopardize the continued 
existence of listed species. Section 9 
makes it unlawful to import, export, 
take, or violate any regulation pertaining 
to listed wildlife, and on Federal lands, 
plants. Section 10 authorizes: Scientific 
permits for research or to enhance the 
survival and recovery of listed species; 
incidental take permits based on a 
habitat conservation plan that will not 
appreciably reduce the likelihood of 
survival and recovery of the listed 
species; and experimental populations 
outside a species’ current range. Section 
11 assesses civil and criminal penalties 
for violations of the Act or its 
implementing regulations. These 
provisions are applicable to the 
protection of a species while it is on the 
Federal List of Endangered and 
Threatened Wildlife and Plants. If 
removed from the list, the Pacific Coast 
WSP would no longer receive the 
protections of listing or from the 
designation of critical habitat. Federal 
agencies would no longer consult with 
us concerning the impacts of actions 
that may affect Pacific Coast WSP to 
ensure that such actions do not 
jeopardize the continued existence of 
Pacific Coast WSP, nor would 
individuals seek section 10(a)(1) permits 
for private actions affecting the species. 
It is possible that, in the absence of the 
Federal listing, many state/local 
regulations and programs that currently 
protect the Pacific Coast WSP would be 
repealed and dismantled. 

The Migratory Bird Treaty Act 
(MBTA) (16 U.S.C. 703 et seq.), protects 
Pacific Coast WSP, and their eggs and 
nests, from being killed, taken, 
captured, or pursued. However, it does 
not protect habitat except to the extent 
that habitat alterations would directly 
kill birds. 

The Clean Water Act (CWA) (33 
U.S.C. 1251 et seq.) prohibits 
unpermitted discharge of pollutants 
(including dredge and fill material) into 
“the waters of the United States” (33 
U.S.C. 1311, 1362), including most 
rivers, streams, wetlands, and the ocean 
below high tide (33 U.S.C 1362; 33 CFR 
328.3, 328.4). The CWA affects 
numerous potential threats to Pacific 


Coast WSP, including dredging and 
most sand-mining operations, 
construction of jetties and breakwaters, 
beach nourishment projects, oil and 
contaminant spills, sewage discharge, 


_ construction in many ephemeral pool 


areas forming in dune hollows, and 
discharge of fill material capable of 
altering river flows and sand deposition. 
Permits for dredge and fill discharge, 
including that resulting from 
construction, are governed by the Army 
Corps of Engineers (Corps). Permits for 
actions likely to affect listed species 
receive greater scrutiny, and no 
discharge of dredged or fill material 
shall be permitted if it jeopardizes the 
continued existence of a listed species 
or results in the likelihood of the 
destruction or adverse modification of 
critical habitat (40 CFR 230.10). 

Section 10 of the Rivers and Harbors 
Act (33 U.S.C. 403) requires a permit 
from the Corps for any structure or work 
that takes place in, under, or over a 
navigable water or wetland adjacent to 
navigable waters of the United States 
(Army Corps of Engineers, in litt. 2004). 
As with the CWA, permits for actions 
likely to affect listed species receive 
greater scrutiny. 

The National Environmental Policy 
Act, as amended (42 U.S.C. 4321-4347), 
requires that each Federal agency 
prepare an environmental impact 
statement on the potential 
environmental consequences of major 
actions under their jurisdiction. This 
does not preclude the agency from 
choosing environmentally damaging 
actions, but it does disclose the 
existence of such actions and any less 
environmentally damaging alternatives. 

The Coastal Zone Management Act 
(CZMA) (16 U.S.C. 1451-1464) helps 
fund State development of 
comprehensive programs to protect and 
manage coastal resources, and requires 
Federal agencies to act consistently with 
those programs. 

Finally, the National Wildlife Refuge 
System Improvement Act of 1997 (Pub. 
L. 105-57) establishes the protection of 
biodiversity as the primary purpose of 
the national wildlife refuge system. This 
has lead to various management actions 
to benefit Pacific Coast WSP at national 
wildlife refuges in the three Pacific . 


- coastal States. For instance, the Don 


Edwards-San Francisco Bay National 
Wildlife Refuge has acquired lands and 
is working with the Cargill Salt 
Company to restore historic salt marsh 
around San Francisco Bay (M. Kolar, in 
litt. 2004). Other coastal refuges in these 
States provide benefits to plovers and 
are an important component of the 
recovery strategy for the Pacific Coast 
WSP. 


Mexico 


Other than the MBTA, the Pacific 
Coast WSP has no regulatory protection 
in Mexico. 

Summary of Federal Regulations. 
Other than the Endangered Species Act 
and MBTA, existing U.S. Federal laws 
and regulations only provide protection 
for the Pacific Coast WSP in specific 
cases, such as where the species may be 
impacted by dredge and fill projects. 
These protections are therefore applied 
sporadically throughout the range of the 
Pacific Coast WSP, and are currently 
inadequate to comprehensively address 
the threats to the species. Absent the 
protection accorded due to its listed 
status, these statutes and regulations 
will not provide sufficient minimal 
protections for the Pacific Coast WSP. 
Mexican laws and regulations are also 
inadequate to comprehensively address 
the threats to the species. 


State Laws 


State lands administered by the 
California Department of Parks and 
Recreation, California Department of 
Fish and Game, Oregon Department of 
Fish and Wildlife, Oregon Parks and 
Recreation Department, Washington 
Department of Fish and Wildlife, 
Washington State Parks and Recreation 
Commission, and Washington 
Department of Natural Resources play 
an important role in conservation of 
western snowy plovers and their 
habitats. Approximately 21 percent, 12 
percent, and 9 percent of the breeding. 
population of western snowy plover in 
California, Oregon, and Washington, 
respectively, occurs on State lands. 
Intensive management for western 
snowy plovers occurs at a number of 
State-owned plover habitat areas. 


California 


The western snowy plover is a Bird 
Species of Special Concern in 
California. This designation confers no 
regulatory advantage, but is associated 
with recommendations and increased 
visibility to management agencies 
(Remsen 2003). 

The California Coastal Management 
Program, administered by the California 
Coastal Commission in accordance with 
the CZMA includes a system of: (1) 
Coastal permits and appeals; (2) 
planning and implementation of local 
coastal programs; and (3) Federal 
consistency review. Most local coastal 
programs and general plans were 
completed prior to the 1993 Pacific 
Coast WSP’s listing; therefore, many do 
not reflect protective measures 
specifically for the western snowy 
plover. However, it is likely that the 
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Pacific Coast WSP has benefited from 
actions, such as limiting development, 
regulated by the California Coastal 
Commission in some areas. 

In California, biannual western snowy 
plover coordination meetings are held 
among Federal and State agencies and 

- Point Reyes Bird Observatory staff to 
track the breeding population of western 
snowy plovers in the Monterey Bay 
area. Meetings of this working group 
have been ongoing since 1991. 
Management needs such as exclosures, 
symbolic fencing, predator control, 
removal of exotic vegetation, and 
acquisition of key sites are considered 
and planned through this forum. A 
working group for San Luis Obispo and 
Santa Barbara Counties, consisting of 
site managers, western snowy plover 
monitors, and our staff, began meeting 
twice annually in 2001 to address 
management needs of the Pacific Coast 
WSP. The group is also coordinating 
window surveys of breeding and 
wintering birds in that region. 

Management actions of California 
State Parks along with other entities. 
The California State Parks has been a 
leader with habitat restoration, 
monitoring, and the use of symbolic 
fencing to direct human use at the 
beach. Plovers nested at Manchester 
State Beach for the first time in 2003, 
and returned in 2004. A single plover 
nest was documented at Gold Bluffs 
Beach in 2004, which was the first since 
the early 1980s. Humboldt County Parks 
has enacted a “plover friendly” 
ordinance to reduce impacts to breeding 
plovers. The Bureau of Land 
Management and the California 
Department of Fish and Game also 
manage winter and breeding habitat, 
and have conducted habitat restoration 
and human disturbance management 
(Colwell, et al. 2005). 

The California State Parks and the 
Point Reyes Bird Observatory have 
developed some of the leading outreach 
tools, such as the docent program 
implemented at Half Moon Bay State 
Beach, that have been found to be 
effective rangewide. California State 
Parks and the Point Reyes Bird 
Observatory have worked cooperatively 
with the National Park Service (Golden 
Gate National Recreation Area and Point 
Reyes National Seashore), the Salinas 
River National Wildlife Refuge (NWR), 
and the California Department of Fish 
and Game to manage human use in 

plover wintering and breeding habitat 

adjacent to large population centers 

(Page. et al., 2005). 

The Salinas River NWR, along with 
California State Parks and Point Reyes 
Bird Observatory, has made significant 
achievements in habitat and predator 


management. Symbolic fencing, nest 
exclosures, lethal and nonlethal 
methods of predator control, and 
outreach techniques have all been 
pioneered in this area. Plovers had 
record reproductive success at Monterey 
Bay during 2003 (Page, et a/. 2005). 
Management actions at Oceano Dunes 
State Vehicular Recreation Area have 
also bolstered the plover numbers. The 
California State Parks is developing a 
Habitat Conservation Plan (HCP) for 
plovers for the San Luis Obispo District, 
including Oceano Dunes State Vehicular 
Recreation Area. 
Oregon 

The western snowy plover is listed as 
threatened under the Oregon 
Endangered Species Act (Oregon 
Administrative Rules (OAR) 635-100-— 
0125). This OAR protects against actions 
that would directly kill plovers (OAR 
635-100-0100, 41 ORS 498.026), and 
also requires the establishment of 
“survival guidelines,” which in the 
plover’s case refers to a conservation 
program defined at OAR 635-105-000. 
The program authorizes the preparation 
of several site-specific management 
plans for State lands. State agencies 
must consult with the Department of 
Fish and Wildlife (OQDFW) as to whether 
their actions are consistent with the 
local management plan (if one exists), or 


- if not, whether the actions will 


appreciably reduce the likelihood of 
survival or recovery of the western 
snowy plover. The action agency makes 
the final determination. At this time, the 
local management plans are not 
completed, but an interagency group has 
been formed to work on them, as well 
as on a Statewide habitat conservation 
plan under section 10 of the Act, and on 
coordination of various protective 
management efforts such as predator 
control and monitoring (Lauten, et al. 
2006). 
Oregon has also developed a coastal - 
zone planning system consistent with 
the CZMA, which includes several 
elements beneficial to western snowy 
plovers and their habitat. The system 
requires local jurisdictions to develop 
local comprehensive plans and 
implementing measures according to a 
set of 19 goals. Those goals include 
requirements for protection of wildlife 
habitat, including estuarine, beach and 
dune ecosystems, and also encourage 
planning and coordination among — 
agencies. 


Washington 


The snowy plover is listed as 
endangered under the State endangered 
species regulations (Washington 
Administrative Code 232—12-14), which 


authorizes the preparation of a recovery 
plan for the species. The State’s 
Shoreline Management Act (RCW 
90.58), which enacts coastal zone 
management programs applicable to the 
CZMaA, also provides some protection to 
the species by requiring local planning 
efforts to regulate coastal development. 
The Shoreline Management Act exempts 
single family housing construction from 
the coastal permit process (WDOE 
1999). 

In summary, while State laws and 
regulations provide some level of 
protection for the Pacific Coast WSP, 
those protections are not consistent 
throughout the Pacific Coast WSP’s 
range. As aresult, these existing 
regulatory mechanisms do not address 
threats to the Pacific Coast WSP to such 
an extent that it is no longer in need of 
the protections of the Act. 


Local Regulations 


In addition to various protections for 
coastal habitat enacted under the CAMA 
related statutes (see above), several local 
jurisdictions, such as Half Moon Bay, 
California, and Coos and Curry 
Counties, Oregon, have enacted 
regulatory policies specifically to 
protect the western snowy plover. 
However, based on results of a 


- questionnaire sent to local governments, 


it appears that other local planning 
efforts generally do not take the snowy 
plover into account (Service 2001). In 
totality, existing local regulations are 
inadequate to address the Pacific Coast 
WSP’s threats to such an extent that it 


-is no longer in need of the protections 


of the Act. 

Many of these Federal, State, and 
local regulatory mechanisms were in 
place prior to the Federal listing of the 
Pacific Coast WSP, and were not 
adequate to prevent the loss and 
degradation of Pacific Coast WSP . 
habitat and decreases in Pacific Coast 
WSP population numbers, and 
therefore, not adequate to preclude the 
need to list the Pacific Coast WSP under 
the Endangered Species Act (Service 
1993). While some significant gains in 
protection have been made by entities 
such as California State Parks, overall, 
we find that the existing regulatory 
mechanisms, beyond the listing itself, 
have not addressed the threats facing 
the Pacific Coast WSP, and are therefore 


_ not sufficiently adequate to warrant 


delisting of the Pacific Coast WSP. The 
Endangered Species Act provides 
comprehensive conservation of the 
Pacific Coast WSP and provides the 
mechanisms under which we can 
continue to work with the States and 
local governments to implement actions 
to recover the species. Delisting would 
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remove this most comprehensive means 

’ of achieving the eventual recovery of the 
species. We thus conclude that the 
regulatory mechanisms in the absence of 
listing are inadequate to address the _ 
threats to the Pacific Coast WSP to such 
an extent that it is no longer in need of 
the protections of the Act. 


E. Other Natural or Manmade Factors 
Affecting Its Continued Existence 


The petition did not provide any 
information about this threat. However, 
our information shows that most Pacific 
Coast WSP nesting areas occur on 
unstable sandy substrate which results 
in weather-related nest loss, a fairly 
common natural phenomenon. High 
tides and strong winds cause nest losses 
annually. Events such as extreme high - 
tides (Wilson 1980; Stenzel et al. 1981), 
river flooding (Stenzel et al. 1981; 
Colwell et al. 2004), and heavy rain 
(Wilson 1980; Warriner et al. 1986; Page 
1988) have been reported as causes that 
destroy or wash away nests. The annual 
percentage of total nest loss attributed to 
weather-related phenomenon has 
reached 15 to 38 percent at some 
locations (Wilson 1980; Warriner et al. 
1986). Severe winter storms may also 
significantly impact plover populations. 
For example, after a series of severe 
storms during the winter of 1997 to 
1998, coinciding with an El Nino event 
(a collection of oceanic and atmospheric 
phenomena involving shifted trade 
winds and warmer ocean waters), the 
plover breeding population at VAFB 
suffered a 10 to 30 percent decline 
(Applegate and Schultz 1999). 
Additionally, erosion of beach sand or 
flooding of coastal lagoons or river bars 
may reduce habitat available for nesting 
in some years (Colwell et al. 2005), 
which likely forces some plovers to nest 
in marginal habitat where nesting 
success is lower. 

Disturbance of nesting or brooding 
plovers by humans and domestic 
animals is a major factor affecting 
nesting success. Plovers leave their 
nests when humans or pets approach 
too closely. Disturbance distances that 
may cause plovers to leave their nests . 
vary widely, from about 3 to 200 meters 
(10 to 656 feet) in a Point Reyes, 
California, study (Page et al. 1977), and 

from about 3 to 50 meters (10 to 164 
feet) in a study at VAFB, California 
(Fahy and Woodhouse 1995). Humans 
accompanied by dogs tend to elicit 
stronger avoidance responses than 
humans alone (Page et al. 1977; Fahy 
and Woodhouse 1995; Lafferty 2001). 
Dogs may also deliberately chase 
plovers and trample nests (Lafferty 
2001). Repeated flushing of incubating 
plovers exposes the eggs to the weather, 


interrupts foraging, and depletes energy 
reserves needed by the adult, which ‘* 
may result in reductions to nesting 
success during the breeding season and 
in reduced survivorship during the 
winter (Lafferty 2001). 

Surveys at VAFB, from 1994 to 1997, 
found the rate of nest loss on southern 
beaches to be consistently higher than 
that on north beaches where 
recreational use was much lower 
(Persons and Applegate 1997). Ruhlen et 
al. (2003) found that increased human 
activities at Point Reyes, California, 
beaches resulted in a lower plover chick 
survival rate.. Nests may also be lost 
directly from human recreational 
activities. Warriner et al. (1986) 
documented a 14 percent loss of 
clutches at a Monterey Bay site due to 
being stepped on, driven over, or 
deliberately collected. Motorized 
vehicles, where dllowed onto stretches 
of beach used by plovers, can stress or 
directly kill adults and chicks, as well 
as destroy nests and eggs (Colwell et al. 
2004). Plovers’ cryptic coloration and 
habit of crouching in depressions such 


’ as tire tracks make them particularly 


susceptible to being hit by vehicles. 
They are especially vulnerable at night, 
when they are most difficult to see. 
Recent efforts in various areas have been 
implemented to isolate nesting plovers 
from recreational beach users through 
the use of docents, symbolic fencing, 
and public outreach, and have 
correlated with higher nesting success 
in those areas (Page et al. 2003; K. 
Palermo, in litt. 2004; G. Page, in litt. 
2004a). 

Motor vehicles that are driven in 
breeding habitat may result in the 
crushing of eggs, chicks, and adults; 
cause abandonment of nests; separate 
chicks from brooding adults; and 
provide a source of considerable stress 
and disturbance to plover family groups 
and wintering plovers (J. Myers, in litt. 
1988; Stern et al. 1990b; Widrig 1980). 
In Baja California, Mexico, vehicle 
traffic at Laguna Ojo de Liebre has 
destroyed plover nests and chicks, and 
the level of off-road vehicle use was 
considered ‘“‘heavy”’ at 3 of 16 nesting 
areas surveyed (Palacios et al. 1994). In 
addition to recreational vehicles, 
vehicles used for military activities have 
also caused western snowy plover 
mortality (Powell et al. 1995; Powell et 
al. 1997; Persons 1994). 

Additional recreational activities with 
potential impacts similar to those 
discussed for pedestrians include 
commercial and surf fishing, clamming, 
campfires, and camping. If conducted 
near a nest, these activities may result 


in long-term disturbance and ultimately 


nest abandonment (Colwell et. al. 2003). 


Plover populations can be negatively 
impacted by oil spills (Persons and 
Applegate 1997; U.S. Bureau of Land 
Management 2001; Kritz 1999). Oiled 
plovers lose their ability to regulate 
their body temperature and often die of 
hypothermia or exposure. Additionally, 
oiled adults can pass oil onto eggs if 
they are incubating. Oil on eggs limits 
their ability to breathe, and introduces 
toxic hydrocarbons. Likewise, oiled 
adults that attempt to preen inhale and 
ingest hydrocarbons. Invertebrate 
populations are likely reduced as a 
result of beaches being oiled, reducing 
the available plover prey base. Oiled 
invertebrates may also be another source 
of hydrocarbon ingestion for plovers. 
During the 1990s, at least six oil spill 
incidents in California and one in 
Oregon resulted in adverse impacts to 
plovers. For example, in February 1999, 
the freighter New Carissa went aground 
near the North Jetty of Coos Bay, 
Oregon, leaking oil from the stern 


. section on repeated occasions (U.S. 


Bureau of Land Management 2001). The 
incident oiled over 50 percent of the 
Oregon wintering population of western 
snowy plover (Kritz 1999). Had this 
occurred during nesting season at one of 
the major nesting sites the impacts (both 
from the oil directly and from 
subsequent disturbance due to the spill 
response crew) could have been 
extremely severe. Plovers may also be 
affected by chronic oil pollution not 
easily attributable to specific spills. 
Intermittent oil spills from unknown 
sources have been noted on central 
California beaches for decades. The 
cause of some of these spills, such as 
those related to periodic oil leakages 
from the sunken vessel S. S. Jacob 
Luckenbach, have recently been 
identified, while the source of others 
remains a mystery (Hampton et al. 
2003). 


In summary, we conclude that 
unmanaged human disturbances and 
impacts related to oil spills remain a 
significant threat to the Pacific Coast 
WSP. Unmanaged human disturbances 
that negatively impact Pacific Coast 
WSP primarily include disturbance of 
nesting or brooding plovers by humans 
and domestic animals and motorized 
vehicle use. Oil spills and their 
associated clean-up can result in 
reproductive failure, direct mortality 
and injury from being oiled, and 
contamination of food sources. The 
significance of an oil spill to plovers 
depends on the extent of the spill, the 
material spilled, and the timing of the 
spill in relation to plover habitat and 
breeding chronology. 
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Status of the DPS—Conclusion — 


Threats to the Pacific Coast WSP 
remain essentially the same as at the 
time of its listing in 1993. However, the 
magnitude of the threats has been 
reduced through active management 
afforded by protections under the Act, 
with a resultant increase to the overall 
Pacific Coast WSP population. Despite 
the reduction in the threats’ magnitude 
relative to the time of listing, the Pacific 
Coast WSP is still at risk. The most 
important threats are ongoing habitat 
loss and fragmentation; mortalities, 
injuries, and disturbance resulting from 
human activities; and lack of 
comprehensive State and local 
regulatory mechanisms throughout the 
range of the WSP. Although overall 
increases in plover numbers (which can 
be attributed to management actions 
currently being implemented) have been 
observed, plover population sizes are 
low or plovers are absent throughout 
parts of their historical range in 
Washington, Oregon, and California. 
Accordingly, wé find that the Pacific 
Coast WSP continues to qualify as a 
threatened species under the Act (see 
also Finding section below). 


We also note that: because some of the 
threats have been reduced, the 
estimated WSP population levels in the 
United States have increased over the 
last 4 years (L. Stenzel, in litt. 2004a); 
management actions in several areas 
appear to be effective (Page et al. 2003; 
G. Page, in litt. 2004a); and numerous 
local management plans, habitat 
conservation plans, and integrated 
natural resource management plans 
have been implemented or are in the 
planning stages (Lauten et al. 2006; 
Colwell et al. 2005). We find these 
trends and management actions 
encouraging. We believe significant 
progress has been made toward recovery 
in a relatively short period of time 
(approximately 10 years), and that 
continued implementation of recovery 
actions that reduce the remaining 
threats could justify a delisting of the 


- Pacific Coast WSP in the near future. In 


the interim period, we are providing a 
mechanism that will afford regulatory 
relief for areas that are contributing to 
recovery now. In today’s issue of the 
Federal Register, we have published a 
proposal for a special rule under section 
4(d) of the Act that would exempt 
certain actions in certain areas from the 
section 9 take prohibitions of the Act, 
throughout the range of the DPS. Please 
see the Proposed Rules Section of 
today’s Federal Register for more 
information on this proposal. 


Finding 

We have the best 
scientific and commercial information 
available regarding the past, present, 
and future threats faced by this species. 
We reviewed the petition, available 
published and unpublished scientific 
and commercial information, and 
information submitted to us during the 
public comment period following our 
90-day petition finding. This finding 
reflects and incorporates information we 
received during the public comment 
period and responds to significant 
issues. We also consulted with 
recognized western snowy plover 
experts and Federal and State resource 
agencies. Based on this review, we find 
that (1) the Pacific Coast WSP 
constitutes a valid DPS, which is both 
discrete and significant under our DPS 
policy, (2) delisting of the Pacific Coast 
WSP is not warranted due to continued 
existence of threats to the DPS and its 
habitat, and (3) the DPS should remain 
classified as threatened. We reviewed 
the available data and information on 
the life history and ecology of the 
Pacific Coast WSP and did not find 
convincing information that the plover 
was listed in error or that the threats 
have changed to such an extent-as to 
warrant delisting. 

In making this determination we have 
followed the procedures set forth in 
section 4(a)(1) of the Act and regulations 
implementing the listing provisions of 
the Act (50 CFR part 424). We recognize 
that in the past there have been declines 
in the distribution and abundance of the 
Pacific Coast WSP, primarily attributed 
to habitat loss and alteration, Much of 
the Pacific Coast WSP’s historic habitat 
and range has been lost or degraded. 
There is substantial information 
indicating that plover habitat continues 
to be threatened with loss and 
fragmentation (listing Factor A) 
resulting in a negative impact on plover 
distribution and abundance. Mortalities 
and injuries resulting from human 
activities that cause continued habitat 
loss and disturbance (listing Factors A 
and E) may be frequent enough to 
prevent local recovery of populations, or 
prevent the re-occupation of suitable 
habitat. Although overall increases in 
plover numbers (which can be 
attributed to management actions 
currently being implemented) have been 
observed, plover population sizes are 
low, and plovers are absent throughout 
parts of their historical range in 
Washington, Oregon, and California. 
Although there are some local 
exemptions, current regulations 
(particularly if the protections of the Act 
are removed) provide insufficient 


certainty (listing Factor D) that 


conservation efforts will be 
implemented or that they will be 
effective in reducing the level of threat 
to the Pacific Coast WSP throughout the 
listed range. 

Therefore we believe that the Pacific 
Coast WSP DPS is still likely to become 
endangered within the foreseeable 
future. In addition, we therefore believe 
(per the analysis conducted as part of 
the 12 month status review and the 5- 
year review) that the Pacific Coast WSP 
should remain classified as a threatened 
species, because it is not extinct, it is 
not considered to be recovered, and the 
original data used for classification were 
not in error. 


While the finding reflects the analyses 
conducted to fulfill our responsibilities 
under sections 4(b)(3)(A) (status review) 
and 4(c)(2) (5-year review) of the Act, 
we request that you submit any new 
information, whenever it becomes 
available, for this species concerning 
status and threats. This information will 
help us monitor and encourage the 
conservation of this species. We intend 
that any action for the Pacific coast DPS 
of the western snowy plover be as 
accurate as possible. Therefore, we will 
continue to accept additional 
information and comments from all 
concerned governmental agencies, the 
scientific community, industry, or any 
other interested party concerning | this © 
finding. 
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50 CFR Part 17 
RIN 1018-AU11 


Endangered and Threatened Wildlife 
and Plants; Proposed Special Rule 
Pursuant to Section 4(d) of the 
Endangered Species Act for the Pacific 
Coast Distinct Population Segment of 
the Western Snowy Plover 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Proposed rule. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), are proposing 
special regulations under the authority 
of section 4(d) of the Endangered ~ 
Species Act (Act) of 1973, as amended, 
that would promote the conservation of 
the Pacific Coast distinct population 
segment (DPS) of western snowy plover 
(Charadrius alexandrinus nivosus). We 
seek comment on our proposed rule 
from the public and other agencies, and 
welcome suggestions regarding the 
scope and implementation of a special 
4(d) rule. 

DATES: Information, suggestions, and 
comments must be received on or before 
June 20, 2006. Requests for formal 
public hearings must be received by 
May 22, 2006. 

ADDRESSES: Data, information, 
comments, or questions concerning this 
notice may be sent to the Field 
Supervisor (Attn: WSP-4d), Arcata Fish 
and Wildlife Office, U.S. Fish and 
Wildlife Service, 1655 Heindon Road, 
Arcata, California 95521 (telephone: 
707-822-7201; fax: 707-822-8411). 
FOR FURTHER INFORMATION CONTACT: 
Amedee Brickey, Fish and Wildlife 
Biologist, Arcata Fish and Wildlife 
Office at the address above (telephone: 
707-822-7201). 

SUPPLEMENTARY INFORMATION: 


Background 


The Pacific Coast population of the 
western snowy plover (Pacific Coast 
‘WSP) was listed under the Endangered . 
Species Act (Act) of 1973, as amended 
(16 U.S.C. 1531 et seq.), as threatened 
on March 5, 1993 (58 FR 12864). At the 
time of listing, the primary threat to the 
plover was the loss and degradation of 
habitat from human activities. 
Published concurrently in today’s 
Federal Register is our 12-month 
finding on a petition to delist the Pacific 
Coast WSP. In that document, we 
determined that delisting of the Pacific 
Coast WSP was not warranted because 


it meets the criteria for discreteness dnd ° 
significance as outlined in our 1996 
Policy Regarding the Recognition of 
Distinct Vertebrate Population Segments 
Under the Endangered Species Act (61 
FR 4722), and is still likely to become 


_endangered within the foreseeable 


future throughout all or a significant 
portion of its range. Therefore, we 
determined that the Pacific Coast WSP 
Distinct Population Segment (DPS) 
should remain classified as a threatened 
species, because it is not extinct, it is 
not considered to be recovered, and the 
original data used for classification were 
not in error. However, our 12-month 
finding also concluded significant 
progress has been made toward recovery 
in a relatively short period 
(approximately 10 years), but that 
additional recovery actions are needed. 
This proposed rule under section 4(d) of 
the Act was developed to further 
support and enhance the conservation 
of the Pacific Coast WSP. 


Summary of Recovery Progress 


A Notice of Availability for the 
Western Snowy Plover (Charadrius 
alexandrinus nivosus) Pacific Coast 
Population Draft Recovery Plan (Draft 
Recovery Plan) was published in the 
Federal Register on August 14, 2001 (66 
FR 42676). The Final Recovery Plan, 
currently under development, will 
provide the comprehensive strategy for 
the collaborative stewardship approach, 
needed to recover and ultimately delist 
this distinct population segment (DPS). 
Implementation of this proposed rule 
would provide an incentive to habitat 
managers to participate in the recovery 
strategy outlined in the Draft Recovery 
Plan (66 FR 42676). Below we discuss 
the three recovery criteria presented in 
the Draft Recovery Plan, and our 
progress to date in fulfilling those 
criteria. 


First Recovery Criterion (Parts A and B) 


Part A: Maintain for 10 years an 
average of 3,000 breeding adults 
distributed among 6 Recovery Units 
(RU) as follows: (RU—1) Washington and 
Oregon, 250 breeding adults; (RU—2) Del 
Norte to Mendocino Counties, 
California, 150 breeding adults; (RU-3) 
San Francisco Bay, California, 500 
breeding adults; (RU-4) Sonoma to 
Monterey Counties, California, 400 
breeding adults; (RU-—5) San Luis 
Obispo to Ventura Counties, California, 
1,200 breeding adults; and (RU-—6) Los 
Angeles to San Diego Counties, 
California, 500 breeding adults. 

Status: Population estimates are 
developed by multiplying the number of 
adult plovers observed during breeding 
window surveys by a correction factor 


of 1.3, which:adjusts the observed 
number to that of a known population. 
As a result, the current population 
estimate for the U.S. portion of the 
Pacific Coast WSP is approximately 
2,300 based on the 2005 breeding 
window survey (Stenzel, in litt. 2004; 
Page, in litt. 2005; Jensen, in litt. 2006; 
Kelly, i litt. 2006). 

Not all Recovery Units are meeting 
their individual criteria. Recovery Units 
1, 2, 3, and 6 are below their goals, 
while RU—4 and RU-5 are currently 
meeting or exceeding their goals. 
Collectively, recovery of the Pacific 
Coast WSP within each of the six 
Recovery Units is necessary to maintain 
breeding population dynamics, ensure 
protection and appropriate management 
of wintering and migratory habitat, and 
ensure the long-term health and 
sustainability of the Pacific Coast WSP 
across its current range. Attainment of 
the population goals in two of the 
Recovery Units is encouraging, and we 
believe that the population increases are 
directly attributable to a reduction in 
threats through implementation of 
management actions by our partners, 
including the Department of Defense, 
Federal and State resource agencies, 
local governments, non-governmental 
entities, private land managers, and 
academic researchers. 

Part B: Implement monitoring of site- 
specific threats, incorporate 
management activities into management 
plans that ameliorate or eliminate those 
threats, and complete research 
necessary to modify management and 
monitoring actions. 

Status: Each Recovery Unit has 
achieved success in managing plovers, 
their habitat, and non-compatible 
activities, and each has experienced a 
resulting increase in plover numbers. 
Significant progress has been made to 
recover the Pacific Coast WSP, yet 
additional recovery actions are needed. 
We will continue to encourage and 
support our partners to implement 
recovery actions. Successful 
partnerships are essential to the 
recovery of this DPS. 


Second Recovery Criterion 

Maintain a yearly average 
productivity of at least one fledged 
chick per male in each Recovery Unit in 
the last 5 years prior to delisting. 

Status: Monitoring programs to assess 
this element have been implemented in 
the Monterey Bay Area and greater 
Humboldt County Area, California, and 
throughout coastal Oregon. Monitoring 
programs have not yet been developed 
for other portions of the Pacific Coast 
WSP’s range. Monitoring has indicated 
that flédging success varies between 
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sites and between years. The monitoring 
program provides a mechanism to assess 
reproductive success over time (Colwell 
et al. 2005; Lauten et al. 2006). 

Third Recovery Criterion 

Develop and implement mechanisms 
to assure long-term protection and 
management of breeding, wintering, and 
migration areas in order to maintain the 
subpopulation sizes and average 
productivity specified above. 

Status: Some progress has also been 
made to achieve this element, including 
the policies enacted by California and 
Oregon State Parks, the Department of 
Defense (DOD), Bureau of Land 
Management (BLM), U.S. Forest Service 
(USFS), National Wildlife Refuge 
System (NWR), and multiple local 
governments to protect Pacific Coast 
WSP habitat. Progress includes the State 


of Oregon’s efforts te develop a Habitat 
Conservation Plan (HCP) as part of an 
incidental take permit application; and 
California State Park’s HCP 
development for San Luis Obispo 
County, California. Although take may 
be authorized for legal activities, 
conservation measures associated with 
the incidental take permits are believed 
to offset adverse affects, and will 
promote recovery. We will continue to 
support similar types of recovery 
actions through implementation of a 
special 4(d) rule. ; 


Specific Recovery Strategies Currently 
Underway in Each of the Recovery 
Units 
RU-1 (Washington and Oregon) 

The USFS, BLM, and Willipa Bay 
NWR have cleared nonnative vegetation 
and recontoured beach sand dunes to 


provide western snowy plover breeding 
and wintering habitat. Restoration 
actions at Willipa Bay NWR, New River, 
the North Spit of Coos Bay, and the 
Overlook (Siuslaw National Forest) have 
all attracted breeding plovers. Oregon 
State Parks is in the process of 


* developing a Statewide coastal HCP for 


plovers. Predator management, 
including the use of nest exclosures and 
sparing use of lethal trapping, resulted 
in a record reproductive year in 2003. 
Although not as successful as 2003, 
2004 was also a very good reproductive 
year for snowy plovers in Oregon and 
Washington (see Figure 1 (Jensen in litt. 
2005; Kelly in litt. 2005)). Washington 
State has seen plovers from California 
and Oregon become established as 
breeders, benefiting from the 
management successes to the south. 
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RU-2 (Del Norte, Humboldt, and 
Mendocino Counties, California) 


Although snowy plovers had been 
known along the Eel River gravel bars in 


pahaains synpy 


Humboldt County, a post-listing 
breeding site was discovered in 1995. 
That site has been the most productive 
plover breeding site within this 


Recovery Unit, and in California north 
of the San Francisco Bay. The California 
State Parks has been a leader with 
habitat restoration, monitoring, and the 


- 
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use of symbolic fencing (temporary post 
and cable) to direct human use at the 
beach. Plovers nested at Manchester 
State Beach for the first time in 2003, 
and returned in 2004. A single plover 
nest was documented at Gold Bluffs 
Beach in 2004, which was the first since 
the early 1980s. Humboldt County Parks 
has enacted a “plover friendly” 
ordinance to reduce impacts to breeding 
plovers. The BLM and the California 
Department of Fish and Game (CDF&G) 
also manage winter and breeding 
habitat, and have conducted habitat 
restoration and human disturbance 
management. The Humboldt State 
University and a private contractor 
conduct the majority of the monitoring 


and implementation of recovery actions . 


within the unit in partnership with 
Federal, State, and local agencies. 


RU-3 (San Francisco Bay (Napa, 
Alameda, Santa Clara, and San Mateo 
Counties), California) 


The Don Edwards-San Francisco Bay 
NWR has acquired lands and is working 
with the Cargill Salt Company to restore 
historic tidal salt marsh around San 
Francisco Bay. The CDF&G and the 
California Department of Transportation 
(Caltrans) also both manage plover 
habitat within the Recovery Unit. 
Monitoring is primarily conducted by 
San Francisco Bay NWR staff and the 
San Francisco Bay Bird Observatory. 
The San Francisco Bay NWR is a leader 
in plover management for the unit, and 
we expect plover numbers to increase as 
management measures are : 
implemented. 


RU-4 (Sonoma, Marin, San Mateo, 
Santa Cruz, and Monterey Counties, 
California) 

The California State Parks and the 
Point Reyes Bird Observatory have 


developed some of the leading outreach © 
tools that have been found to be 
effective rangewide. Both California 
State Parks and the Point Reyes Bird 
Observatory have worked cooperatively 
with the National Park Service (Golden 
Gate National Recreation Area and Point 
Reyes National Seashore), the Salinas 
River NWR, and the CDF&G to manage 
human use in plover wintering and 
breeding habitat adjacent to large 
population centers. The Salinas River 
NWR, along with California State Parks 
and Point Reyes Bird Observatory, has 
made significant achievements in 
habitat and predator management. 
Symbolic fencing, nest exclosures, 
lethal and nonlethal methods of 
predator control, and outreach 
techniques have all been pioneered 
within this Recovery Unit. Plovers had 
record reproductive success at Monterey 
Bay during 2003 (See Figure 2 (Page in 
litt. 2005)). 
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RU-5 (San Luis Obispo, Santa Barbara, 
and Ventura Counties, California) 


This Recovery Unit manages the 
largest number of breeding and 
wintering plovers. The California State 


pafaning syinpy 


Parks and Vandenberg Air Force Base 
(AFB) are the primary managers within 
the unit. For the most part, plovers do 
not affect mission-related activities at 
Vandenberg AFB. Vandenberg AFB has 
increased its management measures 
since 2000, with a positive response in 


plover reproductive success. 
Management actions at Oceano Dunes 
State Vehicular Recreation Area have 
also bolstered the plover numbers. The 
California State Parks is developing an 
HCP for plovers for the San Luis Obispo 
District, including Oceano Dunes State 
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Vehicular Recreation Area. Unocal also 
has remediated impacts to plovers by 
restoring contaminated habitat. 


RU-6 (Los Angeles, Orange, and San 
Diego Counties, California) 

Plovers in this Recovery Unit have 
lost significant habitat through 
development and recreational use. The 
management of some practices, such as 
beach raking, could allow for additional 
habitat within the unit. Southern 
California beaches are highly impacted 
due to intense human use. As a result, 
plovers are dispersed. The primary 
beach managers within the unit are the 
California State Parks and the military 
(Camp Pendleton, North Island Naval 
Air Station). The San Diego NWR 
complex manages plover habitat at the - 
Tijuana Slough NWR and at salt ponds 
within San Diego Bay. Plovers have 
benefited from protective measures 
afforded California least terns (Sterna 
antillarum browni), including fencing 
and predator control. Predator and 
vegetation management at the Bolsa 
Chica lowlands has improved plover 
hatch rates at that site. Overall, plover 
. reproductive numbers have remained 

fairly constant throughout the recovery 
unit, with some increases experienced 
during the last few years. 

The three recovery criteria (Service 
2001) stated above define what is 
needed in order for thre Pacific Coast 
WSP to be delisted, that is, when the 
DPS has recovered to the point where it 
no longer needs the protection of the 
Act. Delisting will be proposed when all 
Recovery Units meet their recovery 

_ criteria or threats have been adequately 
addressed. In the interim, however, we 
believe we have an opportunity to 
provide a mechanism through this rule 
pursuant to section 4(d) of the Act, 
which will encourage increased 
conservation efforts for the Pacific Coast 
WSP. This approach will recognize and 
reward successful conservation efforts 
in large portions of the range where 
Pacific Coast WSP have met recovery 
goals, and it will provide positive 
incentives to those land managers 
working in other parts of the range 
where recovery targets have not yet been 
achieved. 


Proposed Special Rule 

Section 4(d) of the Act provides that 
when a species is listed as threatened, 
we are to issue such regulations as are 
necessary and advisable to provide for 
the conservation of the species. Our 
implementing regulations (50 CFR 
17.31) for threatened wildlife generally » 
incorporate the prohibitions of section 9 
of the Act for endangered wildlife, 
except when a “special rule” 


promulgated pursuant to section 4(d) of 
the Act has been issued with respect to 
a particular threatened species. The 
prohibitions at 50 CFR 17.31 generally 
make it illegal to import, export, take, 
possess, ship in interstate commerce, or 
sell a member of the species. The “‘take”’ 
that is prohibited includes harassing, 
harming, pursuing, hunting, shooting, 
wounding, killing, trapping, capturing, 
or collecting the wildlife, or attempting 
to do any of those things. A special rule 
for a specific threatened species would 
establish only those particular 
prohibitions that are necessary and 
advisable for its conservation. In such a 
case, the general prohibitions in 50 CFR 
17.31 would not apply to that species, 
and instead, the special rule would 
define the specific take prohibitions and 
exceptions that would apply for that 
particular threatened species or DPS, 
which we consider necessary and 
appro to conserve the species. 

e time the Pacific Coast WSP was 
histo as a threatened DPS in 1993 (58 
FR 12864), we did not promulgate a 
special section 4(d) rule, and as a result, 
all of the section 9 prohibitions, 
including the “take” prohibitions, apply 
to the DPS. Subsequent to the listing of 
the Pacific Coast WSP, certain Federal, 
State, and County agencies, and some 
local governments (collectively referred 
to as the Jurisdictions) have 
implemented conservation measures for 
the Pacific Coast WSP, such that several 
areas are now meeting or exceeding 
their Recovery Unit population 
objectives identified in the Draft 
Recovery Plan (Service 2001). We 
anticipate that the continued 
implementation of conservation 
measures by Jurisdictions throughout 
the range of the Pacific Coast WSP will 
likely result in additional areas meeting 
or exceeding their recovery goals in the 
future. 

We are proposing to issue this section 
4(d) rule of the Act because we believe 
that the regulations are necessary and 
advisable to provide for the 
conservation of the species. This 
proposed special rule (1) will recognize 


the positive recovery efforts and 


accomplishments that have resulted in 
increased regulatory flexibility, (2) will 
provide an incentive to other land 
managers within the range of the Pacific 
Coast WSP to implement similar 
recovery measures in areas where 
Pacific Coast WSP numbers have not yet 
reached recovery targets, and (3) better 
enable the Service and other 
conservation entities to target their 
limited resources to areas where Pacific 
Coast WSP recovery needs are greatest. 

Therefore, through this special rule 
under section 4(d) of the Act, we 


propose to replace the currently 
applicable blanket prohibition against 
incidental take of Pacific Coast WSP. 
The special rule would remove Section 
9 prohibitions applicable to activities 
that occur within Counties where the 
County has met its Breeding Bird 
Management Goal specified in Table 1 
below and has provided documentation 
of Pacific Coast WSP conservation 
activities to the Service. This 
documentation, which is described 
below, should be provided to the 
Service within six months of adoption 


_ of this rule. The removal of prohibitions 


will apply to the actions of individuals 
and local and state entities within a 
County which has met the requirements 
above. 

The conservation benefit of the 4(d) 
tule is (1) to encourage further recovery — 
efforts for the Pacific Coast WSP, and (2) 
to more effectively target the regulatory 
and proactive powers of the Act to those 
areas in greatest need. Our goal is to 
recognize where existing conservation 
measures have resulted in population 
increases that meet recovery goals and 
to ensure the likelihood of those 
conservation measures expanding and 
continuing into the future. This 4(d) 
rule is also designed to encourage 
additional conservation measures in 
areas where recovery goals have not 
been met. Minor adverse impacts to the 
Pacific Coast WSP, consistent with 
provisions of a final 4(d) rule, if 
adopted, would not appreciably 
diminish the likelihood of survival and 
recovery of the DPS. The special 4(d) 


Tule will exempt those Counties which 


have met recovery goals from the . 
prohibition on take as long as 
populations remain above recovery 
goals. 


Proposed Rule Application 


The activities we propose to be 
exempt under this special rule include 
most of the common recreational and 
commercial activities occurring within 
Pacific Coast WSP habitat, as well as 
activities that promote conservation, 
such as habitat restoration and certain 
research (see below for discussion of 
recovery permits under Section 
10(a)(1)(A) of the Act). We propose that 
all activities in those Counties which 
have met their recovery goals be exempt 
from take prohibitions. However, 
intentional take of Pacific Coast WSP as 
defined by the Act will continue to be © 
prohibited (16 U.S.C. § 1532(19)) 
throughout the range of the plover 
regardless of whether recovery goals 
have been met in the County. 

Research/monitoring actions that 
relate to the status of the Pacific Coast 
WSP or its reproductive success would 
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continue to be subject to the Service’s 
Recovery Permit process under Section 
10(a)(1)(A). Our rationale for permitting 
these research activities separate from 
this special 4(d) rule is that these 
activities will be tied to the Service’s 
determination of the rangewide, 

Recovery Unit, and County status of the 
species. Continuing to regulate these 
activities under the Section 10(a)(1)(A) 
permit program allows us to maintain 
quality and consistency of data 
throughout the range of the Pacific Coast 
WSP. 

Because we are proposing, in part, 
that take exemptions under this special 
4(d) rule be based on County breeding 
Pacific Coast WSP numbers (Breeding 
Bird Management Goals), we believe 
that the Service should retain oversight 
of how data are collected and applied to 
reduce actual or perceived conflicts 
between surveyors and use advocates. 
Therefore, we propose that this special 
rule apply only to activities that would 
not involve handling any life stage of 
Pacific Coast WSPs. The activities that 
would continue to require a permit 
under the section 10(a)(1)(A) program 
include banding of adults or chicks, 
floating eggs to determine hatch dates, 
surveys to locate and monitor nests, and 
population surveys and censuses 
conducted during the breeding season. 

The Service believes that as long as 
Pacific Coast WSP numbers in certain 
areas have increased to recovery levels 
and local measures are in place to 
maintain those numbers, exempting 

otherwise lawful activities carried out 
by local citizens in these areas from the 
take prohibitions still promotes the 
conservation of the Pacific Coast WSP. 
The approach will increase local public 
supp for Pacific Coast WSP recovery; 


it will provide an incentive to other 
Counties to implement conservation 
measures and to meet recovery goals; 
and it will enable the Service to focus 
limited staff and financial resources to 
those Counties where the Pacific Coast 
WSP recovery need is greatest. 

The “documentation” provided to the 
Service by a County should be a 
summary of what conservation 
measures have been carried out within 
that County and what is anticipated to 
occur in the future. This documentation 
may, but is not limited to, include 
existing Service-approved plans or other 
approved Federal actions. It may 
include, but is not limited to, local 
ordinances, agreements or plans which 
may be already developed and 
implemented by entities within the 
County as well as actions taken by the 
County itself. For example, _ 
documentation provided to the Service 
by a County may include (a) 
management agreements or plans 
developed and implemented on State 
and/or Federal‘lands within the County 
such as Biological Opinions, Habitat 
Conservation Plans, Safe Harbor 
Agreements, Partners for Fish and 
Wildlife Agreements, and/or 
conservation agreements, (b) County 
ordinances that have been implemented 
to alleviate threats to Pacific Coast WSP, 
(c) other beneficial agreements, plans 
and/or actions taken by individuals or 


‘entities that protect the Pacific Coast 


WSP, and/or (d) other voluntary 
measures implemented within the 


ave chosen the County-level of 
government jurisdiction as the most 
appropriate measure for implementation 
of this special rule. The Pacific Coast 
WSP occurs along approximately 1,500 


miles of coastline within the United 
States. Within this range there is a 
tremendous variety of ownership 
patterns, government jurisdictions, and 
land management challenges. 
Accordingly, governance at the County 
level seems the most appropriate and 
efficient level to implement the 
measures proposed in this rule. 
Counties are large enough to affect 
meaningful recovery actions, but they 
are not so small that coordination across 
the 1,500 mile range would strain the 
Service’s limited staff resources. Also, 
the Service can organize Pacific Coast 
WSP monitoring data at the County 
level, which enables better tracking of 
Pacific Coast WSP recovery goals. 


As indicated in Table 1, some 
counties have Breeding Bird 
Management Goals of zero or which are 
“unknown” because targets will depend 
on the results of restoration activities 
(Service 2001). Counties with Breeding 
Bird Management Goals of zero support 
wintering Pacific Coast WSP (Service 
2001). These Counties could take 
advantage of this 4(d) rule by providing 
documentation (see above) that 
management focusing on maintenance 
of wintering habitat for Pacific Coast 
WSP is occurring in the County. 
Counties with Breeding Bird 
Management Goals currently identified 
as “unknown”’ should also be able to 
take advantage of this 4(d) rule even 
though they currently do not have 
breeding bird management goals 
identified. These Counties can provide 
documentation (see above) to the 
Service that management addressing 
breeding and/or wintering plovers is 
occusring in the County. 


TABLE 1.—BREEDING BIRD MANAGEMENT GOALS BY LOCATION 1 


Location 


Management goal breeding numbers 
(adult birds) 


WASHINGTON: 
Grays Harbor County 


Pacific County 


OREGON: 


Clatsop County 


Tillamook County 
Lincoin County 


Lane County 


Siltcoos River to Tenmile Crk. (Lane and Douglas Counties) 


Douglas County 


Umpqua River to Horsfall Beach (Douglas and Coos Counties) 


Coos County 


Bandon St. Pk. to Floras Lk. (Coos and Curry Counties) 


Curry County 


SB 


CALIFORNIA: 
Del Norte County 


Humboldt County 


Mendocino County 


Sonoma County 


Marin County 


— 
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‘TABLE 1.——BREEDING BIRD MANAGEMENT GOALS BY LOCATION 1—Continued 
: Management | breeding numbers 
Location (adult birds) $5 
San Francisco County * 0 
San Francisco Bay*.(Napa, Alameda, Santa Clara, and San Mateo Counties) Unknown lands in SF Bay are dependant 
.| on Tidal Salt Marsh restoration. 
San Mateo County (not SF Bay) 34 
Santa Cruz County 42 
Jetty Road to Mouth of Elkhorn Slough (Monterey and Santa Cruz Counties) 54 
Monterey County 262 
San Luis Obispo (SLO) County 182 
Pismo Beach/Nipomo Dunes (SLO and Santa Barbara Counties) 350 
Santa Barbara County 594 
Ventura County 374 
Los Angeles County * 0 
Orange County 50 
San Onofre Beach (Orange and San Diego Counties) 15 
San Diego County 485 


' Adapted from Appendix B of the Pacific Coast WSP Draft Recovery Plan. 
“Management goals for numbers of breeding birds are zero or unknown in the Draft Recovery Plan. Recovery efforts for these Counties 


should focus on wintering habitat. 


If this proposed rule is finalized, a 
County will apply for an exemption 
under the 4(d) rule by contacting the 
Service and providing documentation of 
the County’s conservation efforts within 
six months. The Service will provide 
the most recent available survey 
information and work with the County 
to provide technical assistance as 
necessary when requested. 

The number of breeding adults within 
a County will be determined by the 
results of rangewide breeding season 
window surveys. Determination of 
whether a County qualifies for this 
special rule will be based on Breeding 
Bird Management Goals and will 
depend on that County meeting those 
Goals for two out of the five previous 
years. On an annual basis, the Service 
will determine County plover adult 
numbers by mid-December, thereby 
allowing entities to know their 
eligibility for 4(d) exemptions under 
this rule by January 1st of each year. 
Using two out of five years to qualify for 
exemptions allows for natural 
fluctuations in population dynamics. 
We believe that the qualifying criteria 
would ensure that the Pacific Coast 
WSP does not decline below regional 
recovery goals as a result of 
implementing this proposed rule. 
Additionally, we believe that the two 
out of five year criterion assures that 
there are healthy numbers of plovers 
before take exemptions could apply and 
maintains currently healthy 
populations. Once a County has 
qualified for the 4(d) exemptions under 

this rule, the exemptions will apply as 
long as the jurisdiction continues to 
meet its recovery population goals. 

We believe that this 4(d) rule would 
provide a conservation benefit to Pacific 


Coast WSP. We expect that it would _ 
increase and promote voluntary and 
cooperative efforts to conserve Pacific 
Coast WSP. We also expect that 
implementation of this special 4(d) rule 
for the Pacific Coast WSP would: (1) 
Recognize the positive conservation 
accomplishments that have improved 
the status of the species by offering take 
exemptions to landowners and 
managers within Counties that are 
meeting recovery goals; (2) remove 
inefficient or unnecessary Federal 
regulatory oversight in portions of the 
listed entity’s range where recovery 
goals have been met and/or threats have 
been addressed, thus enabling limited 
management resources to be more 
efficiently targeted to other areas or 
conservation needs, and (3) serve as a 
positive incentive to beach managers 
and landowners to increase voluntary 
plover conservation in areas that have 
not yet met County Breeding Bird 
Management Goals. 


Public Comments Solicited 


Comments and suggestions are invited 
from all interested parties. We are 
interested in knowing if the relevant 
jurisdictions are interested in the 
development of such special 
regulations. We request comments on 
whether we should propose special 
regulations that would provide the 
opportunity for County jurisdictions, 
through their authorities, to attain 
compliance under the Act to implement 
and enforce land and water management 
activities. In addition, we request 
specific information and comment from 
Federal and State agencies, local 
municipalities, and private individuals 
or organizations on the following: 


(1) The types of activities we should 
address in a special rule; 

(2) Appropriate monitoring and 
reporting programs for covered 
activities; 

(3) Whether wintering habitat should 
be taken into account in a 4(d) rule, and 
if so, how it should be addressed; 

(4) How areas without breeding bird 
goals identified in the Draft Recovery 
Plan, but which are important for 
wintering plovers, such as Los Angeles 
County, should be treated in the 4(d) 
rule; 

(5) What level of jurisdiction is the 
appropriate level at which such a 
special rule should be proposed; 

(6) If and how the Service should 
consider including within this special 
rule consideration for individual 
landowners who develop and 
implement management strategies _ 
within Counties that have not yet met 
plover population recovery goals, but 
that adequately address threats to the 
species; and 

(7) Whether using 2 out*of the 
previous 5 years to assess whether a 
County has met its Breeding Bird 
Management Goals is appropriate; 

In summary, we welcome comments 
and suggestions on this proposed 
special 4(d) rule to customize the 


-section 9 take prohibitions for those | 


Counties that are meeting or exceeding 
their population objectives identified 
Table 1 above. 


Public Hearing and Informational 
Meetings 


The Act provides for a public hearing 
on this proposal, if requested. Requests 
must be filed by the date specified in 
the DATES section above. Such requests 
must be made in writing and addressed 
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to the Field Supervisor (see, ADDRESSES  -- 


section). 

We will hold informal public 
informational meetings at coastal 
locations in Washington, Oregon, and 
California during the comment period 
for this proposal (see DATES section). 
The locations and dates of the 
informational meetings will be widely 
publicized in advance in the press. The 
locations and dates of these public 
informational meetings can also be 
obtained by contacting the Arcata Fish 
and Wildlife Office (see ADDRESSES 
section). 


Peer Review 


Under our policy of peer review (59 
FR 34270), we will obtain the expert 
opinions of at least three appropriate 
and independent specialists concerning 
appropriateness of exempting certain 
activities from take prohibitions where 
recovery goals have been met and the 
most efficient way to implement the 
measures proposed in this special rule. 


Clarity of This Regulation 


Executive Order 12866 requires each 
agency to write regulations that are easy 
to understand. We invite your 
comments on how to make this rule 
easier to understand, including answers 
to questions such as the following: (1) 

. Are the requirements in the rule clearly 
stated? (2) Does the rule contain 
technical language or jargon that 
interferes with its clarity? (3) Does the 
format of the rule (grouping or order of 
sections, use of headings, paragraphing, 
etc.) aid or reduce its clarity? (4) Would 
the rule be easier to understand if it 
were divided into more (but shorter) 
sections? (5) Is the description of the 
rule in the SUPPLEMENTARY INFORMATION 
section of the preamble helpful in 
understanding the proposed rule? What 
else could we do to make the rule easier 
to understand? Send a copy of any 
comments that concern how we could 
make this rule easier to understand to 
Office of Regulatory Affairs, Department 
of the Interior, Room 7229, 1849 C 
Street, NW., Washington, DC 20240. 
You also may e-mail the comments to 
Exsec@ios.doi.gov. 


Required Determinations 
Regulatory Planning and Review 


In accordance with the criteria in 
Executive Order 12866, the Office of 
Management and Budget has 
determined that this rule is not a 
significant regulatory action. This rule 
would not have an annual economic 
impact of more than $100 million, or 
significantly affect any economic sector, 
productivity, jobs, the environment, or 


_ This effect would not, however, rise to 


other units of government: This tule Small:Business Regulatory Enforcement 
would reduce the regulatory burden of _— Fairness Act 

the listing of the Pacific Coast distinct 
population segment of the western 
snowy plover under the Act as a 
threatened species by providing certain 
exemptions to the section 9 
prohibitions. These exemptions would 
reduce the economic costs of the listing 
by removing for certain activities in 
certain areas, the need for Section 10 
compliance with the Act, and by 
reducing enforcement by resource 
agencies; therefore, the economic effect 
of the rule would benefit managing 
entities, taxpayers, and the economy. 


This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule would not have an annual 
effect on the economy of $100 million 
or more; would not cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 

-agencies, or geographic regions; and 
would not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 


The Service refers to the Final 
Economic Analysis (Industrial 
Economics, Inc. 2005) conducted as a 
requirement to designate critical habitat 
for the Pacific Coast WSP. That analysis 
determined that the majority of the costs 
associated with designation of critical 
habitat for the Pacific Coast WSP stem 
from management of recreational 
activities (i.e., managing habitat and 
minimizing incidental take associated 
with coastal activities). Reducing the 
regulatory oversight of beach-related 
recreational activities would benefit 
tourism and small businesses by 
promoting coastal use. Therefore, we 
believe that implementation of a special 
4(d) rule that reduces the Service’s 
regulatory involvement and promotes 
the continued conservation of the listed 
entity would likely have no effect, or a 
would not have a significant economic _ positive effect, on small local beachfront 
effect on a substantial number of small —_ businesses. The analysis assumes that 
entities as defined under the Regulatory beach goers are more likely to not 
Flexibility Act (5 U.S.C. 601 et seq.). An vacation in a coastal area with plover 
initial regulatory flexibility analysis is restrictions designed to avoid incidental 
not required, and a Small Entity take. Small beachfront businesses that 
Compliance Guide is not required. To depend on coastal tourism are therefore 
assess the effects of the rule on small negatively impacted when beach users 
entities, the Service referred to the go somewhere else. Reducing the need 
recent Final Economic Analysis to manage beaches as strictly as in the 
conducted as a requirement to past due to the exemption of some forms 
designating critical habitat for the of incidental take will reduce the 
Pacific Coast WSP (Industrial likelihood tourists will go elsewhere, 
Economics, Inc. 2005). That analysis thereby imp SHES conditions for small 
identified management of beach beachtront businesses. 
recreation as having the greatest impact Unfunded Mandates Reform Act 


to tourism and therefore small, local 
In accordance with the Unfunded 


businesses. Exempting certain activities 
from the Act’s take prohibitions would | Mandates Reform Act (2 U.S.C. 1501, et 
seq.,) this rule would not impose an 


likely reduce management requirements 
in areas where Management Goals have U2funded mandate on State, local, or 
been met. The Final Economic Analysis tribal governments es the private sector 
can be obtained from the Arcata Fish of more than $100 million coat gen This 
and Wildlife Office (see ADDRESSES 
section), or at the following Web site: A 
http://arcata.fws.gov/es/birds/ 

1 tient Small Government Agency Plan is not 
required. 


the level of “significant” under 
Executive Order 12866. This rule would 
not create inconsistencies with other 
Federal agencies’ actions. Other Federal 
agencies would be mostly unaffected by 
this proposed rule. This rule would not 
materially affect entitlements, grants, 
user fees, loan programs, or the rights 
and:obligations of their recipients. 
Because this rule would allow 
individuals to engage in otherwise 
prohibited activities without first 
obtaining individual authorization, the 
rule’s impacts on affected individuals 
would be positive. This rule would not 
raise novel legal or policy issues. We 
have previously promulgated section 
4(d) rules for other species. 


Regulatory Flexibility Act . 
We have determined that this rule 
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Takings. 
In accordance with Executive Order 
12630, this rule does not have 
significant takings implications. This 
rule modifies existing regulatory 
burdens to the public, by allowing 
individuals to have more freedom to 
pursue activities (i.e., legal beach 
driving) that impact the Pacific Coast 
WSP, without first obtaining individual 
authorization from the Service. 


Federalism 


In accordance with Executive Order 
13132, this rule does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment. 
Implementation of a special 4(d) rule is 
expected to reduce Federal oversight 
associated with management of the 
Pacific Coast WSP by exempting 
specified forms of incidental take of 
plovers in areas where Breeding Bird 
Management Goals have been met, and 
where managing entities have entered 
into long-term management strategies. 
Exempting certain activities from the 
take prohibitions removes or reduces 
the need to comply with Section 
10(a)(1)(B) of the Act. 

Civil Justice Reform 

In accordance with Executive Order 
12988, the Office of the Solicitor has 
determined that this rule does not 
unduly burden the judicial system and 


meets the requirements of sections 3(a) 
and 3(b)(2) of the Executive Order. 


Paperwork Reduction Act 


Office of Management and Budget 
(OMB) regulations at 5 CFR part 1320 
implement provisions of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 


oft epriush 


‘The OMB regulations at ‘5 CFR1320. 


define a “collection of information”’ a 

the obtaining of information by or bie’ an 
agency by means of identical questions 
posed to, or identical reporting, 
recordkeeping, or disclosure 
requirements imposed on, 10 or more 
persons. Furthermore, 5 CFR 
1320.3(c)(4) specifies that “‘10 or more 
persons” refers to the persons to whom 
a collection of information is addressed 
by the agency within any 12 month 
period. For purposes of this definition, 
employees of the Federal Government 
are not included. A Federal agency may 


. not conduct or sponsor, and a person is 


not required to respond to, a collection 
of information unless it displays a 
currently valid OMB control number. . 

This proposal does not contain any 
new collections of information that 
require OMB approval under the 
Paperwork Reduction Act. This rule 
refers to 10(a)(1)(A) recovery permits: 
required for research and monitoring 
actions that relate to the status of the 
Pacific Coast WSP or its reproductive 
success. Our recovery permit ~ 
applications are already approved by 
OMB under OMB control number 1018— 
0094, which expires September 30, 
2007. 


Government-to-Government 
Relationship With Tribes 


In accordance with the President’s 
memorandum of April 29, 1994, 
“‘Government-to-Government Relations 
with Native American Tribal 
Governments” (59 FR 22951) and E.O. 
13175, we have evaluated possible 
effects on federally recognized Indian 
Tribes. We have determined that, 
because no Indian trust resources occur 


within the range of thé ‘Pacific Coast.» 


~ WSP, this proposed rule would have no 


effect on federally recognized Indian 
Tribes. 


Energy Supply, Distribution or Use 
(Executive Order 13211) 


We have evaluated this proposed rule 
in accordance with E.O. 13211 and have 
determined that this rule would have no 
effect on energy supply, distribution, or 
use. Therefore, this action is not a 


significant energy action, and no 


Statement of Energy Effects is required. 
List of Subjects in 50 CFR Part 17 


Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation. 


Proposed Regulation Promulgation 


For the reasons stated in the 
preamble, the Service proposes to 
amend part 17, subpart B of chapter I, 
title 50 of the Code of Federal 
Regulations, as set forth below: 


PART 17—{AMENDED] 


1. The authority citation for part 17 
continues to read as follows: 
Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 


1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99— 
625, 100 Stat. 3500; unless otherwise noted. 


2. In §17.11(h), revise the entry for 
the “Plover, western snowy,” under 
“Birds,” on the List of Endangered and 
Threatened Wildlife to read as follows: 


§ 17.11 Endangered and threatened 
wildlife. 


* _* * * * 


ing? 


Species 
Common name 


Scientific name 


Vertebrate 


popu- 
Historic range lation where endan- Status | When listed 


gered or threatened 


Critical habi- - 
tat rules 


Plover, western Charadrius 
snowy. alexandrinus 
nivosus. 


U.S.A. (AZ, CA, CO, U.S.A. (CA, OR, T 
KS, NM, NV, OK, Mexico 
OR, TX, UT, WA), (within 50 miles of 


Pacific coast). 


* 


493 


* 


17.95(b) 


17.41(c) 


3. Amend § 17.41 by adding a new 
paragraph (c) to read as follows: 


§17.41 Special rules—birds. 
* * * * * 

(c) Western snowy plover (Charadrius 
alexandrinus nivosus), Pacific Coast 
Population. 


(1) Applicable prohibitions. All 
prohibitions and measures of §§ 17.31 
and §§ 17.32 shall apply to any 
threatened Pacific Coast western snowy 
plover, except as noted in paragraphs 
(c)(4) and (c)(5) of this section. 
(2) How are various terms defined in 

this special rule? We define certain 


terms that specifically apply to the 
Pacific Coast Western Snowy Plover 
(Pacific Coast WSP) and this special rule 
as follows: 

(i) Breeding Bird Management Goal 
means the target number of breeding 
plovers by County, listed in the draft 
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Recovery Plan for the Pacific Coast 
WSP. 


(ii) Documentation provided to the 

_ Service by a County should be a 
summary of what conservation 
measures have been carried out within 
that County and what is anticipated to 
occur in the future. This documentation 
may include existing Service-approved 
plans or other approved Federal actions. 
It may include local ordinances, 
agreements or plans which may be 
already developed and implemented by 
entities within the County as well as 
actions taken by the County itself. For 
example, documentation provided to 
the Service by a County may include (a) 
management agreements or plans 
developed and implemented on State 
and/or Federal lands within the County 
such as Biological Opinions, Habitat 
Conservation Plans, Safe Harbor 
Agreements, Partners for Fish and 
Wildlife Agreements, and/or 
conservation agreements, (b) County 
ordinances that have been implemented 


to alleviate threats to Pacific Coast WSP, 


and/or (c) other beneficial agreements, 
plans and/or actions taken by 


individuals or entities that protect the 
Pacific Coast WSP. 

(3) What activities are exempted from 
threatened species permits by this rule? 
This rule exempts all activities in those 
Counties which have meet their 
recovery goals, subject to the conditions 
in paragraphs (c)(4) and (c)(5) of this 
section, in the habitat of the Pacific 
Coast population of the western snowy 
plover from the requirement for — 
threatened species permits. 

(4) What activities continue to be 
subject to threatened species permits 
under this rule? Research/monitoring 
actions that relate to the status of the 
Pacific Coast western snowy plover or 
its reproductive success continue to be 
subject to the Service’s Recovery Permit 
process under section 10(a)(1)(A) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seg.) and 
our regulations at 50 CFR 17.22 and 
17.32. The activities that would 
continue to require a permit under the 
section 10(a)(1)(A) program include 
banding of adults or chicks, floating 
eggs to determine hatch dates, surveys 
to locate and monitor nests, and 
population surveys and censuses 


conducted during the breeding season. 
Intentional take of Pacific Coast WSP 
remains prohibited under the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.). 


(5) What must Pacific Coast western 
snowy plover jurisdictions do to be 
authorized under the special rule? A 
County (or other appropriate entity 
acting on behalf of a County and with 
County approval) is exempt from 
incidental take of Pacific Coast western 
snowy plover associated with activities 
listed in paragraph (c)(3) of this section, 
if: 


(i) The County has provided 
documentation to the Service that 
summarizes what conservation 
measures to benefit the Pacific Coast 
WSP have been carried out within the 
County and what is anticipated to occur 
in the future, and 
_ (ii) The County has met its Breeding 
Bird Management Goal as provided in 
the table in paragraph (c)(5)(ii)(A) of this 
section, for at least 2 years out of the 
most recent 5 years. 

(A) Table of Breeding Bird 
Management Goals By Location. 


Location 


Management goa! breeding numbers 
(adult birds) 


Washington: 
Grays Harbor County .. 


Pacific County 


Oregon: 
Clatsop County 


Tillamook County 


Lincoln County 


Lane County. 


Siltcoos River to Tenmile Crk. (Lane and Douglas Counties) 


Douglas County 


Umpqua River to Horsfall Beach (Douglas and Coos Counties) 


Coos County 


Bandon St. Pk. To Floras Lk. (Coos and Curry Counties) 


Curry County 


California: 
Del Norte County 


Humboldt County 


.. Mendocino County 


Sonoma County 


Marin County 


San Francisco County * 


San Francisco Bay* (Napa, Alameda, Santa Clara, And San Mateo Counties) 


Unknown Lands in SF Bay are depend- 


ant on Tidal Salt Marsh restoration. 


San Mate@ County (not SF Bay) 


Santa Cruz County 


Jetty Road to Mouth of Elkhorn Slough (Monterey and Santa Cruz Counties) 


Monterey County 


San Luis Obispo (SLO) County 


Pismo Beach/Nipomo Dunes (SLO and Santa Barbara Counties) 


Santa Barbara County 


Ventura County 


Los Angeles County * 


Orange County 


San Onofre Beach (Orange and San Diego Counties) 


San Diego County 


| — 


20636 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006/ Proposed Rules 


(B) A County that has a Breeding Bird 
Management Goal of zero, as listed in © 
the table in paragraph (c)(5)(ii)(A) of this 
section, may qualify for incidental take 
exemption for the activities listed in 
paragraph (c)(3) of this section by 
providing documentation to the Service 
that management focusing on 
maintenance of wintering habitat for 
Pacific Coast WSP is occurring in the 
County. 

(C) A County with a Breeding Bird 
Management Goal currently identified 
as “unknown,” as listed in the table in 
paragraph (c)(5)(ii)(A) of this section, 
may qualify for incidental take 
exemption for the activities listed in 
paragraph (c)(3) of this section by 
providing documentation to the Service 
that management addressing breeding 
and/or wintering plovers is occurring in 
the County. 

(D) A County’s 4(d) incidental take 
exemption for the activities listed in 
paragraph (c)(3) of this section will 
apply for as long as Pacific Coast WSP 
populations remain above recovery 
goals. 


(6) How will the Service inform the 
public of annual Breeding Bird 
Management Goal numbers? 

(i) We will provide the most up-to- 
date information on Breeding Bird 
Management Goals on the Arcata Fish 
and Wildlife Office Web site at http:// 
arcata.fws.gov/es/birds/ 
ploverbreedingdata.htm. We will post 
the Breeding Bird Management Goals on 
the Web site prior to January 31 of each 
year. 

(ii) Jurisdictions may also obtain 
Breeding Bird Management Goals by 
contacting the Arcata Fish and Wildlife 
Office at 1655 Heindon Road, Arcata, 
CA 95521; 707-822-7201 (voice); 707— 
822-8411 (fax). 

Dated: April 12, 2006. 

Matt Hogan, 

Acting Assistant Secretary for Fish, Wildlife, 
and Parks. 
[FR Doc. 06-3793 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 


Fish and Wildlife Service 


50 CFR Part 17 
RIN 1018-AT91 


Endangered and Threatened Wildlife 
and Plants; Designation of Critical 
Habitat for the Fender’s Blue Butterfly 
(icaricia icarioides fenderi), Lupinus - 
sulphureus ssp. kincaidii (Kincaid’s 
Lupine), and Erigeron decumbens var. 
decumbens (Willamette Daisy) 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; reopening of 
comment period and notice of public 
hearing. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce the 
reopening of the public comment period: 
and a public hearing on the proposed 
designation of critical habitat for the 
Fender’s blue butterfly (Icaricia 


icarioides fenderi), Lupinus sulphureus 


ssp. kincaidii (Kincaid’s lupine), and 
Erigeron decumbens var. decumbens’ 
(Willamette daisy). 
DATES: Written comments: We will 
accept comments from all interested 
parties until 5 p.m. PST on May 19, 
2006. Public hearing: The public 
hearing will be held on May 9, 2006, 
from 7 p.m. until 8:30 p.m. An informal 
informational meeting will precede the 
hearing from 5 p.m. until 6:30 p.m. 
ADDRESSES: Written comments: If you 
wish to comment, you may submit your 
comments and materials concerning the 
proposal by any one of several methods: 
(1) You may submit written comments 
and information to Kemper McMaster, 


. Field Supervisor, U.S. Fish and Wildlife 


Service, Oregon Fish and Wildlife 
Office, 2600 SE. 98th Avenue, Suite 100, 
Portland, OR 97266. 

(2) You may hand-deliver written 
comments to our Oregon Fish and 
Wildlife Office, at the above address. 

(3) You may send comments by 
electronic mail (e-mail) to 
fw1willamettech@fws.gov. Please see the 
Public Comments Solicited section 
below for file format and other 
information about electronic filing. 

(4) You may fax your comments to 
503/231-6195. 

(5) You may submit your comments 
through the Federal E-rulemaking Portal 
at http://www.regulations.gov. 


Public Hearing 

The public hearing will be held at the 
Corvallis Benton County Library, 645 
NW. Monroe Avenue, Corvallis, OR 
97330. 


FOR FURTHER INFORMATION CONTACT: 
Kemper McMaster, Field Supervisor, 
U.S. Fish and Wildlife Service, Oregon 
Fish and Wildlife Office, 2600 SE. 98th 
Avenue, Suite 100, Portland, OR 97266 
(telephone 503/231-6179; facsimile 
503/231-6195). 

SUPPLEMENTARY INFORMATION: 


Public Comments Solicited 


We intend that any final action 
resulting from the proposal will be as 
accurate and as effective as possible. 
Therefore, comments or suggestions 
from the public, other concerned 
governmental agencies, the scientific . 
community, industry, or any other 
interested party concerning the 
proposed rule are hereby solicited. 
Comments particularly are sought 
concerning: 

(1) The reasons any habitat should or 
should not be determined to be critical 
habitat as provided by section 4 of the 
Endangered Species Act (Act), including 
whether the benefit of designation 
would outweigh any threats to the . 


‘species due to designation; 


(2) Specific information on the 
Fender’s blue butterfly, Lupinus 
sulphureus ssp. kincaidii, and Erigeron 
decumbens var. decumbens and their 
habitat, and which habitat or habitat 
components (i.e., physical and 
biological features) are essential to their 
conservation, such as soil moisture 
gradient, microsite preferences, and 
light requirements; 

(3) Specific information on: The 
amount and distribution of the Fender’s 
blue butterfly, Lupinus sulphureus ssp. 
kincaidii, and Erigeron decumbens var. 
decumbens habitat; what areas should 
be included in the designations that 
were occupied at the time of listing and 
contain the features that are essential to 
the conservation of the species and why; 
what areas were not occupied at the 
time of listing but are essential to the 
conservation of the species and why; 

(4) Land use designations and current 
or planned activities in the subject areas 
and their possible impacts on proposed 
critical habitat; we specifically solicit 
information including: 

(a) The benefits provided by a 
management plan; specifically describe 
how the plan addresses each primary 
constituent element (PCE) in the 
absence of designated critical habitat; 
describe conservation benefits to 
Fender’s blue butterfly, Lupinus 
sulphureus ssp. kincaidii, or Erigeron 

decumbens vay. decumbens; include 
citations that point to the certainty of - 
implementation of those aspects of the 
management plans; 

(b) The benefits of excluding from the 
critical habitat designation the areas 
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covered by the management plan; we 
are especially interested in knowing 
how partnerships may be positively or 
negatively affected by a designation, or 
through exchusion ‘from critical habitat, 
and costs associated with designation; 
and 

(c) With specific reference to sections 
4(a)(3) and 4(b)(2) of the Act, we request 
information from the Department of - 
Defense to assist the Secretary of the 
Interior in making a determination.as to 
whether any proposed critical habitat 

overlaps with lands, administered by or 
‘under the control of the Department of 
Defense, covered by an Integrated 
Natural Resources Management Plan 
(INRMP) that benefits the conservation 
of the species; 

(5) Any foreseeable economic, 
national security, or other potential 
impacts resulting from the proposed 
designation and, in particular, any 
impacts on small entities; and 

(6) Whether our approach to 
designating critical habitat could be 
improved or modified in any way to 
provide for greater public participation 
and understanding, or to assist us in 
accommodating public concerns and 
comments, : 

If you wish to comment, you may 
submit your comments and materials 

’ concerning the proposal by any one of 
several methods {see ADDRESSES 
section). Please submit Internet 
comments to fwiwillamettech@fws.gov 
in ASCII file‘format and avoid the*use 
of special characters or any form of 
encryption. Please also include “RIN 
1018—AT91” in your e-mail subject 
header and your name and return 
address in the body of your message. If 
you do not receive a confirmation from 
the system that we have received your 
Internet message, contact us. directly 
(see ADDRESSES section). Please note 
that the Internet address ; 
fw1willamettech@fws.gov will be 
unavailable at the termination of the 
public comment period. 
Our practice is to make comments, 

- including names and home addresses of 

respondents, available for public review 
during regular business hours. . 
Individual respondents may request that 
we withhold their home addresses from 
the rulemaking record, which we will 
honor to the extent allowable by law. 
There also may be circumstances in 
which we would withhold from the 
rulemaking record a respondent's 
identity, as allowable by law. If you 
_ wish to withhold your name and/or 
address, you must state this 
prominently at the beginning of your 
comment, but you should be aware that 
the Service may be required to disclose 
your name and address pursuant to the 


- 


Freedom of Information Act. However, 
we will not consider anonymous 
comments. We will make all 
submissions from organizations or’ 
businesses, and from individuals 
identifying themselves as 
representatives or officials of . 
organizations or businesses, available 
for public inspection in their entirety. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours at the Oregon Fish and Wildlife 
Office (see ADDRESSES section). 


Public Hearing 


Anyone wishing to make an oral 
statement for the record is encouraged 
to provide a written copy of their 
statement and present it to us at the 
hearing. In the event there isa large 
attendance, the time allotted for oral 
statements may be limited. Oral and 
written statements receive equal 
consideration. There are no limits on 
the length of written comments 
submitted to us. If you have any 
questions concerning the public 
hearing, please contact the Oregon Fish 
and Wildlife Office (see ADDRESSES 


- above). Persons needing reasonable 


accommodations in order to attend and 
participate in the public hearings 
should contact Patti Carroll at 503/231- 
2080 as soon as possible. In order to 
allow sufficient time to process 
requests, please call no later than one 
week before the hearing date. 
Information regarding the proposal is 
available in alternative formats upon 
request. 


Background 


On November 2, 2005, we published 
a proposed rule in the Federal Register 
(70 FR 66492) to designate 
approximately 3,089 acres (ac) (1,250 
hectares (ha)) as critical habitat for 
Fender’s blue butterfly, 724 ac (293 ha) 
as critical habitat for Lupinus 
sulphureus ssp. kincaidii, and 718 ac 
(291 ha) as critical habitat for Erigeron 
decumbens var. decumbens. The 
proposed critical habitat is located in 
Polk, Benton, Yamhill, Lane, Marion, 
Linn, and Douglas Counties, Oregon, 
and Lewis County, Washington. The 
original comment period on the 
proposed critical habitat rule closed on 
January 3, 2006. 

Section 4(b)(5)(E) of the Act (16 U.S.C. 
1531 et seq.) requires that a public 
hearing be held if it is requested within 
45 days of the publication of a proposed 
rule. In response to a timely request 
received for a public hearing, we are 
conducting the public hearing on the 
date and at the address described in the 
DATES and ADDRESSES sections above, 


and reopening the comment period 
accordingly. 


Author 


The primary author of this package is 
Mikki Collins, Oregon Fish and Wildlife 
Office, U.S. Fish and Wildlife Service. 


Authority 


The authority for this action is the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.). 

Dated: April 14, 2006. 

Matt Hogan, 


Acting Assistant Secretary for Fish and 
Wildlife and Parks. 


[FR Doc. E6-5975 Filed 4-20-06; 8:45 am] ~ 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 17 
RIN 1018-AU58 


Endangered and Threatened Wildlife 
and Plants; Reinstated Proposed Rule - 
to List the Flat-Tailed Horned Lizard as 
Threatened 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; reopening of 
comment period. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce the 
reopening of the public comment period 
for the reinstated proposed rule to list 
the flat-tailed horned lizard 
(Phrynosoma mcallii) as a threatened 
species pursuant to the Endangered 
Species Act of 1973, as amended (Act). 


- On November 17, 2005, the U.S. District 


Court for the District of Arizona vacated 
the January 3, 2003, withdrawal of the 
proposed rule to list the flat-tailed 
horned lizard, remanded the matter to 
us for further consideration in 
accordance with its August 30, 2005, 
and November 17, 2005, orders, and 
ordered us to make a new listing 
decision. 

Pursuant to the Court’s November 17, 
2005, order, on remand we “need only 
address the matters on which the court’s 
August 30, 2005, Order * * * found the 
January 3, 2003, Withdrawal unlawful, 
which may summarily be identified as 
whether the lizard’s lost historical 
habitat renders the species in danger of 
extinction in a significant portion of its 
range.” To ensure our new final listing 
decision is based on the best scientific 
and commercial data currently 
available, we are reopening the public 
comment period on the 1993 proposed 
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listing rule to solicit information and 
comment regarding the flat-tailed 
horned lizard’s lost historical habitat. 
DATES: We will accept comments from 
all interested parties until May 8, 2006. 
Comments received after the closing 
date may not be considered in the final 
decision on this action. 
ADDRESSES: If you wish to comment on 
the specific issue identified by the 
District Court in its November 17, 2005, 
order for remand of the January 3, 2003, 
withdrawal of the proposed rule to list 

- the flat-tailed horned lizard, you may 
submit your comments and materials by 
any one of several methods: 

1. You may submit written comments 
and information to Jim Bartel, Field 
Supervisor, U.S. Fish and Wildlife 
Service, Carlsbad Fish and Wildlife 
Office (CFWO), 6010 Hidden Valley 
Road, Carlsbad, CA 92011. 

2. You may hand-deliver written 
comments to the CFWO, at the address 
given above. 

3. You may send comments by 
electronic mail (e-mail) to 
fw8CFWOcomments@fws.gov. Please see 
‘Public Comments Solicited section 
below for more information on 
submitting a comment by e-mail. 

4. You may fax your comments to 
760/431-9624. 

Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours at the CFWO at the above address. 
FOR FURTHER INFORMATION CONTACT: Jim 
Bartel, Field Supervisor, at the CFWO 
(see ADDRESSES section), by telephone at 
760/431-9440, or by facsimile at 760/ 
431-9624. 


SUPPLEMENTARY INFORMATION: 
Public Comments Solicited 


To assist us in making a final listing 
determination based on the best 
scientific and commercial data 
available, we are reopening the public 
comment period on the proposed rule 
(58 FR 62624; November 29, 1993) to 
list the flat-tailed horned lizard to 
accept public comment on the specific 
issue identified in the District Court’s - 
November 17, 2005, order, namely 
whether the flat-tailed horned lizard’s 
lost historical habitat renders the 
species likely to become in danger of 
extinction within the foreseeable future 
throughout all or a significant portion of 
its range. 

Comments relevant to the identified 
issue for consideration during the 
remand of the January 3, 2003, 
withdrawal of the proposed rule to list 
the flat-tailed horned lizard that were 
previously submitted during prior 
comment periods on the proposed rule 


need not be resubmitted as they have 
been incorporated into the public record 
and will be filly considered in 
preparation of the final determination. | 

Please submit Internet comments in 
ASCII format and avoid the use of 
special characters or any form of 
encryption. Please also include “ATTN: 
Flat-Tailed Horned Lizard”’ in your e- 
mail subject header and your name and. 
return address in the body of your 
message. If you do not receive a 
confirmation from the system that we 
have received your Internet message, 
contact us directly by calling our CFWO 
at phone number 760/431-9440. Please 
note that this Internet address will be 
closed at the termination of the public 
comment period. 

Our practice is to make comments, 


including names and home addresses of - 


respondents, évailable for public review 
during regula: business hours. 
Individual respondents. may request that 
we withhold their home addresses from 
the rulemaking record, which we will 
honor to the extent allowable by law. 
There also may be circumstances in 
which we would withhold from the 
rulemaking record arespondent’s _ 
identity, as allowable by law. If you 
wish us to withhold your name and/or 
address, you must state this 
prominently at the beginning of your 
comment, but you should be aware that 
the Service may be required to disclose 
your name and address pursuant to the 
Freedom of Information Act. However, 
we will not consider anonymous . 
comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, available - 
for public inspection in their entirety. 


Previous Federal Actions 


On November 29, 1993, we published 
a proposed rule to list the flat-tailed 
horned lizard as a threatened species 
pursuant to the Act (58 FR 62624). On 
July 15, 1997, we withdrew the 1993 
proposed rule (62 FR 37852). Defenders 


_of Wildlife and other groups challenged 


the 1997 withdrawal decision. On June 
16, 1999, the District Court for the 
Southern District of California granted 
summary judgment in our favor 
upholding our decision not to list the 
flat-tailed horned lizard. However, on 
July 31, 2001, the Ninth Circuit Court of 
Appeals reversed the lower court’s 
ruling and directed the District Court to 
remand the matter back to us for further 
consideration in accordance with the 
legal standards outlined in its opinion 
(Defenders of Wildlife v. Norton, 258 
F.3d 1136). On October 24, 2001, the 


District Court for the Southern District 
of California remanded the 1997 
withdrawal. Consistent with the District 
Court’s remand order, we published a 
reinstatement of the 1993 proposed 
listing of the flat-tailed horned lizard as 
threatened and opened a 120-day 
comment period (66 FR 66384; 
December 26, 2001). The District Court 
further ordered us to commence a 12- 
month schedule for a final listing 
decision in compliance with the Ninth 
Circuit Court’s order. As a result, we 
published a withdrawal of the proposed 
rule to list the flat-tailed horned lizard 
on January 3, 2003 (68 FR 331). The 
Tucson Herpetological Society, and 
other environmental organizations and 
individuals, challenged this withdrawal 
decision in the United States District 
Court for the District of Arizona. 

On August 30, 2005, the District Court 
for the District of Arizona issued an 
order granting plaintiffs’ motion for 
summary judgment ‘‘on the ground that - 
the Secretary’s withdrawal of the 
proposed rule violated the Endangered 
Species Act and the Ninth Circuit’s 
remand order by failing to evaluate the 
lizard’s lost habitat and whether that 
habitat was a significant portion of the 
range.”’ The Service’s failure to make 
this specific determination was the only 
violation cited by the District Court. The 
court upheld all other aspects of the 
January 3, 2003, withdrawal decision. 
On November 17, 2005, the District 
Court issued a subsequent order, 
consistent with its August 30, 2005, 
order, vacating the 2003 withdrawal and 
remanding the matter to us for further 
consideration. The District Court 
reinstated the 1993 proposed rule to list 
the flat-tailed horned lizard as a 
threatened species for the duration of 
the remand, and ordered us to make a 
new listing decision by April 30, 2006, 
stating that, ‘‘on remand the agency 
need only address the matters on which 
the court’s August 30, 2005, Order 
* * * found the January 3, 2003, 
Withdrawal unlawful, which may 
summarily be identified as whether the 
lizard’s lost historical habitat renders 
the species in danger of extinction in a 
significant portion of its range.”” The 
order indicates that, while the Court 
believes this determination is required 
by the Ninth Circuit’s opinion, “the 
Secretary has wide discretion in 
delineating a significant portion of the 
lizard’s range,” including in defining 
the “‘range”’ of the species (which the 
Court states must include some lost 
habitat) and in choosing the point in 
time at which to examine the range. On 
December 7, 2005, we published a 
document (70 FR 72776) reinstating the 
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November 29, 1993, proposed rule to 
list the flat-tailed horned lizard as a 
threatened species. On March 2, 2006, 
we published a document announcing 
the reopening of a 14-day public cs 
comment period on the proposed rule to 
list the flat-tailed horned lizard under 

* the Act (71 FR 10631). To ensure the 
public is provided with an adequate 
opportunity to comment on the matters 


identified by the Court, the parties filed 
a Joint Stipulation with the Court on 
March 28, 2006, to allow for an’ 
additional public comment period. On 
March 29, 2006, the Court granted our 
request for an extension of the April 30, 
2006, deadline, and ordered us to 
submit the new final listing 
determination for the flat-tailed horned 
lizard to the Federal Register on or 


before the date six weeks after the close 
of this additional public comment 
period. For the reasons outlined in this 
document, we are now reopening the 
comment period on the proposed rule 
for an additional 16 days. 

For your convenience, here is a list of 
the primary Federal Register documents 
pertaining to the proposed listing of the 
flat-tailed horned lizard as threatened: 


Action 


Date FR citation 


Proposed rule to list the flat-tailed horned lizard as threatened 


Withdrawal of proposed rule 


Reinstatement of proposed rule; reopening of comment period 


Withdrawal of proposed rule 


Reinstatement of proposed rule 
Reopening of comment period 


November 29, 1993 .... 
July 15, 1997 
December 26, 2001 .... 
January 3, 2003 
December 7, 2005 


58 FR 62624. 
62 FR 37852. 
66 FR 66384. 
68 FR 331. 

70 FR 72776. 


March 2, 2006 71 FR 10631. 


Background 


The flat-tailed horned lizard 
(Phrynosoma mcalilii) is a small, 
cryptically colored, phrynosomatid 
lizard that reaches a maximum adult 
body length (excluding the tail) of 
approximately 87 millimeters (3.4 
inches). The lizard has a flattened body, 
short tail, and dagger-like head spines 
like other horned lizards. It is 
distinguished from other horned lizards 
in its range by a dark vertebral stripe, 
two slender elongated occipital spines, 
and the absence of external ear 
openings. The dorsal surface of the flat- 
tailed horned lizard is pale gray to light 
_ rusty brown. The ventral side is white 
and unmarked, with the exception of a 
prominent umbilical scar. 

The flat-tailed horned lizard is 
endemic (restricted) to the Sonoran 
Desert in southern California, Arizona, 
and northwestern Mexico. The species 
is documented in the Coachella Valley 
in Riverside County, California; the 
Imperial and Borrego Valleys in 
Imperial and eastern San Diego 
Counties, California; south of the Gila 
River and west of the Gila and Butler 
Mountains in Yuma County, Arizona; 
east of the Sierra de Juarez in the 
Laguna Salada and Yuha Basins in 
northeastern Baja California Norte, 
Mexico; and north and west of Bahia de 


San Jorge to the delta of the Colorado 
River in northwestern Sonora, Mexico 
(Grismer 2002; Rodriguez 2002). The 
flat-tailed horned lizard occurs at 
elevations up to 800 meters (2,600 feet) 
above sea level, but most populations 
are below 300 meters (980 feet) 
elevation. Various descriptions and 
estimates of the historical and current 
ranges of the flat-tailed horned lizard 
are described in the November 29, 2003, 
proposed rule (58 FR 62624); July 15, 
1997, withdrawal of the 1993 proposed 
rule (62 FR 37822); and January 3, 2003, 
withdrawal of the 1993 proposed rule 
(68 FR 331). 

In 2003, the Flat-tailed Horned Lizard 
Interagéncy Coordinating Committee 
released a revised version of the 1997 
Flat-tailed Horned Lizard Rangewide 
Management Strategy (Flat-tailed 
Horned Lizard Interagency Coordinating 
Committee 2003). The 2003 Rangewide 
Management Strategy includes a map of 
the approximate historical and current 
range boundaries of the flat-tailed 
horned lizard. Using the geographic 
information system shape files used to 
develop the range map, we calculated 
the area of the historical and current 
ranges of the flat-tailed horned lizard in 
the United States and Mexico. Based'on 
this information, we estimated the 
historical range (United States and 


Mexico) to be approximately 6,183,647 
acres (2,502,433 hectares), which with 
the exclusion of the historic Lake 
Cahuilla would be reduced to 
approximately 4,874,238 ac (1,972,534 


-ha), and the current range (United States 


and Mexico) to be approximately 
3,962,543 acres (1,603,884 hectares). A 
copy of this report can be viewed on the 
Carlsbad Fish and Wildlife Office’s Web 
site at http://www.fws.gov/carlsbad/. 


For additional background 
information and previous Federal- 
actions related to the listing 
determinations for the flat-tailed horned 
lizard, please refer to the January 3, 
2003, Federal Register notice (68 FR 
331). 


Author 


_ The primary author of this notice is 
the Carlsbad Fish and Wildlife Office 
(see ADDRESSES section). 

Authority: The authority for this action is 
the Endangered Species Act of 1973 (16 
U.S.€. 1531 et seq.). 

Dated: April 7, 2006. 

Marshall Jones, Jr., 


Deputy Director, U.S. Fish and Wildlife 
Service. 


[FR Doc. E6—5895 Filed 4-20-06; 8:45 am] 
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Federal Register 
Vol. 71, No. 77 


Friday, April 21, 2006 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 


Board for International Food and 
Agricultural Development; One 
Hundred and Forty-Seventh 
Notice of Meeting 


Pursuant to the Federal Advisory 
Committee Act, notice is hereby given of 
the one hundred and forty-seventh 
meeting of the Board for International 
Food and Agricultural Development 
(BIFAD). The meeting will be held from 
8:30 a.m. to 4 p.m. on May 11, 2006 in 
the ground floor meeting room of the 
National Association of State 
Universities & Land Grant Colleges 
(NASULGC), at 1307 New York Avenue, 
NW., Washington, DC 


The BIFAD will hear briefings on the 
Title XII legislation, U.S. Government 
and U.S. university support for 
agriculture development in Africa; 
USAID and university partnerships; the 
status of portfolio of the Collaborative 
Research Support Programs (CRSPs), 
and other items of current interest. 


The meeting is free and open to the 
public. Those wishing to attend the 
meeting or obtain additional 
information about BIFAD should 
contact John Rifenbark, the Designated 
Federal Officer for BIFAD. Write him in 
care of the U.S. Agency for International 
Development, Ronald Reagan Building, 
Office of Agriculture, Bureau for 
Economic Growth, Agriculture and 
Trade, 1300 Pennsylvania Avenue, NW., 
Room 2.11—004, Washington DC, 
20523-2110 or telephone him at (202) 
712-0163 or fax (202) 216-3010. 


John T. Rifenbark, 

USAID Designated Federal Officer for BIFAD, 
Office of Agriculture, Bureau for Economic 
Growth, Agriculture & Trade, U.S. Agency 
for International Development. 

{FR Doc. E6-5976 Filed 4-20-06; 8:45 am] 


BILLING CODE 6116-01-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Tracy Placer Mine, Rogue River— 
Siskiyou National Forest, Josephine 
County, OR 


_ AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service will 
prepare an environmental impact 
statement (EIS), to examine surface 
resource impacts connected with 
extracting gold from placer deposits 
within a 4.25-acre (approx.) area, in 
response to a mining claimant’s 
proposed plan of operations. Proposed 
mining would occur along the south 
bank of Sucker Creek, about 11 miles 
southeast of Cave Junction, Oregon. 
During previous placer operations in the 
area, an existing but steeply inclined — 
road provided vehicle access to several 
nearby sites. Because the placer deposit 
the claimant proposes to mine is located 
on the stream bank opposite from the 
road, the proponent proposes to use the 
existing road but would traverse Sucker 
Creek to reach the mine site by. means 
of a low water crossing (ford). . 

The purposé for preparing this EIS is 
to forecast and disclose environmental 
consequences to surface resources, 
resulting from road use and mine .” 
operations, as well as to ascertain 
reasonable operational terms and 


conditions needed during development - 


of locatable mineral resources of the 
United States (as authorized by the 
Mining Law of 1872, as amended). 
Although this is an action having 
“effects primarily of local concern (40 
CFR 1506.6(3)),” the Forest Service is 
nonetheless publishing this notice in 
the Federal Register to make diligent 
effort at involving the public, agencies, 
organizations, Indian tribes and other 
interested parties in preparation of this 
EIS. 

DATES: The EIS Team Leader (at the 
address below) should receive written 
comments concerning the scope of this 
analysis, identification of significant 
issues or both within 30 days following 
publication of this notice in the Federal 
Register. Once the scope of analysis is 
established, and significant issues 
identified, the Forest Service will 
prepare a draft EIS to document 
alternatives considered and to disclose 


anticipated environmental 
consequences. The draft EIS is expected 
to be filed with the Environmental 
Protection Agency (EPA) and to be - 
available for public comment during 
July 2006. Following issuance of the 
draft EIS, and receipt of public 
comments related to the draft, 
completion of a final EIS is scheduled 
for November 2006. 

ADDRESSES: Send written comments or 


-inquiries regarding this proposal to 


Howard Jubas, EIS Team Leader, care of 
USDA Forest Service, Grants Pass 
Interagency Office, 2164 NE Spalding 
Ave., Grants Pass, Oregon 97526. If 
electronic submission of written 
correspondence is preferred, send 
electronic documents to the following e- 
mail address: comments- 
pacificnorthwest-siskiyou-galice- 
illinoisvalley@fs.fed.us. The subject line 
must contain the name of the project for 
which you are submitting comments. - 
The responsible official, Pamela Bode, 
District Ranger, may be contacted at the 
following mailing address: Illinois 


Valley Ranger District, Rogue River—. 


Siskiyou National Forest, 26568 
Redwood Highway, Cave Junction, 
Oregon 97523. 

FOR FURTHER INFORMATION CONTACT: For 
technical information or questions, 
contact Howard Jubas, EIS Team Leader, 
at (541) 471-6760. 

SUPPLEMENTARY INFORMATION: As set 
forth in the provisions of the 1872 
Mining Law (as amended), a mining 
claimant (proponent) proposes to 
exercise his exclusive right to mine for 
gold within his placer mining claim 
(ORMC 159735). The location of the 
proposed placer mining operation is in 
the NW 1/4 of Section 19, Township 40: 
South, Range 6 West, Willamette 
Meridian, Josephine County, Oregon. 
The proposed mine site is located 
approximately 11 air miles southeast of 


-Cave Junction, Oregon, at an elevation 


approximately 2400 feet above sea level. 
The proclaimed boundary of the 
Siskiyou National Forest encompasses 
all proposed mining excavations within 
the claim, as well as the access road to 
the mine site, and all operations would 
be conducted on National Forest System 
lands. 

Proposed Action: The claimant 


_ proposes to mine gold from a 4.25-acre 


(approx.) placer deposit during a five- 
year period, beginning in 2007. Mine 
work would be suspended during 
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winter when snow precludes access to 
the area. However, the miner proposes 
to access the mine and complete some 
work during the other three seasons, as 
is practical, although excavation and 
placer mining operations would be a 
predominantly summer activity. 

The placer deposit borders the south 
bank of Sucker Creek, a tributary to the 
East Fork Illinois River, for 
approximately 1000 feet. The entire area 
where mining activity would occur 
consists mostly of gravel- to cobble- 
sized rocks, sands and subsoil materials. 
The entire deposit was turned over and 
worked extensively during hydraulic 
mining operations conducted in the 
later 1800s. 

To provide access to the mine site for 
trucks and earth moving machinery, the 
miner proposes to repair and partially 
re-construct an existing road. Presently, 
a gate blocks this road and the spur is 
now impassable to large vehicles. The 
existing road is steeply inclined, narrow 
and native surface. Originally 
constructed decades ago, the road is 
used periodically to transport mining 
equipment, tools and supplies to several 
placer claims adjoining Sucker Creek. 
While the existing road template was 
certainly constructed with most 
attention given to short length and low 
cost, and it is ill-suited to anything 
except high-clearance trucks and 
excavation equipment, the road is well 
integrated into the landscape and stable 
in its existing location. 

In his plan of operations, the claimant 
proposes to begin operations by clearing 
second-growth Douglas-firs, several 
Port-Orford-cedars and understory 
vegetation from a portion of the mine 
site using a tracked excavator and 
crawler tractor. At the same time that - 
land clearing occurs, the site would be 
leveled. No less than two acres would 
be cleared initially.but about two acres 
also would be left intact until after 
mining is complete in the original entry 
area. This initial clearing and leveling 
would result in felling of approximately 
50 to 100 trees having breast height 
diameters ranging from 15 to nearly 45 
inches. Cleared trees and other 
vegetation would be piled on the 
periphery of the placer deposit and out 
of the path of mining excavations, to the 
extent practicable. 

Following site preparation, the 
excavator, crawler tractor and a dump 
truck would be used to dig, move or pile 
loose rocks and sand that form the 
placer deposit. To begin mining, the 
claimant proposes to excavate a four-to 
eight-foot deep depression and 
afterward fill it with water to create a 
temporary pond. The pond would be 
sufficiently sized to contain a (6-inch or 


8-inch) suction dredge, plus a materials 
collection hopper, while also 
impounding enough water for the 
dredge to wash (sluice) excavated 
materials. Nearly all placer cobbles (less 
than 6 inches in diameter), gravels and 
sands would be “‘wet processed”’ on site 
by using the dredge to separate 
embedded gold from its substrate. 

Pond water would continuously re- 
circulate through the operating suction 
dredge during the gold separation 
process. Stones, sands and muddy water 
discharged from the apparatus would 
drop directly into the pond. No 
processed waste rocks, sands or muddy 
water discharged from the dredge would 
be deposited onto ground surface 
surrounding the pond or into Sucker 
Creek. As processing of placer substrate 
materials proceeds, the location of the 
water-storage pond would be 


progressively shifted across the site. The 


trailing end of the pond would be filled 
with processed rocks and sands as the 
leading perimeter of the pond is - 
excavated. 

Water to fill the pond would be 
diverted from a nearby small perennial 
creek named Cedar Gulch; however, the 
pond would be only filled to its 
operating levels and then the water 
intake would be closed. There would be 
no outlet from the impoundment, 
leading toward Sucker Creek, so there 
would be no water flowing out of the 
pond on the ground surface and directly 
into Sucker Creek. Water would be 
depleted from the pond only by 
infiltration through substrate materials 
or by evaporation. 

Once mining of the placer deposit is 
completed, the area would be re- 
contoured using the waste rock 
excavated on site. Loose cobbles, gravels 
and fine-grained earthen materials 
would be shaped to leave gentle relief 
and a smoothed profile. Some (or 
perhaps all) of the previsouly felled 
trees and other vegetative debris would 
be placed over the distributed area. - 
Since no toxic compounds (such as 
mercury or cyanide) would be used to 
separate gold from parent materials, and 
no hardwork load mining would occur, 
there would be no hazardous waste, 
leachates, mill tailings or refuse ores to 
contend with on the site. 

Scope of Environmental Analysis: The 
scope of this environmental analysis is 
limited to a review of proposed placer 
mine operations, including road access 
to the mine, with regard to potential 
environmental impacts to affected 
surface resources. The Forest Service, in 
implementing the Mining Law of 1872, 
does not have discretion to deny 
otherwise lawful locatable minerals 
mining (entry) where a reasonable plan 


of operations is proposed. However, 
Forest Service resource specialists 
working on this project do aim to fulfill 
all legally mandated environmental 
analysis and statement requirements, 
including thorough consideration of 
operating terms and conditions that 
decrease environmental effects. The 
application of operational terms and 
conditions are intended to direct mining 
operations and reclamation activities 
that minimize adverse effects on 
National Forest System surface 
resources (36 CFR 228.1). 

Preliminary Issues: The 
interdisciplinary team assigned to this 
project has completed an initial review 
of the claimant’s plan of operations and 
did identify two prospective significant 
issues. One of these issues, regarding 
potential for degradation of Sucker 
Creek water quality, validated the merit 
of preparing an EIS. The two significant 
issues heretofore identified are: 

(1) The degree of impact from 
proposed mine operations related to 
species listed as threatened under the 
Endangered Special Act, as amended 
(specifically coho salmon and the 
northern spotted owl) and 

(2) The degree to which proposed 
mine operations might increase water 
temperature, turbidity or both in Sucker 
Creek (especially with regard to the 
potential for a threatened violation of 
Clean Water Act requirements). 

Preliminary Alternatives: Three 
alternatives are readily evident for 
consideration in the forthcoming draft 
EIS: 1), the no action alternative (as 
required by the National Environmental 
Policy Act, NEPA), 2), the miner’s 
(claimant’s) proposed action (plan of 
operations), and 3), an alternative 
mining plan incorporating reasonable 
terms and conditions that would 
minimize adverse environmental 
impacts on National Forest System 
surface resources. 

Responsible Official: Pamela Bode, 
District Ranger, Illinois Valley Ranger 
District, is the Forest Service official 
responsible for decision-making. 

Nature of Decision to Be Made: The 
responsible official will be accountable 
for disclosing important environmental 
consequences, identifying the 
environmentally preferable alternative, 
and selecting an alternative to 
implement. She will review the analysis 
contained in the Tracy Placer Mine EIS 
and make a decision regarding the terms 
and conditions that shall be required to 
operate, identifying especially where, 
when and to what extent such terms and 
conditions are essential to protect 
surface resources. 

The responsible official will consider 
public comments/reactions to the 
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proposal, opinions from advisory/ 
regulatory government agencies having 
a role in this action, environmental 
consequences disclosed in the final EIS 
and applicable laws, regulations or 
policies in making this decision. The 
responsible official will document the 
decision and rationale for the decision 
in the Record of Decision (ROD). 
However, the ROD, which is tied to the 
final EIS, would not directly result in 
approval of the claimants’ plan of 
operations. Rather, the ROD would 
fulfill statutory requirements for 
environmental review while also 
providing-rationale for establishing 
reasonable terms and conditions. Once 
issued, the Record of Decision will be 
subject to Forest Service Appeal 
Regulations as promulgated at 36 CFR 
part 215. 

Comment Requested: This notice of 
intent commences the Forest Service’s 
obligation to determine the ‘“‘scope of 
issues to be addressed and for 
identifying the significant issues related 
to the proposed action [40 CFR 
1501.7).” Written comment suggesting 
the scope (span) of the analysis to be 
undertaken, as well as significant issues 
related to proposed placer mining along 
Sucker Creek, should be mailed to the 
EIS Team Leader within 30 days 
following publication of this notice. 
Comments submitted to the Forest 
Service that are associated with this 
Federal Register notice will be used to 
guide preparation of the draft EIS..: 

Following completion of the draft EIS, 
a comment period of no less than 45 
calendar days will be allotted beginning 
on the day after the date EPA publishes 
the Notice of Availability in the Federal 
Register. At the end of this period, 
comments submitted to the Forest 
Service, together with names and 
addresses of those who responded, will 
be included in the public record for this 
proposal and as such will be available 
for public review. Forest Service 
officials will analyze, consider and 
respond to substantive comments 
submitted for the draft EIS and will then 
‘publish substantive comments and 
accompanying responses in the final 
EIS. 

To assist the Forest Service in 
identifying and considering substantive 
critique of the environmental analysis 
documented in the draft EIS, comments 
should be as specific as possible. In 
particular, Forest Service officials 
welcome comments that address the 
adequacy of the draft EIS in disclosing 
environmental consequences or defining 
the alternatives formulated and 
discussed in the statement. Wherever 
possible, respondents should reference a 
specific page or chapter in the draft EIS 


to identify where a fault, omission or 
question arises. Reviewers may wish to 
refer to the Council on Environmental 
Quality Regulations (at 40 CFR 1503.3) 
implementing the procedural provisions 
of NEPA in addressing these points. 
Comments submitted anonymously 
will be accepted and considered; 
however, those who submit anonymous 
comments will not have standing to 
appeal the subsequent decision (as 
authorized by 36 CFR part 215). 
However, pursuant to 7 CFR 1.27(d), 
any person may request the agency to 
withhold a submission from the public 
record by showing how the Freedom of 
Information Act (FOIA) permits such 
confidentiality. Persons requesting such 
confidentiality should be aware that, 
under the FOIA, confidentiality may be 
granted in only very limited 
circumstances (for example, to protect 
trade secrets). The Forest Service will 
inform the requester of the agency’s 
decision regarding the request for 
confidentiality and, in situations where 
the request is denied, the agency will 
return the submission and notify the 
requester the comments may be 
resubmitted with or without name and 
address within a specified number of 


days. 


The Forest Service wishes to give 


reviewers notice, at this first stage of EIS 


preparation, of several key court rulings 
that relate to standards for public 
participation in the entire 
environmental review process. First, — 
reviewers of a draft EIS must structure 
their participation in the environmental 
review so that it is meaningful and 
alerts the Forest Service to the ; 
reviewer's position and contentions. 


Vermont Yankee Nuclear Power Corp. v. 


NRDC, 435 U.S. 519, 553 (1978). 
Additionally, environmental objections 
that could have been raised at the draft 
EIS, but that were not raised until 
completion of the final EIS, may be 
waived or dismissed by the court. City 
of Angoon v. Hodel, 803 F.2d 1016, 
1022 (9th Cir. 1986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F.Supp. 
1334, 1338 (E.D. Wis: 1980). therefore, 
it is important for persons interested in 
this proposed action to make available 
to the Forest Service their comments at 
a time when those responses can be 
meaningfully considered (that is, in 
response to this notice and subsequent 
to release of the draft EIS). Such timely 
submissions of information permits 
Forest Service analysts to correct, revise 
or supplement disclosures made in the 
draft environmental analysis and thus 
improve overall decision-making. 


Dated: April 6, 2006. 


Pamela W. Bode, 


District Ranger. 
[FR Doc. 06-3782 Filed 4-20-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Glenn/Colusa County Resource 
Advisory Committee 


AGENCY: Forest Service, USDA. © 
ACTION: Notice of meeting. 


SUMMARY: The Glenn/Colusa County 
Resource Advisory Committee (RAC) 
will meet in Willows, California. ~ 
Agenda items to be covered include: (1) 
Introductions, (2) Approval of Minutes, 
(3) Public Comment, (4) Website 
Update, (5) Project Proposals/Possible 
Action, (6) General Discussion, (7) Next 
Agenda. 


DATES: The meeting will be held on 
April 24, 2006, from 1:30 p.m. and end 
at approximately 4:30 p.m. 


ADDRESSES: The meeting will be held at 
the Mendocino National Forest 
Supervisor’s Office, 825 N. Humboldt 
Ave., Willows, CA 95988. Individuals 
wishing to speak or propose agenda 
items must send their names and 
proposals to Janet Flanagan, Acting 
DFO, 825 N. Humboldt Ave., Willows, 
CA 95988. 


FOR FURTHER INFORMATION CONTACT: 
Bobbin Gaddini, Committee 
Coordinator, USDA, Mendocino 
National Forest, Grindstone Ranger 
District, 825 N. Humboldt Ave., 
Willows, CA 959339. (503) 934-1268; e- 
mail ggaddini@fs.fed.us. 
SUPPLEMENTARY INFORMATION: The 
meeting is open to the public. 
Committee discussion is limited to 
Forest Service staff and Committee 
members. However, persons who wish 
to bring matters to the attention of the 
committee may file written statements 
with the Committee staff before or after 
the meeting. Public input sessions will 
be provided and individuals who made 
written requests by April 20, 2006 will 
have the opportunity to address the 
committee at those sessions. 


Dated: April 17, 2006. 
Paul Montgomery, 
Acting Designated Federal Official. 
[FR Doc. 06-3798 Filed 4-20-06; 8:45 am] 
BILLING CODE 3410-11-M 
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ANTITRUST MODERNIZATION 
COMMISSION 


Public Meeting 


AGENCY: Antitrust Modernization 
Commission. 


ACTION: Notice of public meeting. 


SUMMARY: The Antitrust Modernization 
Commission will hold a public meeting 
on May 8, 2006. The purpose ofthe _ 
meeting is for the Antitrust 
Modernization Commission to 
deliberate on possible recommendations 
regarding the antitrust laws to Congress 
and the President. 


DATES: May 8, 2006, 9:30 a.m. to 
approximately 5:30 p.m. Interested 
members of the public may attend. 
Registration is not required. 


ADDRESSES: Federal Trade Commission, 
Conference Center, 601 New Jersey 
Avenue, NW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Andrew J. Heimert, Executive Director & 
General Counsel, Antitrust 
Modernization Commission: telephone: 
(202) 233-0701; e-mail: info@amc.gov. 
Mr. Heimert is also the Designated 
Federal Officer (DFO) for the Antitrust 
Modernization Commission. 


SUPPLEMENTARY INFORMATION: The 

' purpose of this meeting is for the 
Antitrust Modernization Commission to 
deliberate on possible recommendations 
to Congress and the President regarding 

_the antitrust laws. The Commission will 
deliberate on recommendations 
regarding criminal remedies and civil 
remedies. The Commission will conduct 
other additional business as necessary. 
Materials relating to the meeting will be 
made available on the Commission’s 
Web site (http://www.amc.gov) in 
advance of the meeting. 

The AMC has called this meeting 
pursuant to its authorizing statute and 
the Federal Advisory Committee Act. 
Antitrust Modernization Commission 
Act of 2002, Pub. L. No. 107-273, 

§ 11054(f), 116 Stat. 1758, 1857; Federal 
Advisory Committee Act, 5 U.S.C. App., 
§ 10(a)(2); 41 CFR 102-3.150 (2004). 

Dated: April 18, 2006. 

By direction of Deborah A. Garza, Chair of 
the Antitrust Modernization Commission. 
Approved by Designated Federal Officer: 
Andrew J. Heimert, 


Executive Director & General Counsel, 
Antitrust Modernization Commission. 


[FR Doc. E6-5979 Filed 4-20-06; 8:45 am] 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 


AGENCY: Committee for Purchase From 
People Who are Blind or Severely 
Disabled. 


. ACTION: Proposed additions to 


Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurement List products 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 

Comments Must be Received on or 
Before: May 21, 2006. 

ADDRESSES: Committee for Purchase 
From People Who are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 

For Further Information or to Submit 
Comments Contact: Mary-Carolyn Bell, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail mbell@jwod.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a) (2) and 41 CFR 51-2.3. Its purpose 
is to provide interested persons an 
ae to submit comments on the 

actions. 

the Committee approves the 
proposed additions, the entities of the 
Federal government identified in the 
notice for each product will be required 
to procure the products listed below 
from nonprofit agencies employing 


_persons who are blind or have other 


severe disabilities. 
Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a- 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action will not 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the products to the government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the products to the government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products proposed 
for addition to the Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following products are proposed 
for addition to Procurement List for 
production by the nonprofit agencies 
listed: 


Products 


Products/NSNs: Load Lifter Attachment 
Strap. 
Camouflage. 
8465—01-519-6132—Desert Camouflage. 
8465—01-524—7241—Universal 
Camouflage. 

NPA: The Arkansas Lighthouse for the Blind, 
Little Rock, Arkansas. 

Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania. 

Products/NSNs: Straps, Lashing. 
8465—01-524-7689—F oliage Green. 
8465—-01-491—2095—Desert Camouflage. 

Camouflage. 

NPA: Travis Association for the Blind, 
Austin, Texas. 

Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania. 

Products/NSNs: System Repair Kit. 
Pattern. 
8465—01—465—2080—Woodland & Desert 

Pattern. 

NPA: Winston Salem Industries for the Blind, 
Winston Salem, North Carolina. 

Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania. 


G. John Heyer, 
General Counsel. 


[FR Doc. E6—6014 Filed 4—20—06; 8:45 am] 
BILLING CODE 6353-01-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Additions and 
Deletions 


AGENCY: Committee for Purchase From 
People Who are Blind or Severely 
Disabled. 

ACTION: Additions to and deletions from 
Procurement List. 


SUMMARY: This action adds to the 
Procurement List products and services 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and 
deletes from the Procurement List 
products and a service previously 
furnished by such agencies. 

DATES: Effective Date: May 21, 2006. 
ADDRESSES: Committee for Purchase 
From People Who are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 
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FOR FURTHER INFORMATION CONTACT: 
Mary-Carolyn Bell, Telephone: (703) 
603-7740, Fax: (703) 603-0655, or e- 
mail mbell@jwod.gov. 
SUPPLEMENTARY INFORMATION: 
Additions 

On February 17, and February 24, 
2006, the Committee for Purchase From 
People Who are Blind or Severely 
Disabled published notice (71 FR 8565, 
and 9517) of proposed additions to the 
Procurement List. 

The following comments pertain to 

V-Belt. 

' Comments were received from the 
current contractor for the V-belts, in 
response to a request for sales data. The 
contractor claimed that losing the 
contract for these belts would have a 
significant impact on the corporation’s 
revenue and on the government supply 
chain for the belts. The contractor also 
stated that losing these belts would 
affect its pricing for other belts. Finally, 
the contractor stated that it is working 
with a local blind organization in the 
Committee’s program for packaging, 
warehousing and shipping services. 

The amount of revenue the contractor 
may lose as a result of this addition to 
the Procurement List is well below the 
level which the Committee normally 
considers to constitute severe adverse 
impact on a contractor. The nonprofit 
organization which will supply the belts 
has been found capable of meeting 
government requirements, including 
delivery times. The government 
contracting activity considers the price 
it will pay for these belts to be 
reasonable. The contractor’s price for 
other belts is outside the Committee’s 
control. The blind organization is not 
working with the contractor on these 
belts, so their addition to the 
Procurement List should not affect the 
relationship between these two entities. 
Accordingly, the Committee believes 
that it is appropriate to add these belts 
to the Procurement List. 

The following material pertains to all 
of the items being added to the 
Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the products and services and impact of 
the additions on the current or most 
recent contractors, the Committee has 
determined that the products and 
services listed below are suitable for 
procurement by the Federal government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.4. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 


substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
products and services to the 
government. 

2. The action will result in 
authorizing small entities to furnish the 
products and services to the 
government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
services proposed for addition to the 
Procurement List. 


End of Certification 


Accordingly, the following products 
and services are added to the 
Procurement List: 


Products 


Product/NSN: Remanufactured Ink Cartridges 
(USDA, Farm Service Agency, Kansas 
City, Missouri Only). 

7510-00-NSH-0114—Black. 

NPA: Thresholds Rehabilitation Inc., 
Chicago, Illinois. 

Contracting Activity: USDA, Farm Service 
Agency, Kansas City, Missouri. 

Product/NSNs: V Belt. 

.3030-01-017—-4340—0.50 x 37 inches. 
3030-01-387-5679—0.38 x 30.0 inches. 
x 43.125 
inches. 
3030-01-—271-3754—1.125 x 68.0 inches. 
3030-01-293-8544—1.125 x 60.5 inches. 
3030-01-146-7057—47.75 x 0.785 inches. 
3030-01-—387-5760—0.38 x 43.0 inches. 
mm. 
3030-00-844-4456—.050 x 58.0 inches. 

NPA: East Texas Lighthouse for the Blind, 
Tyler, Texas. 

Contracting Activity: Defense Supply Center 
Philadelphia, 
Pennsylvania. 


Services 


Service Type/Location: Custodial Services, 
Bureau of Reclamation, 6150 West 
Thunderbird Road, Glendale, Arizona. 


NPA: Goodwill Community Services, Inc., 
Phoenix, Arizona. 

Contracting Activity: Bureau of Reclamation, 
Phoenix, Arizona. 

Service Type/Location: Grounds 
Maintenance, Gerald R. Ford Federal 
Building & U.S. Courthouse, 110 
Michigan Street, Grand Rapids, 
Michigan. 

NPA: Hope Network Services Corporation, 
Grand Rapids, Michigan. 

Contracting Activity: GSA, Public Buildings ~ 
Service, Region 5, Chicago, Illinois. 

Service Type/Location: Grounds Maintenance 
& Snow Removal, Hart-Dole-Inouye 


Federal Center, 74 North Washington 
Avenue, Battle Creek, Michigan. 

NPA: Navigations, Inc., Battle Creek, 
Michigan. 

Contracting Activity: GSA, Public Buildings 
Service, Region 5, Chicago, Illinois. 

Service Type/Location: Multi-Function 
Support Services, Naval & Marine Corps 
Reserve Center, 6400 Bloomington Road, 
Fort Snelling, St. Paul, Minnesota; Naval 
Air Reserve Center, 5905 34th Avenue, S, 
Minneapolis, Minnesota. 

NPA: AccessAbility, Inc., Minneapolis, 
Minnesota. 

Contracting Activity: Naval Facilities 
Engineering Field Activity Midwest, 
Great Lakes, Illinois. 


Deletions 


On February 24, 2006, the Committee 
for Purchase From People Who are 
Blind or Severely Disabled published 
notice (71 FR 9517) of proposed 
deletions to the Procurement List. 

After consideration of the relevant 
matter presented, the Committee has 
determined that the products and 
service listed below are no longer 
suitable for procurement by the Federal 
government under 41°U.S.C. 46—48c and 
41 CFR 51-2.4. 

Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action may result in additional 
reporting, recordkeeping or other 
compliance requirements for small 
entities. 

2. The action may result in 
authorizing small entities to furnish the 
products and service to the government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
service deleted from the Procurement 
List. 


End of Certification 


Accordingly, the following products 
and service are deleted from the 
Procurement List: 


Products 


Product/NSN: Light, Desk. 
6230-00-682-—3423—Light, Desk. 
6230-00-299-7771—Light, Desk. 

NPA: None currently authorized. 

Contracting Activity: GSA, Southwest Supply 

Center, Fort Worth, Texas. 


Service 


Service Type/Location: Duplication and Copy 
Machine Operation, GSA, 10 Causeway 
Street, 9th Floor Region 1, Boston, 
Massachusetts. 
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NPA: Morgan Memorial Goodwill Industries, 
Boston, Massachusetts. 

Contracting Activity: GSA, Region 1, Boston, 
Massachusetts. 


G. John Heyer, 

General Counsel. 

[FR Doc. E6—6015 Filed 4—20—06; 8:45 am] 
BILLING CODE 6353-01-P 


BROADCASTING BOARD OF 
-GOVERNORS 


Sunshine Act Meeting 


DATE AND TIME: Tuesday, April 25, 2006, 
2-3 p.m. 


PLACE: Radio Free Asia, Conference 
Room, 2025 M Street, NW., Washington, 
DC 20036. 


CLOSED MEETING: The members of the 
Broadcasting Board of Governors (BBG) 
will meet in closed session to review 
and discuss a number of issues relating 
to U.S. Government-funded non- 
military international broadcasting. 
They will address intefnal procedural, 
budgetary, and personnel issues, as well 
as sensitive foreign policy issues 
relating to potential options in the U.S. 
international broadcasting field. This 
meeting is closed because if open it 
likely would either disclose matters that 
would be properly classified to be kept 
secret in the interest of foreign policy 
under the appropriate executive order (5 
U.S.C. 552b(c)(1) or would disclose 
information the premature disclosure of 
which would be likely to significantly 
frustrate implementation of a proposed 
agency action. (5 U.S.C. 52b(c)(9)(B)). In 
addition, part of the discussion will 
relate solely to the internal personnel ~ 
and organizational issues of the BBG or 
the International Broadcasting Bureau. 
(5 U.S.C. 552b(c)(2) and (6)). 


CONTACT PERSON FOR MORE. INFORMATION: 
Persons interested in obtaining more 
information should contact Carol 
Booker at (202) 203—4545. 

Dated: April 17, 2006. 
. Carol Booker, 

Legal Counsel. 

{FR Doc. 06-3847 Filed 4-19-06; 8:45 am] 
CODE 8230-01-M 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board 
[Docket 14-2006] © 
Foreign—Trade Zone 177—Evansville, 


Indiana, Application for Subzone, 
Pfizer inc., (Pharmaceutical Products), 


_ Terre Haute, IN 


An application has been submitted to 
the Foreign—Trade Zones Board (the 
Board) by the Indiana Port Commission, 


_ grantee of FTZ 177, requesting special 


purpose subzone status for the 
manufacturing and warehousing 
facilities of Pfizer Inc (Pfizer), located in 
Terre Haute, Vigo County, Indiana. The 
application was submitted pursuant to 
the provisions of the Foreign—Trade 
Zones Act, as amended (19 U.S.C. 81a— 
81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on April 12, 2006. 

The Pfizer facilities consist of three 
sites on 532 acres in Terre Haute, 
Indiana: Site 1 (27 bldgs. on 521 acres/ 
386,932 sq. ft., about half of which is 
devoted to Exubera® manufacturing) 
located at 411 East Dallas Road; Site 2 
(1 bldg. on 3 acres/61,952 sq. ft.) located 
at 1383 Aberdeen Street; and, Site 3 (1 
bldg. on 8 acres/45,936 sq. ft,) located at 
1650 East Industrial Drive. Site 1 is used 
to manufacture pharmaceutical 
products. Sites 2 and 3 are used for 
warehousing, storage and distribution 
activities. Pfizer employees 


_ approximately 340 employees at the 


sites. 

Pfizer is requesting authority to 
manufacture the drug Exubera® (HTS 
3004.31, duty-free) under zone 
procedures. Exubera® is an inhaled, 
powdered insulin formulation used in 
the treatment of diabetes. Initial zone 
savings will come from the elimination 
of inverted tariffs on the following 
components sourced from abroad used 
in the production of Exubera®: 
mannitol (HTS 2905.43, 4.6% duty rate) 
which is an inactive ingredient used in 
the manufacturing process and base - 


aluminum foil (HTS 3921.90, 4.2% duty 


rate) which is used in packaging the 
final product in dosage form. 

FTZ procedures would exempt Pfizer 
from Customs duty payments on the 
foreign components used in export 
production. Some 30 percent of the 
plant’s initial shipments are to be 
exported. On its domestic sales, Pfizer 
would be able to choose the duty rates 
during Customs entry procedures that 
apply to the finished pharmaceutical 
product (duty—free) for the foreign 
inputs noted above. The request 
indicates that the savings generated 
from FTZ procedures would help 


improve the plant’s international 
competitiveness. 

In accordance with the Board’s 
regulations, a member of the FTZ staff 


_has been appointed examiner to 


investigate the application and report to 
the Board. 

Public comment is invited from 
interested parties. Submissions (original 
and 3 copies) shall be addressed to the 
Board’s Executive Secretary at one of 
the following addresses: 

1. Submissions Via Express/Package 
Delivery Services: Foreign—~Trade Zones 
Board, U.S. Department of Commerce, 
Franklin Court Building—Suite 4100W, 
1099 14th St. NW., Washington, DC 
20005: or 

2. Submissions Via the U.S. Postal 
Service: Foreign—Trade-Zones Board, 
U.S. Department of Commerce, FCB - 
Suite 4100W, 1401 Constitution Ave. 
NW., Washington, DC 20230. 

The closing period for their receipt is 
June 20, 2006. Rebuttal comments in 
response to material submitted during 
the foregoing period may be submitted 
during the subsequent 15-day period 
July 5, 2006. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at the Office of the 
Foreign—Trade Zones Board’s Executive 
Secretary at the first address listed 
above, and at the U.S. Department of 
Commerce Export Assistance Center, 
11405 North Pennsylvania St, Suite 106, 
Carmel, IN 46032. 


Dated: April 11, 2006. 
Dennis Puccinelli, 


_ Executive Secretary. 


[FR Doc. E6-6020 Filed 4-20-06; 8:45 am] 


BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-570-831] 


Notice of Extension of Time Limit for 
Final Results of Antidumping Duty 
Administrative Review and New 
Shipper Reviews: Fresh Garlic from 
the People’s Republic of China 


_AGENCY: Import Administration, 


International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: April 21, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Katharine Huang, AD/CVD Operations, 
Office 8, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 


482-1271. 
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SUPPLEMENTARY INFORMATION: 
Background 


The Department of Commerce (“The 
Department’’) published the preliminary 
results of the administrative review and 
new shipper reviews of the antidumping 
duty order on fresh garlic from the 
People’s Republic of China covering the 
period November 1, 2003, through 

October 31, 2004, on November 18, 
2005. See Fresh Garlic from the People’s 
Republic of China: Preliminary Results 
of Antidumping Duty Administrative 


Review and Preliminary Results of New — 


Shipper Reviews, 70 FR 69942 
(November 18, 2005) (‘‘Preliminary 
Results’). 


Extension of Time Limits for Final 
Results 


Pursuant to section 751(a)(3)(A) of the 
Tariff Act of 1930, as amended (‘the 
Act’’), and section 351.213(h)(1) of the 
Department’s regulations, the 
Department shall issue the preliminary 
results of an administrative review 
within 245 days after the last day of the 
anniversary month of the date of 
publication of the antidumping duty 
order. The Act further provides that the 
Department shall issue the final results 
of review within 120 days after the date 
on which the notice of the preliminary 
results was published in the Federal 
Register. However, if the Department 
determines that it is not practicable to 
complete the review within this time 
_period, section 751(a)(3)(A) of the Act 
and section 351.213(h)(2) of the 
Department’s regulations allow the 
Department to extend the 245-day 
period to 365 days and the 120-day 
period to 180 days. — 

Furthermore, pursuant to 
751(a)(2)(B)(iv) of the Act, the 
Department shall make a final 
determination in a new shipper review 

_within 90 days after the date the 
preliminary determination is issued. 
However, if the Department concludes 
that the case is extraordinarily 
complicated, the Department may 
extend the 90-day period to 150 days. 

We determined that it was not ; 
practicable to complete these reviews by 
‘the unextended statutory deadline of 

‘ March 18, 2006.1 Furthermore, the 
Department found that it would be 
extraordinarily complicated to complete 
the final results of the new shipper 
reviews within this time frame because 


1 As noted in the Preliminary Results, the two 
new shipper respondents and the petitioners agreed 
to waive the time limits applicable to the new 
shipper reviews and to permit the Department to 
conduct the new shipper reviews concurrently with 
the administrative review. 


several significant issues were raised in 
the briefs which warrant further 
analysis, including the “‘intermediate— 
product valuation methodology,” which 
we applied in the Preliminary Results, 


. and the surrogate value for garlic bulbs 


(i.e., the intermediate product). 
Accordingly, on March 23, 2006, the 
Department extended these final results 
until no later than April 17, 2006. See 
Notice of Extension of Time Limit for 
Final Results of Antidumping Duty 
Administrative Review and New 
Shipper Reviews: Fresh Garlic from the 
People’s Republic of China, 71 FR 14681 
(March 23, 2006). 

For these same reasons, the 
Department is further extending the 
time limit for the completion of these 
final results by nine days until no later 
than Wednesday, April 26, 2006, which 
is 159 days from the date on which the 
notice of the Preliminary Results was 
published. 

This notice is issued and published in 
accordance with section 751(a)(3)(A), - 
751i(a)(2)(B)(iv), and 777(i) of the Act. 


Dated: April 14, 2006. 
Stephen J. Claeys, 


Deputy Assistant Secretary for i port 
Administration. 


[FR Doc. E6-6021 Filed 4-20-06; 8:45 am] 


BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 041306D] 


General Advisory Committee to the 
U.S. Section to the Inter-American 
Tropical Tuna Commission (IATTC); 
Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice of a public meeting. 


SUMMARY: NMFS announces the meeting 
of the General Advisory Committee to 
the U.S. Section to the IATTC. 


DATES: The meeting of the General 
Advisory Committee will be held on 
June 1, 2006, from 9 a.m. to 5 p.m. 
Pacific Time (or until business is 
concluded). 


ADDRESSES: The meeting will be held at 
NMFS, Southwest Regional Office, 501 
West Ocean Boulevard, Suite 3400, 
Long Beach, CA 90803-4213. 

FOR FURTHER INFORMATION CONTACT: J. 
Allison Routt at (562)980-—4019 or (562) 
980-4030. 


SUPPLEMENTARY INFORMATION: In 
accordance with the Tuna Conventions 
Act, as amended, the Department of 
State has appointed a General Advisory 
Committee to the U.S. Section to the 
IATTC. The U.S. Section consists of the 
four U.S. Commissioners to the IATTC 
and the representative of the Deputy 
Assistant Secretary of State for Oceans 
and Fisheries. The Advisory Committee 
supports the work of the U.S. Section in 
a solely advisory capacity. with respect 
to U.S. participation in the work of the 
IATTC, with particular reference to the 
development of policies and negotiating 
positions pursued at meetings of the 
IATTC. NMFS, Southwest Region, 
administers the Advisory Committee in 
cooperation with the Department of 
State. 


The General Advisory Committee to 
the U.S. Section to the IATTC will meet 
to receive and discuss information on: 
(1) 2005 IATTC activities, (2) recent and 
upcoming meetings of the IATTC and its 
working groups, including issues on the 
agenda for the meeting such as 
conservation and management measures 
for yellowfin and bigeye tuna for 2006 
and beyond, measures to be taken in 
cases.of non-compliance with the 
IATTC’s conservation and management 
measures, management of fishing 
capacity, measures to address bycatch 
and other issues, (3) status of the stocks 
and status of the fishery in 2005, (4) 
IATTC cooperation with other regional 
fishery management organizations, and 
(5) Advisory Committee operational 
issues including a discussion of future 
closed sessions of the General Advisory 
Committee. 


Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues may not be the subject of formal 
action during this meeting. Action will 
be restricted to those issues specifically 
identified in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 


Special Accommodations 


The meeting location is physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Allison Routt at 
(562) 980-4019 or (562) 980-4030 at 
least 10 days prior to the meeting date. 
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Dated: April 18, 2006. 
Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. E6-5999 Filed 4—20—06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration . 


[I.D. 041306E] 


New England Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice; public meeting 


SUMMARY: The New England Fishery 

Management Council (Council) is 

scheduling a public meeting of its 

Habitat/MPA/Ecosystem Advisory Panel 

in May, 2006 to consider actions 

‘affecting New England fisheries in the 

exclusive economic zone (EEZ). 

Recommendations from this group will 

be brought to the full Council for formal 

consideration and action, if appropriate. 

~ DATES: The meeting will be held on 
Monday, May 8, 2006 at 10 a.m. 
ADDRESSES: The meeting will be held at 
the Courtyard by Marriott, 1000 Market 
Street, Portsmouth, NH 03801; 
telephone: (603) 436-2121; fax: (603) 

Council address: New England 
Fishery Management Council, 50 Water 
Street, Mill 2, Newburyport, MA 01950. 
FOR FURTHER INFORMATION CONTACT: Paul 
J. Howard, Executive Director, New 
England Fishery Management Council; 

- telephone: (978) 465-0492. ; 
SUPPLEMENTARY INFORMATION: The 
Advisory Panel will consider and 
review of Draft Essential Fish Habitat 
(EFH) Designation Managment 
Alternatives for inclusion in the EFH 
Omnibus Amendment 2. The panel will 
also review and continue to work on the 
Advisory Panel gear description 
document and will also discuss and 
plan for a potential gear description 
workshop. In addition, the panel will 
have a discussion and develop 
recommendations on Juvenile Cod 
Habitat Area of Concern Proposals. 
Other topics may be covered at the 
panel’s discretion. 

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues.may not be the subject of formal 
action during this meeting. Action will 


be restricted to those issues specifically 
listed in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 


Special Accommodations 
This meeting is physically accessible 


‘to people with disabilities. Requests for 


sign language interpretation or other 


auxiliary aids should be directed to Paul 


J. Howard, Executive Director, at 978— 
465-0492, at least 5 days prior to the 
meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 18, 2006. 
Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


[FR Doc. E6—6000 Filed 4—20—06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 

[l.D. 041306C] 

Pacific Fishery Management Council; 
Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 


‘Atmospheric Administration (NOAA), 


Commerce. 
ACTION: Notice of a public meeting. 


SUMMARY: The Pacific Fishery 
Management Council’s (Council) Highly 
Migratory Species Management Team 
(HMSMT) will hold a work session, 
which is open to the public. 

DATES: The HMSMT work session will 
be held on Monday, May 8, 2006, from 


‘8 a.m. until 5 p.m. and on Tuesday, May 


9, 2006, beginning at 8 a.m. until 
business is completed. 
ADDRESSES: The work sessions will be 
held at the U.S. Tuna Foundation 
Conference Room, 1 Tuna Lane, San 
Diego, CA 92101; telephone: (619) 233- 
6407 

Council address: Pacific Fishery 
Management Council, 7700 NE 
Ambassador Place, Suite 200, Portland, 
OR 97220-1384. 


’ FOR FURTHER INFORMATION CONTACT: Dr. 


Kit Dahl, Pacific Fishery Management 
Council; telephone: (503) 820-2280. 
SUPPLEMENTARY INFORMATION: The 
HMSMT work session will take up the 
following assignments: developing 
management reference points for 
selected highly migratory species, 


planning the 2006 Stock Assessment 
and Fishery Evaluation Report, 
discussing North Pacific albacore 
management issues (U.S.-Canada 
Albacore treaty, historical fishing effort 
and potential effort controls) and other 
workload planning tasks. After the 
regular meeting ends, a subgroup of the 
HMSMT will discuss issues related to 
the implementation of an exempted 
fishing permit (EFP) pertaining to 
fishing during the annual August 15 
through November 15 prohibition on 
drift gillnet fishing in Federal and state 
waters in Monterey Bay, CA and 
vicinity north to the 45° N Latitude 
intersect with the Oregon Coast (66 FR 
44549). 

Although non-emergency issues not 
contained in the meeting agenda may be 
discussed, those issues may not be the 
subject of formal action during these 
meetings. Action will be restricted to 
those issues specifically listed in this 
document and any issues arising after 
publication of this document that 
require emergency action under section 


- 305(c) of the Magnuson-Stevens Fishery 


Conservation and Management Act, 
provided the public has been notified of 
the intent to take final action to address 
the emergency. 


Special Accommodations 


The meetings are physically 


_ accessible to people with disabilities. 


Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Ms. Carolyn Porter 
at (503) 820-2280 at least 5 days prior 
to the meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 18, 2006. 
Tracey L. Thompson, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 


{FR Doc. E6—5998 Filed 4—20—06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
[DOS—2006—OS—0068] 


Privacy Act of 1974; System of 
Records 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice to alter a system of 
records. 


SUMMARY: The Office of the Secretary of 
Defense is altering a system of records 
to its existing inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 


20648 


Federal Register/Vol. 71, No. 77/Friday, April 21, 


2006 / Notices 


DATES: The changes will be effective on 
May 22, 2006 unless comments are 
received that would result in a contrary 
determination. 


ADDRESSES: Send comments to the OSD 
Privacy Act Coordinator, Records 
Management Section, Washington 
Headquarters Services, 1155 Defense 
Pentagon, Washington, DC 20301-1155. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Juanita Irvin at (703) 696-4940. 


SUPPLEMENTARY INFORMATION: The Office 
of the Secretary of Defense notices for 
systems of records subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

_ The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, were 
submitted April 14, 2006, tothe House 
Committee on Government Reform, the 
Senate Committee on Homeland 
Security and Governmental Affairs, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4c of 
Appendix I to OMB Circular No. A—130, 
‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’ dated February 8,.1996 
(February 20, 1996, 61 FR 6427). 


Dated: April 17, 2006. 
L.M. Bynum, 


OSD Federal Register Liaison Officer, 
Department of Defense. 


DODDS 23 


SYSTEM NAME: 


Educator Certification/Recertification 
Files (May 14, 1997, 62 FR 26483). 


SYSTEM IDENTIFIER: 


Delete entry and replace with: 
“DODEA 23.” 


* * * * * 


SYSTEM LOCATION: 


Delete entry and replace with: 
“Records are maintained at the schools 
and the Human Resources Regional 
Service Center, Department of Defense 
Education Activity, 4040 North Fairfax 
Drive, Arlington, VA 22203-1634.” 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with: 
“Department of Defense Education 
Activity (DoDEA) teachers, as the term 
‘teacher’ is defined in 20 U.S.C. 901, 
and to all DoDEA excepted service and 
educators classified i in the TP-1710 or 
related series.’ 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Delete “DoDDS” and with: 
“DoDEA.” 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with: “20 
U.S.C. 901-907; 20 U.S.C. 931; 10 U.S.C. 
2164; DoD Directive 1342.20, 
Department of Defense Education 
Activity; and E.O. 9397 (SSN).” 


PURPOSE(S): 

Delete ‘Department of Defense 
Dependents Schools” and replace with: 
“Department of Defense Education 
Activity.” 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Delete the third paragraph and replace 
with: “Records may be disclosed to 
educational accrediting institutions and 
organizations during review of a school 
or schools and North Central 
Association of Colleges and Schools 
(NCA), one of six regional accrediting 
associations in the United States, which 
accredits DoDEA schools.” 


STORAGE: 

Delete entry and with: ‘‘Paper 
records are stored in file folders and 
electronic information in data bases.”’ 


RETRIEVABILITY: 

Delete entry and replace with: “The 
files are indexed by the educator’s full 
name and Social Security Number.”’ 


SAFEGUARDS: 


Delete entry and replace with: “Paper 
records and automated records are 
maintained in files which are accessible 
only to authorized personnel. The 
offices are secured during non-business 


- hours. Access to automated data files is 


controlled by a user ID and password 
system.” 


RETENTION AND DISPOSAL: 


Delete entry and replace with: 
‘Records are maintained for the current 
as well as the upcoming certification 
cycles. Records for an expired 
certification cycle are retained for 3 
years; then they are destroyed. If a 
teacher leaves the system, except in the _ 
case of an educator who is participating 
in the DoDEA Administrative Re- 
employment Rights Program, the file is. 
maintained for three years following the 
current expiration date of the 
certificate.” 


SYSTEM MANAGER(S) AND ADDRESS: 

Delete ‘‘Chief, Personnel Division, 
Department of Defense Dependents 
Schools” and replace with: “Human 
Resources Director, Human Resources 


Regional Service Center, Department of 
Defense Education Activity.” ; 


NOTIFICATION PROCEDURE: 

Delete ‘‘Department of Defense 
Dependent Schools” and replace with: 
“Department of Defénse Education 
Activity.” 


RECORD ACCESS PROCEDURES: 

Delete ‘ ‘Department of Defense 
Dependent Schools” and replace with: 
“Department of Defense Education 
Activity.” 


* * * * * 


DODEA 23 


SYSTEM NAME: 


Educator Certification/Recertification 
Files. 


SYSTEM LOCATION: 

Records are maintained at the schools 
and the Human Resources Regional 
Service Center, Department of Defense 
Education Activity, 4040 North Fairfax 
Drive, Arlington, VA 22203-1634. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Department of Defense Education 
Activity (DoDEA) teachers, as the term 
‘teacher’ is defined in 20 U.S.C. 901, 
and to all DoDEA excepted service and 
educators classified in the TP—1710 or 
related series. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Records consist of transcripts and/or 
other documentary evidence needed to 
substantiate the certification status of a 
DoDEA educator. Records include 
correspondence relating to amendment, 
renewal, correction, maintenance, and 
revocation of the individual educator’s 
certification status. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
20 U.S.C. 901-907; 20 U.S.C. 931; 10 
U.S.C. 2164; DoD Directive 1342.20, 
Department of Defense Education 
Activity; and E.O. 9397 (SSN). 


PURPOSE(S): 

Department of Defense Education 
Activity administrators use this 
information to determine the eligibility 
of applicable employees to be certified/ 
recertified. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 © 
U.S.C. 552a(b)(3).as follows: 
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The information may be supplied to 
state or professional organizations, such 
as the National Association of State 
Directors of Teacher Education and 
Certification (NASDTEC), with whom 
the DoDEA has reciprocal agreements 
affecting certificates issued or revoked 
by the respective systems. 

Records may be disclosed to ~ 
educational accrediting institutions and 
organizations during review of a school 
or schools and North Central 
Association of Colleges and Schools 
(NCA), one of six regional accrediting 
associations in the United States, which 
accredits DoDEA schools. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Paper records are stored in file folders 
and electronic information in data 
bases. 


RETRIEVABILITY: 


The files are indexed by the 
educator’s full name and Social Security 
Number. 


SAFEGUARDS: 


Paper records and automated records 
are maintained in files which are 
accessible only to authorized personnel. 
The offices are secured during non- 
business hours. Access to automated, 
data files is controlled by a user ID and 
password system. 


RETENTION AND DISPOSAL: 


Records are maintained for the 
current as well as the upcoming 
certification cycles. Records for an 
expired certification cycle are retained 
for 3 years; then they are destroyed. If 
a teacher leaves the system, except in 
the case of an educator who is 
participating in the DoDEA 
Administrative Re-employment Rights 
Program, the file is maintained for three 
years following the current expiration 
date of the certificate. 


SYSTEM MANAGER(S) AND ADDRESS: 


Human Resources Director, Human 
Resources Regional Service Center, 
Department of Defense Education 
Activity, Department of Defense 
Education Activity, 4040 North Fairfax 
Drive, Arlington, VA 22203-1634. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to the Privacy 
Act Officer, Department of Defense 
Education Activity, 4040 North Fairfax 
Drive, Arlington, VA 22203-1635. 


The request should include the 
educator’s full name, Social Security 
Number, and be signed. Former 
employees must also include dates and 
places of employment. 


RECORD ACCESS PROCEDURES: 

Individuals seeking to access 
information about themselves contained 
in this system should address written 
requests to the Privacy Act Officer, 


Department of Defense Education 


Activity, 4040 North Fairfax Drive, 
Arlington, VA 22203-1635. 

The request should include the 
educator’s full name, Social Security 
Number, and be signed. Former 
employees must also include dates and 
places of employment. 


CONTESTING RECORD PROCEDURES: 


The OSD rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
published in OSD Administrative 
Instruction 81; 32 CFR part 311; or may 
be obtained from the system manager. 


RECORD SOURCE CATEGORIES: 
Information is obtained from the 

individuals concerned. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


{FR Doc. Filed 4—20—06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
[DOD-2006—OS-—0067] 


Privacy Act of 1974; System of 
Records 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice to delete systems of 
records. 


SUMMARY: The Office of the Secretary of 
Defense is deleting a system of records . 
notice from its existing inventory of 
records systems subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended. 


DATES: This proposed action will be 
effective without further notice on May 
22, 2006 unless comments are received 
which result in a contrary 
determination. 


ADDRESSES: OSD Privacy Act 
Coordinator, Records Management 
Section, Washington Headquarters 
Services, 1155 Defense Pentagon, 
Washington, DC 20301-1155. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Juanita Irvin at (703) 696-4940. 


SUPPLEMENTARY INFORMATION: The Office 
of the Secretary of Defense systems of 
records notices subject to the Privacy . 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the records 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 


Dated: April 17, 2006. . 
L.M. Bynum, 


OSD Federal Register Liaison Officer, 
Department of Defense. 


DODDS 27 


SYSTEM NAME: 

DoD Domestic and Elementary School 
Employee File (May 9, 2003, 68 FR 
24935). 

Reason: The records contained in this 
system of records are covered by OPM/ 
GOVT-1 (General Personnel Records), a 
government wide system notice. 


[FR Doc. 06-3802 Filed 4—20—06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
[DOD-2006-OS-—0066] 

Privacy Act of 1974; System of 
Records 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice to add a system of 
records. 


SUMMARY: The Office of the Secretary of 
Defense proposes to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: The changes will be effective on 
May 22, 2006 unless comments are 
received that would result in a contrary 
determination. 

ADDRESSES: Send comments to OSD 
Privacy Act Coordinator, Records 
Management Section, Washington 
Headquarters Services, 1155 Defense 
Pentagon, Washington, DC 20301-1155. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Juanita Irvin at (703) 696-4940. 
SUPPLEMENTARY INFORMATION: The Office 
of the Secretary of Defense notices for 
systems of records subject to the Privacy 


‘Act of 1974 (5 U.S.C. 552a), as amended, 
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have been published in the Federal 
Register and are available from the 
address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, were 
submitted on April 14, 2006, to the 
House Committee on Government 
Reform, the Senate Committee on 
Homeland Security and Governmental 
Affairs, and the Office of Management 
and Budget (OMB) pursuant to 
paragraph 4c of Appendix I to OMB 
Circular No. A—130, ‘Federal Agency 
Responsibilities for Maintaining 

- Records About Individuals,’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 

Dated: April 17, 2006. 

L.M. Bynum, 


OSD Federal Register Liaison Officer, 
Department of Defense. 


DPR 34 


SYSTEM NAME: 
Defense Civilian Personnel Data 
System. 


SYSTEM LOCATION: 

Lockheed Martin Information 
Systems, 1401 Del Norte St., Denver, CO 
80221; Testing-‘and Operations, TETCO 
Tower, 1777 N.E. Loop 410, Suite 300, 

. San Antonio, TX 78217. 

A list of secondary (Component 
regional) locations may be obtained by 
written request to DoD Civilian 
Personnel Management Service (CPMS), 
1400 Key Boulevard, Suite B200, 
Arlington, VA 22209-5144. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Civilian employees and job applicants 
for civilian appropriated/non- 
appropriated fund (NAF) and National 
Guard (NG) civilian technician positions 
in the Department of Defense (DoD). 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Job applications and employee 
resumes; position authorization and 
control information; position 
descriptions and performance elements; 
personnel data and projected suspense 
information for personnel actions; pay, 
benefits, and entitlements data; 
historical information on employees, 
including job experience, education, 
training, and training transaction data; 
performance plans, interims, appraisals, 
closeouts and ratings; professional 
accounting or other certifications or 
licenses; awards information and merit 
promotion information; separation and 
retirement data; and adverse and 
disciplinary action data. Personnel 
information including, but not limited 
to, employee e-mail address; employee 


phone numbers to include home, work, 
pager, fax and mobile; race.and national 
origin; handicap code; and foreign 
language capability. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Department Regulations; 


5 U.S.C. Chapters 11, 13, 29, 31, 33, 41, 


43, 51, 53, 55, 61, 63, 72, 75, 83, 99; 5 
U.S.C. 7201, Antidiscrimination Policy; 
10 U.S.C. 136, Under Secretary of 
Defense for Personnel and Readiness; 
Executive Order 9830, Amending the 
Civil Service Rules and Providing for 
Federal Personnel Administration, as 
amended; Executive Order 9397 (SSN); 
and 29 CFR 1614.601, EEO Group 
Statistics. 


PURPOSE(S): 

To establish a system of records to 
provide Human Resource information 
and system support for the DoD civilian 
workforce worldwide. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routine Uses’ set 
forth at the beginning of OSD’s 
compilation of systems of records 
notices apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: . 


Computer files stored in electronic 
database. 


RETRIEVABILITY: 
Name and/or Social Security Number. 


SAFEGUARDS: 

Records are accessed and/or 
maintained in areas accessible only to 
authorized personnel who are properly 
screened, cleared, and trained. User 
names and passwords are employed to 
ensure access is limited to authorized 
personnel only. Employees are able to 
access and view only their records and 
update certain personal information to 
them via user name and password. 
Security systems and/or security guards 
protect buildings where records are 
accessed or maintained. A risk 
assessment has been performed and will 
be made available on request. 


RETENTION AND DISPOSAL: 


Records are treated as permanent 
. pending a determination by the National 


Archives and Records Agency of 
authority for disposition of the records. 


SYSTEM MANAGERS AND ADDRESS: 
Civilian Personnel Management 

Service, 1400 Key Boulevard, Suite 

B200, Arlington, VA 22209-5144. 


NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address written inquiries to: Civilian 
Personnel Management Service, 1400 
Key Boulevard, Suite B200, Arlington, 
VA 22209-5144. 

Individual’s Social Security Number 
must be included in the inquiry. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system, which they cannot view | 
through the DCPDS HR Self Service, 
should address written requests to: 
Civilian Personnel Management Service, 
1400 Key Boulevard, Suite B200, 
Arlington, VA 22209-5144. 

Individual’s Social Security Number 
must be included in the inquiry. 


CONTESTING RECORD PROCEDURES: 

The OSD rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
contained in OSD Administrative 
Instruction 81; 32 CFR part 311; or may 
be obtained from the system manager. 


RECORD SOURCE CATEGORIES: 

Prospective employee generated 
resume, Standard Form 171, or Optional 
Form 612; employee or supervisor 
generated training requests; human 
resources generated records; and other 
employee or supervisor generated 
records. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
- None. 


[FR Doc. 06-3803 Filed 4-20-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 


Department of the Army 


Privacy Act of 1974; System of 
Records 


AGENCY: Department of the Army, DoD. 
ACTION: Notice to add a system of ; 
records. 


SUMMARY: The Department of the Army 
is proposing to.add a system of records 
to its existing inventory of records 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
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DATES: The proposed action will be 
effective on May 22, 2006 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Department of the Army, 
Freedom of Information/Privacy 
Division, U.S. Army Records 
Management and Declassification 
Agency, ATTN: AHRC-PDD-FPZ, 7701 
Telegraph Road, Casey Building, Suite 
144, Alexandria, VA 22325-3905. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Janice Thornton at (703) 428-6503. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on April 14, 2006, to the 
House Committee on Government 
Reform, the Senate Committee on 
Homeland Security and Governmental 
Affairs, and the Office of Management 
and Budget (OMB) pursuant to 
paragraph 4c of Appendix I to OMB 
Circular No. A—130, ‘Federal Agency 
Responsibilities for Maintaining 
Records About Individuals,” dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 


Dated: April 17, 2006. 
L.M. Bynum, 
OSD Federal Register Liaison Officer, 
Department of Defense. 


A0015-8 ASA (ALT) 


SYSTEM NAME: 
Army Science Board (ASB) Files. 


SYSTEM LOCATION: 

Executive Secretary of the Army 
Science Board, Assistant Secretary of 
the Army (Acquisitions, Logistics and 
Technology), 2511 Jefferson Davis 
Highway, Presidential Towers, 
Arlington VA 22202-3911. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Distinguished individuals from 
private sector, academia, and non DoD 
government agencies with a strong 
scientific, engineering, industrial 
backgrounds, or background in other 
professional disciplines as needed. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Files contain names of individuals 
and their biographies and other 
professional information such as 
qualifications, expertise, experience and 
education. The files also consist of 
travel records of the ASB members to 


include home addresses, social security 
numbers and other personal 
information. Data may include prior 
professional experience, professional 
activities, developments and list of 
awards and recognition as well as extra 
government professional activities and 
significant professional publications. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Public Law 92-463, Federal Advisory 
Committee Act; 10 U.S.C. 3013, 
Secretary of the Army; AR 15-8, Army 
Science Board; and E.O. 9397 (SSN). 


PURPOSE: 


To maintain records on the senior 
scientific advisory members that will 
advise and make recommendations to 
the Secretary of the Army, the Chief of 
Staff of the Army, the Assistant 
Secretary of the Army (Acquisition, 
Logistics and Technology (ASA/ALT)), 
the Army Staff, and Major commanders 
on scientific and technological matters 
concern the Department. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures: 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD Blanket Routine Uses’ set 
forth at the beginning of the Army’s 
compilation of systems of records 
notices apply to this system. 


POLICIES AND PRACTICES FOR STORING, 


’ RETRIEVING, ACCESSING, RETAINING, AND 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 
Papers stored in file folders. 


RETRIEVABILITY: 


By the Army Science Board members’ 
surname. 


SAFEGUARDS: 


Records are maintained in areas 
accessible only to authorized persons 
having official need. Records are housed 
in buildings protected by security 
guards or locked when not in use. 


RETENTION AND DISPOSAL: 

Information is maintained during the 
tenure of the individual and then 
destroyed upon determination that the 
information is no longer needed by the 
Board. 


SYSTEM MANAGERS AND ADDRESS: 


Office of the Assistant Secretary 
Army, Acquisition, Logistics, and 
Technology, 2511 Jefferson Davis 


Highway, Presidential Towers, 
Arlington, VA 22202-3911. 


NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether information about themselves 
is contained in this system of records 
should address themselves is contained 
in this system of records should address 
written inquiries to the Office of the 
Assistant Secretary Army, Acquisition, 
Logistics, and Technology, 2511 
Jefferson Davis Highway, Presidential 
Towers, Arlington, VA 22202-3911. 


RECORD ACCESS PROCEDURE: 


Individuals seeking access to 
information about themselves in this 
system of records should address 
written inquiries to the Office of the 
Assistant Secretary Army, Acquisition, 
Logistics, and Technology, 2511 
Jefferson Davis Highway, Presidential 
Towers, Arlington, VA 22202-3911. 


CONTESTING RECORD PROCEDURES: 
The Army’s rules for accessing 


_ records and for contesting contents and 


appealing initial agency determinations 
are contained in Army Regulation 340- 
21; 32 CFR part 505 or may be obtained 
from the system manager. 


RECORD SOURCE CATEGORIES: 
From the individual. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


[FR Doc. 06-3804 Filed 4—20—06; 8:45 am] 
BILLING CODE 5001-01-M 


DEPARTMENT OF DEFENSE 


Department of the Army 
[Docket No. DOD-2006-0S—0064] 


Privacy Act of 1974; System of 


Records 


AGENCY: Department of the Army, DoD. 
ACTION: Notice to alter a system of 
records. 


SUMMARY: The Department of the Army 
proposes to alter a system of records 
notice in its inventory of records 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 


DATES: This proposed action will be 
effective without further notice on May 
22, 2006 unless comments are received 
which result in a contrary 
determination. 


ADDRESSES: Send comments to 
Department of the Army, Freedom of 
Information/Privacy Division, U.S. 
Army Records Management and 
Declassification Agency, ATTN: AHRC- 
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PDD-EPZ, 7701 Telegraph Road, Casey 
Building, Suite 144, Alexandria, VA 
22325-3905. 

FOR FURTHER INFORMATION CONTACT: Ms. ~ 
Janice Thornton at (703) 428-6503. 
SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the | 
Privacy Act of 1974, as amended, was 
submitted on April 14, 2006, to the 
House Committee on Government 
Reform, the Senate Committee on 
Homeland Security and Governmental 
Affairs, and the Office of Management 
and Budget (OMB) pursuant to 
paragraph 4c of Appendix I to OMB 
Circular No. A—130, ‘Federal Agency 
Responsibilities for Maintaining _ 
Records About Individuals,’ dated ~ 
February 8, 1996 (February 20, 1996, 61 
FR 6427). 


Dated: April 17, 2006. 
L.M. Bynum, 


Federal Register Liaison Officer, Department 
of Defense. 


A0210-50 DAIM 


SYSTEM NAME: 

Army Housing Operations 
Management System (HOMS) (January 
20, 2000, 65 FR 3217). 


SYSTEM LOCATION: 


Delete address and replace with: | 
“2511 Jefferson Davis Hwy, Arlington, 
VA 22202-3926.” | 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Add the following: “Military 
personnel, their dependents, and 
Department of Defense civilian 
personnel”. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Delete the following from the entry: 
“appropriate travel orders;” and 
“reports of liaison with real estate 
boards, realtors, brokers and other 
Government agencies;”’ 

7 * * * * 


PURPOSE(S): 

Delete the following from the entry: 
“necessary” and “to determine housing 
adequacy/suitability; to document cost 
data for alterations/repair of units; to 
_ establish rental rates; to provide 
guidance and referral service; to reflect 


liaison with real estate boards, brokers, 


and other Government agencies;”’ 
* * * * * 


RETENTION AND DISPOSAL: 

Delete entry and replace with: 
“Installation troop housing files are 
destroyed after 3 years; installation 
housing project tenancy files are 
destroyed 3 years after termination of 
quarters occupancy; family housing 
leasing files are destroyed 3 years after 
lease terminates is canceled, lapses, or 
after any litigation is concluded; 
housing, facility and complaint records 
are destroyed after 10 years; housing 
réferral services are destroyed after 5 
years; off-post rental housing reports are 
destroyed after 2 years; and off-post _ 
housing complaints and investigation 
are destroyed 10 years after completion 
at office having Army-wide 
responsibility.” 

* * * * * 


A0210-50 DAIM 


SYSTEM NAME: 
Army Housing Operations 
Management System (HOMS). 


SYSTEM LOCATION: 

Office of the Assistant Chief of Staff 
for Installation Management, Directorate 
of Facilities and Housing, ATTN: 
DAIM-FDH, 2511 Jefferson Davis Hwy, 
Arlington, VA 22202-3926. 

Secondary location: Offices of _ 
Facilities and Housing at major Army 
commands, field operating agencies, 
installations and activities, Army-Wide. 
Official mailing addresses are published 
as an appendix to the Army’s 
compilation of systems of records 
notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Military personnel, their dependents, 
and Department of Defense civilian 
personnel. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Applications for on/off post housing 
containing name, service/Social 
Security Number, rank/grand and date, 
service data, organization of assignment, 
home address and telephone number; 
locator data; records reflecting housing 
availability/assignment/termination; 
housing financial records; referral 
services; property inventories, inventory 
listing, and issue slips; cost control, job 
orders; survey data; other management 
reports regarding the Army housing 
system, complaints and investigations; 
and similar relevant documents. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 3013, Secretary of the Army; 
DoD Directive 4165.63, DoD Housing: 


Army Regulation 210-50, Housing 
Management; and E.O. 9397 (SSN). 


PURPOSE(S): 

To provide information relating to the 
management, operation, and control of 
the Army housing program; to provide 
housing for military personnel, their 
dependents, and qualified civilian 
employees; to render reports; to 
investigate complaints and related 
matters. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 55a(b)(3) as follows: 

To the Department of Housing and 
Urban Development to resolve and/or 
adjudicate matters falling within their 
jurisdiction. 

The ‘Blanket Routine Uses’ set forth at 
the beginning of the Army’s compilation 

’ of systems of records notices also to this 
system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Paper records, computer tapes, discs, 
and printouts. 


RETRIEVABILITY: 


By individuals surname and/or Social 
Security Number. 


SAFEGUARDS: 

Records are maintained in areas 
accessible only to authorized persons 
having official need. Records are housed 
in buildings protected by security 
guards or locked when not in use. 
Information in automated medial is 
further protected by physical security 
devices; access to or update of 
information in the system is protected 
through a system of passwords, thereby 
preserving integrity of data. 


RETENTION AND DISPOSAL: 


Installation troop housing files are 
destroyed after 3 years; installation 
housing project tenancy files are 
destroyed 3 years after termination of 
quarters occupancy; family housing 
leasing files are destroyed 3 years after 
lease terminated is canceled, lapses, or 
after any litigation is concluded; 
housing, facility and complaint records. 
are destroyed after 10 years; housing 
referral services are destroyed after 5 
years; off-post rental housing reports are 

‘destroyed after 2 years; and off-post 
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housing complaints and investigation 
are destroyed 10 years after completion 
at office having Army-wide 
responsibility. 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Army Hosing Automation, 
Office of the Assistant Chief of Staff for 
Installation Management, Directorate of 
Facilities and Housing, ATTN: DAIM— 
FDH, 600 Army Pentagon, Washington, 
DC 20310-0600. 


NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether information about themselves 
is contained in the system should 
address written inquiries to the 
directorate of Public Works, Chief of 
Housing Division at appropriate 
installation. Official mailing addresses 
are published as an appendix to the 
Army’s compilation of system of records 
notices. 


RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Director of Public 
Works, Chief Housing Division at the 
appropriate installation. Official mailing 
addresses are published as an appendix 
to the Army’s compilation of systems of 
records notices. 

Individual should provide his/her 
name, address and last assignment 
location. 


CONTESTING RECORD PROCEDURES: 

The Army’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are contained in Army Regulation 340- 
21; 32 CFR part 505; or may be obtained 
from the system manager. 


RECORD SOURCE CATEGORIES: 

From the individual, his/her 
personnel records, tenants/landlords 
and realty activities, financial 
institutions, and previous employers/ 
. commanders, and the Defense 
Enrollment Eligibility Reporting System 
(DEERS) database. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


[FR Doc. 06-3805 Filed 4-20-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; 
Comment Request 


AGENCY: Department of Education. 
SUMMARY: The IC Clearance Official, 
Regulatory Information Management 


Services, Office of Management invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before May 22, 
2006. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Rachel Potter, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 10222, New 
Executive Office Building, Washington, 
DC 20503 or faxed to (202) 395-6974. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 


_ Dated: April 17, 2006. 


. Angela C. Arrington, 


IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 


Federal Student Aid 


Type of Review: Extension. 

Title: Federal Perkins Loan Program 
Master Promissory Note. 

Frequency: On occasion: annually. 

Affected Public: Individuals or 
household; Businesses or other for- 
profit; Not-for-profit institutions. 

Reporting and Recordkeeping Hour 
Burden: Re8ponses: 690,000. 

Burden Hours: 345,000. 

Abstract: The promissory note is the 
means by which a Federal Perkins Loan 


borrower promises to repay his or her 
loan. 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 
edicsweb.ed.gov, by selecting the 
“Browse Pending Collections” link and 
by clicking on link number 2988. When 


you access the information collection, 


click on ‘“‘Download Attachments” to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Potomac Center, 9th Floor, 
Washington, DC 20202-4700. Requests 
may also be electronically mailed to IC 
DocketMgr@ed.gov or faxed to 202-245- 
6623. Please specify the complete title 


‘of the information collection when 


making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to IC 
DocketMgr@ed.gov. Individuals who use 
a telecommunications device for the 


- deaf (TDD) may call the Federal 


Information Relay Service (FIRS) at 1- 
800-877-8339. 

[FR Doc. E6—5985 Filed 4—20—06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 
[OE Docket No. EA-257-B] 


Application to Amend Authority to 
Export Electric Energy; Emera Energy 
Service, Inc. 


AGENCY: Office of Electricity Delivery 
and Energy Reliability, DOE. 
ACTION: Notice of application. 


SUMMARY: Emera Energy Service, Inc. 
(EES) has applied to amend its authority 
to transmit electric energy from the 
United States to Canada pursuant to 
section 202(e) of the Federal Power Act. 
DATES: Comments, protests, or requests 
to intervene must be submitted on or 
before May 8, 2006. 

ADDRESSES: Comments, protests or 7 
requests to intervene should be 
addressed as follows: Office of 
Electricity Delivery and Energy 
Reliability, Mail Code: OE-20, U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0350 (FAX 202- 
586-5860). 

FOR FURTHER INFORMATION CONTACT: 
Steven Mintz (Program Office) 202-586- 
9506 or Michael Skinker (Program 
Attorney) 202-586-2793. 
SUPPLEMENTARY INFORMATION: Exports of 
electricity from the United States to a 
foreign country are regulated and 
require authorization under section 
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202(e) of the Federal Power Act (FPA) 
(16 U.S.C. 824a(e)). 

On April 5, 2002, the Department of 
Energy (DOE) issued Order No. EA—257 
authorizing EES to transmit electric 
energy from the United States to Canada 
as a power marketer, primarily using 
international transmission facilities 
located at the United States border with 
Canada in the States of Maine and 
Vermont. On April 5, 2004, in Order No. 
EA-257-A, DOE renewed the EES 
authorization to export electric energy 
to Canada for a five-year term that 
expires on April 5, 2009. 

n April 5, 2006, EES filed an 
application with DOE to amend the 
export authority contained in Order No. 
EA-=257-A to add to its list of 
authorized export points the existing 
international transmission facilities 
presently owned by Basin Electric 
Power Cooperative, Bonneville Power 
Administration, International 
Transmission Company, Long Sault, 
Inc., Minnkota Power Cooperative, Inc., 
New York Power Authority, Niagara 
Mohawk Power Corp., and Northern 
States Power Compan 

EES has indicated that during 2005 
and 2006 it had inadvertently exported: 
electric energy to Canada over one 
international transmission line for 
which it did not have export authority. 
ESS has requested that any export 
authority granted by DOE in this 
proceeding retroactively authorize those 
previously unauthorized exports. 

ESS has also requested expedited 
treatment of this amendment 
application and that the authorization, if 
granted, be effective for a period of five 
years beginning May 1, 2006. In 
response to the ESS request, DOE has 
shortened the comment period to 15 
days. 

Matters: Any person 
desiring to become a party to these 
proceedings or to be heard by filing 
comments or protests to this application 
should file a petition to intervene, 
comment, or protest at the address 
provided above in accordance with 
§§ 385.211 or 385.214 of the Federal 
Energy Regulatory Commission’s Rules 
of Practice and Procedures (18 CFR 
385.211, 385.214). Fifteen copies of each 
petition and protest should be filed with 
DOE on or before the date listed above. 

Comments an the EES application to 
export electric energy to Canada should 
be clearly marked with Docket EA—257- 
B. Additional copies are to be filed 
directly with Calvin Bell, Emera Energy 
Services, Inc., One Cumberland Place, 
Suite 102, Bangor, ME 04401 and 
Michael E. Small, Wendy N. Reed, 
Deborah C. Brentani, Wright & 
Talisman, P.C., 1200 G Street, NW., 


Suite 600, Washington, DC 20005 and 
Mr. Richard J. Smith, Assistant 
Secretary, Emera Energy Services, Inc., 
c/o Emera Incorporated, 1894 
Barrington Street, 18th Floor, Barrington 
Tower, P.O. Box 910, Halifax, Nova 
Scotia, CANADA B3J 2W5. 

A final decision will be made on this 
application after the environmental 
impacts have been evaluated pursuant 
to the National Environmental Policy 
Act of 1969, and a determination is 
made by the DOE that the proposed 
action will not adversely impact on the 
reliability of the U.S. electric power 
supply system. 

Copies of this application will be 
made available, upon request, for public 
inspection and copying at the address 
provided above or by accessing the 
program’s Home Page at http:// 
www.fe.doe.gov/programs/ 
electricityregulation/. Upon reaching the 
Home page, scroll down and select 
“Pending Proceedings.” 

Issued in Washington, DC, on April 17, 
2006. 

Anthony J. Como, 

Director, Permitting and Siting, Office of 
Electricity Delivery and Energy Reliability. 
{FR Doc. 06-3817 Filed 4-20-06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 
[Docket No. EA-312] 


Application to Export Electric Energy; 
Emera Energy U.S. Subsidiary No. 2, 
Inc. 


AGENCY: Office of Electricity Delivery 
and Energy Reliability, DOE. 
ACTION: Notice of application. 


SUMMARY: Emera Energy U.S. Subsidiary 
No. 2, Inc. (Emera Sub 2) has applied for 
authority to transmit electric energy 
from the United States to Canada * 
pursuant to section 202(e) of the Federal 
Power Act. 

DATES: Comments, protests or requests 
to intervene must be submitted on or 
before May 8, 2006. 

ADDRESSES: Comments, protests or 
requests to intervene should be 
addressed as follows: Office Electricity 
Delivery and Energy Reliability (Mail 
Code OE-20), U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585-0350 (FAX 
202-586-5860). 

FOR FURTHER INFORMATION CONTACT: _ 
Xavier Puslowski (Program Office), 202— 
586-4708 or Michael Skinker TProgram 
Attorney), 202-586-2793. 
SUPPLEMENTARY INFORMATION: Exports of 
electricity from the United States to a 


foreign country are regulated and 
require authorization under section 
202(e) of the Federal Power Act (FPA) 
(16 U.S.C. 824a(e)). 

On April 5, 2006, the Department of 
Energy (DOE) received an application 
from Emera Sub 2 to transmit electric 
energy from the United States to 
Canada. Emera Sub 2 is a Delaware 
corporation and wholly-owned indirect 
subsidiary of Emera Incorporated. 
Emera Incorporated owns two wholly- 
owned subsidiaries, Bangor Hydro- 
Electric Company, a transmission and 


. distribution company providing 


wholesale and retail service in Maine, 
and Nova Scotia Power Inc. that serves 
customers located in Nova Scotia, 
Canada. Emera Sub 2 does not own or 
control any transmission or distribution 
assets, nor does it have a franchised 
service area. The electric energy which 
Emera Sub 2 proposes to export to 
Canada would be purchased from the | 
marketplace and would be surplus-to 
the power needs in the United States. 
Emera Sub 2 proposes to arrange for 
the delivery of electric energy to Canada 
over the existing international 
transmission facilities presently owned 


-by Basin Electric Power Cooperative, 


Bonneville Power Administration, 
Eastern Maine Electric Cooperative, 
International Transmission Company, 
Joint Owners of the Highgate Project, 
Long Sault, Inc., Maine Electric Power 
Company, Maine Public Service 
Company, Minnesota Power Inc., 
Minnkota Power Cooperative, New York 
Power Authority, Niagara Mohawk 
Power Corporation, Northern States 
Power, and Vermont Electric 
Transmission Company. The 
construction, operation, maintenance, 
and connection of each of the 
international transmission facilities to 
be utilized by Emera Sub 2 as more fully 
described in the application, has 
previously been authorized by a 
Presidential permit issued pursuant to 
Executive Order 10485, as amended. 

In its application Emera Sub 2 
requests expedited treatment and 
requests that export authority, if 
granted, be made effective as of May 1, 
2006. In response to the Emera Sub 2 
regest, DOE has shortened the comment 
period to 15 days. 

Procedural Matters: Any person 


- desiring to become a party to this 


proceeding or to be heard by filing 
comments or protests to this application 
should file a petition to intervene, 
comment or protest at the address 
provided above in accordance with 

§§ 385.211 or 385.214 of the FERC’s 
Rules of Practice and Procedures (18 
CFR 385.211, 385.214). Fifteen copies of 
each petition and protest should be filed 
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‘with DOE on or before the date listed 
above. 

Additional copies are to be filed 
directly with Calvin Bell, Emera Energy 
Services, Inc., One Cumberland Place, 
Suite 102, Bangor, ME 04401; Deborah 
C. Brentani, Wright & Talisman, P.C., 
1200 G Street, NW., Suite 600, 
Washington, DC 20005 and Richard J. 
Smith, Assistant Secretary, Emera 
Energy U.S. Subsidiary No. 2, Inc., c/o 
Emera Incorporated, 1894 Barrington 


Street, 18th Flr., Barrington Tower, P.O. 


Box 910, Halifax, Nova Scotia, Canada 
B3J 2W5. 

A final decision will be made on this 
application after the environmental 
impacts have been evaluated pursuant 
to the National Environmental Policy 
Act of 1969, and a determination is 
made by the DOE that the proposed 
action will not adversely impact on the 
reliability of the U.S. electric power 
supply system. 

Copies of this application will be 


made available, upon request, for public 


~ inspection and copying at the address 
provided above or by accessing the 
program’s Home Page at http:// 
www.fe.doe.gov/programs/ 


electricityregulation/. Upon reaching the 


Home Page, select ‘Pending 
Proceedings.” 
Issued in Washington, DC, on April 17, 

2006. 

Anthony J. Como, 

Director, Permitting and Siting, Office of 
_Electricity Delivery and Energy Reliability. 
[FR Doc. E6-6033 Filed 4-20-06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Oak Ridge 
Reservation . 

AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: This notice announces a * 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Oak Ridge 
Reservation. The Federal Advisory 
Committee Act (Pub. L. No. 92-463, 86 
Stat. 770) requires that public notice of 
this meeting be announced in the 
Federal Register. 

DATES: Wednesday, May 10, 2006, 6 
p.m. 


ADDRESSES: DOE Information Center, 
475 Oak Ridge Turnpike, Oak Ridge, 
Tennessee. 

FOR FURTHER INFORMATION CONTACT: Pat 
Halsey, Federal Coordinator, 
Department of Energy Oak Ridge 


Operations Office, P.O. Box 2001, EM— 
90, Oak Ridge, TN 37831. Phone (865) 


576—4025; Fax (865) 576-5333 or e-mail: 


halseypj@oro.doe.gov or check the Web 


site at http://www.oakridge.doe.gov/em/ 


ssab. 
SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE in the areas of environmental 
restoration, waste management, and 
related activities. 

Tentative Agenda: Update on the Oak 
Ridge Environmental Management 
Program. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Board either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to the agenda item should 
contact Pat Halsey at the address or 
telephone number listed above. 
Requests must be received five days 
prior to the meeting and reasonable 
provision will be made to include the 
presentation in the agenda. The Deputy 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Individuals 
wishing to make public comment will 
be provided a maximum of five minutes 
to present their comments. 

Minutes: Minutes of this meeting will 
be available for public review and 
copying at the Department of Energy’s 
Information Center at 475 Oak Ridge 
Turnpike, Oak Ridge, TN, between 8 
a.m. and 5 p.m., Monday through 
Friday, or by writing to Pat Halsey, 
Department of Energy, Oak Ridge 
Operations Office, P.O. Box 2001, EM— 
90, Oak Ridge, TN 37831, or by calling 
her at (865) 576-4025. 

Issued at Washington, DC, on April 18, 
2006. 

Rachel M. Samuel, 

Deputy Advisory Committee Management 
Officer. 

(FR Doc. E6-6017 Filed 4--20—06; 8:45 am] 
BILLING CODE 6450-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8160-5] 


Agency Information Collection 
Activities OMB Responses 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This document announces the 
Office of Management and Budget’s 
(OMB) response to Agency Clearance 


requests, in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations are listed in 40 CFR part 9 
and 48 CFR chapter 15. 

FOR FURTHER INFORMATION CONTACT: 
Susan Auby (202) 566-1672, or e-mail at 
auby.susan@epa.gov and please refer to 
the appropriate EPA Information 


- Collection Request (ICR) Number. 


SUPPLEMENTARY INFORMATION: 


OMB Responses to Agency Clearance 
Requests 


OMB Approvals 


EPA ICR No. 2200.01; Secondary Non- 
Ferrous Metal Processing Area Source 
Standard Development Questionnaire; 
was approved 03/14/2006; OMB 
Number 2060-0576; expires March 31, 
2009. 

EPA ICR No. 1188.08; TSCA section 
5(a)(2) Significant New Use Rules for 
Existing Chemicals (Renewal); in 40 
CFR part 721; was approved March 16, 
2006; OMB Number 2070-0038; expires 
March 31, 2009. 

EPA ICR No. 0152.08; Notice of 
Arrival of Pesticides and Devices 
(FIFRA); was approved March 31, 2006; 
in 19 CFR part 12; OMB Number 2070- 
0020; expires March 31, 2009. 

EPA ICR No. 1426.07; EPA Worker 
Protection Standards for Hazardous 
Waste Operations and Emergency 
Response (Renewal); was approved 
March 21, 2006; OMB Number 2050— 
0105; expires March 31, 2009. 

EPA ICR No. 1286.07; Used Oil 
Management Standards Recordkeeping 
and Reporting Requirements (Renewal); 
in 40 CFR 279.42, 40 CFR 279.43(c), 40 
CFR 279.44, 40 CFR 279.45(g), 40 CFR 
279.46, 40 CFR 279.51, 40 CFR 
279.52(a)(6), 40 CFR 279.52(b), 40 CFR 
279.53, 40 CFR 279.54(f), 40 CFR 
279.54(h)(1), 40 CFR 279.55, 40 CFR 
279.56, 40 CFR 279.57, 40 CFR 279.62, 
40 CFR 279.63, 40 CFR 279.64(f), 40 
CFR 279.65, 40 CFR 279.66, 40 CFR 
279.72, 40 CFR 279.73, 40 CFR 279.74, 
40 CFR 279.75(a), 40 CFR 279.82(b); was 
approved March 16, 2006; OMB Number 
2050-0124; expires March 31, 2009. 

EPA ICR No. 1130.08; NSPS for Grain 
Elevators (Renewal); in 40 CFR part 60, 
subpart DD; was approved March 23, 
2006; OMB Number 2060-0082; expires 
March 31, 2009. 

EPA ICR No. 2027.03; NESHAP for 
Flexible Polyurethane Foam Fabrication 
(Renewal); in 40 CFR part 63, subpart 
MMMM\M; was approved March 28, 
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2006; OMB Number 2060-0516; expires 
March 31, 2009. 

EPA ICR No. 0111.11; NESHAP for 
Asbestos (Renewal); in 40 CFR part 61, 
subpart M; OMB Number 2060-0101; 
was approved April 2, 2006; OMB 
Number 2060-0101; expires April 30, 
2009. 

EPA ICR No. 2032.05; NESHAP for 
Hydrochloric Acid Production (Final 
Rule); in 40 CFR part 63, subpart 
NNNN; was approved April 3, 2006; 
OMB Number 2060-0529; expires July 
31, 2006. 

EPA ICR No. 1698.06; Reporting and 
Recordkeeping Requirements Under 
EPA’s Waste Wise Program (Renewal): 
was approved March 29, 2006; OMB 
Number 2050-0139; expires April 30, 
2007. 

EPA ICR No. 1755.07; Regulatory Pilot 
Projects (Renewal); was approved March 
28, 2006; OMB Number 2010-0026; 
expires October 21, 2007. 


Comment Filed 


EPA ICR No. 1230.18; Prevention of 
Significant Deterioration and 
Nonattainment New Source Review: 
Emissions Test for Electric Generating . 
Units (Proposed Rule); OMB Number 
2060-0003; OMB filed comments on 
March 24, 2006. 

EPA ICR No. 1415.06; NESHAP for 
Perchloroethylene Dry Cleaning 
Facilities (Proposed Rule for Leak 
Detection); in 40 CFR part 63, subpart 
M; OMB Number 2060-0234; OMB filed 
comments on March 28, 2006. 

EPA ICR No. 1801.05; NESHAP from 
the Portland Cement Manufacturing 
Industry (Proposed Rule); OMB Number 
2060-0416; OMB filed comments on 
March 28, 2006. 

EPA ICR No. 2170.01; Air Emissions 
Reporting Requirements (AERR)_ 
Proposed Amendments; in 40 CFR part 
51, subpart A; 40 CFR 51.122; OMB 
filed comments on March 30, 2006. 

Dated: April 10, 2006. 

Oscar Morales, 

Director, Collection Strategies Division. 
{FR Doc. E6-6006 Filed 4-20-06; 8:45 am} 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8160-3] 


Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; NSPS for Kraft Pulp Mills 
(Renewal); EPA ICR Number 1055.08, 
OMB Control Number 2060-0021 


- AGENCY: Environmental Protection 


Agency (EPA). 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), this document 
announces that an Information 
Collection Request (ICR) has been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
approval. This is a request to renew an 
existing approved collection. The ICR, 
which is abstracted below, describes the 
nature of the information collection and 
its estimated burden and cost. 

DATES: Additional comments may be 
submitted on or before May 22, 2006. 
ADDRESSES: Submit your comments, 
referencing docket ID Number EPA- 
HQ-OECA-—2005-0039, to (1) EPA 
online using http://www.regulations.gov 
(our preferred method), by e-mail to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center (EPA/DC), Environmental 
Protection Agency, Enforcement and 
Compliance Docket and Information 
Center, mail code 2201T, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460, and (2) OMB by 
mail to: Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), 
Attention: Desk Officer for EPA, 725 
17th Street, NW., Washington, DC 
20503. 


FOR FURTHER INFORMATION CONTACT: 
Leonard Lazarus, Compliance 
Assessment and Media Programs 
Division (CAMPD), Office of 
Compliance, (2223A), Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460; 
telephone number: (202) 564-6369; fax 
number: (202) 564—0050; e-mail address: 
lazarus.leonard@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 


- procedures prescribed in 5 CFR 1320.12. 


On May 6, 2005 (70 FR 24020), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. Any additional comments on 
this ICR should be submitted toEPA 
and OMB within 30 days of this notice. 
EPA has established a public docket 
for this ICR under docket ID Number 
which is 
available for online viewing at http:// 
www.regulations.gov, or in person 
viewing at the Enforcement and 
Compliance Docket and Information 


-Center in the EPA Docket Center (EPA/ 


DC), EPA West, Room B102, 1301 
Constitution Avenue, NW., Washington, 
DC. The EPA/DC Public Reading Room 
is open from 8 a.m. to 4:30 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 


Reading Room is (202) 566-1744, and 
the telephone number for the 
Enforcement and Compliance Docket 
and Information Center Docket is (202) - 
566-1752. 

Use EPA’s electronic docket and » 
comment system at http:// 
www.regulations.gov, to submit or view 
public comments, access the index 
listing of the contents of the docket, and 


‘to access those documents in the docket 


that are available electronically. Once in 
the system, select ‘docket search,” then 
key in the docket ID number identified 
above. Please note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at http://www.regulations.gov 
as EPA receives them and without 
change, unless the comment contains 
copyrighted material, CBI, or other 
information whose public disclosure is 
restricted by statute. For further 
information about the electronic docket, 
go to http://www.regulations.gov. 

Title: NSPS for Kraft Pulp Mills 
(Renewal). 

ICR numbers: EPA ICR Number 
1055.08, OMB Control Number 2060-— 
0021. 

ICR Status: This ICR is scheduled to 
expire on April 30, 2006. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 
pending at OMB. An Agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information, unless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations in title 40 of the CFR, after 
appearing in the Federal Register when 


_ approved, are listed in 40 CFR part 9, 


are displayed either by publication in 
the Federal Register or by other 
appropriate means, suth as on the 
related collection instrument or form, if 
applicable. The display of OMB control 
numbers in certain EPA regulations is 
consolidated in 40 CFR part 9. 
Abstract: Respondents are owners or 
operators of kraft pulp mills. These 
standards apply to total reduced sulfur 
(TRS) and particulate matter emissions 
from new, modified and reconstructed 
kraft pulp mills. Owners or operators of 


- the affected facilities described must 


make initial reports when a source 
becomes subject, conduct and report on 
a performance test, demonstrate and 
report on continuous monitor 
performance, and maintain records of 
the occurrence and duration of any 
startup, shutdown, or malfunction in 
the operation of an affected facility. 
Semiannual reports of excess emissions 
are required. These notifications, 
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reports, and records are essential in 
determining compliance; and are 
required, in general, of all sources 
subject to New Source Performance 
Standards (NSPS). 

Any owner or operator subject to the 
provisions of this part shall maintain a 
file of these measurements, and retain 
the file for at least two years following 
the date of such measurements, 
maintenance reports, and records. All 
reports are sent to the delegated state or 
local authority. In the event that there 
is no such delegated authority, the 
reports are sent directly to the EPA 
regional office. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9: and are 
identified on the form and/or 
instrument, if applicable. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 37 hours per 
response. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements which have subsequently 
. changed; train personnel to be able to 
respond to a collection of information; 
search data sources; complete and 
review the collection of information; 
and transmit or otherwise disclose the 
information. 

Respondents/Affected Entities: 
Owners or operators of kraft pulp mills. 
Estimated Number of Respondents: 

100. 

Frequency of Response: Initially, 
Semiannually, On Occasion. 

Estimated Total Annual Hour Burden: 
15,235. 

Estimated Total Annual Cost: 
$5,194,799, includes $344,900 capital/ 
startup costs and $3,620,000 annualized 
O&M costs, and $1,229,899 annual labor 
cost. 

Changes in the Estimates: There is an 
increase of 3,128 hours in the total 
estimated burden currently identified in 
the OMB Inventory of Approved ICR 
Burdens. This increase is due to an 
increase in the number of kraft pulp 


mills that become subject to subpart BB, 
and an expansion of the calculations to _ 
include managerial and clerical labor 
rates. The increase in O&M costs is due 
to an increase in equipment 
maintenance costs. 

Dated: April 6, 2006 
Oscar Morales, _ 
Director, Collection Strategies Division. 
[FR Doc. E6-6008 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8160—4] 


Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 


Request; Notification of Regulated 


Waste Activity (Renewal), EPA ICR 
Number 0261.15, OMB Control Number 
2050-0028 


AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 


_ that an Information Collection Request 


(ICR) has been forwarded to the Office 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. This ICR is scheduled to 
expire on April 30, 2006. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 
pending at OMB. This ICR describes the 
nature of the information collection and 
its estimated burden and cost. 


DATES: Additional comments may be 


submitted on or before May 22, 2006. 


- ADDRESSES: Submit your comments, 
referencing docket ID number EPA-HQ-— 


RCRA-—2005-—0013, to (1) EPA online 
using http://www.regulations.gov (our 
preferred method), or by mail to: RCRA 
Docket (5305T), U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460; 
and (2) OMB by mail to: Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), Attention: Desk Officer for EPA, 
725 17th Street, NW., Washington, DC 
20503. 


FOR FURTHER INFORMATION CONTACT: 
Toshia King, Office of Solid Waste, 
mailcode 5303W, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460; 
telephone number: 703-308-7033; fax 


number: 703-308-8617; e-mail address: 
king.toshia@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 


‘procedures prescribed in 5 CFR 1320.12. 


On August 15, 2005 (70 FR 47837), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. Any additional comments on 
this ICR should be submitted to EPA 
and OMB within 30 days of this notice. 
EPA has established a public docket 
for this ICR under Docket ID No. EPA- 
HQ-RCRA-2005-0013, which is 
available for online viewing at http:// 
www.regulations.gov, or in person 
viewing at the RCRA Docket in the EPA 


Docket Center (EPA/DC), EPA West, 


Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The EPA/DC 
Public Reading Room is open from 8 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Reading Room 
is 202-566-1744, and the telephone 
number for RCRA Docket is (202) 566— 
0270. 

Use EPA’s electronic docket and 
comment system at http:// 
www.regulations.gov, to submit or view 
public comments, access the index 
listing of the contents of the docket, and 
to access those documents in the docket 
that are available electronically. Once in 
the system, select ‘‘docket search,” then 
key in the docket ID number identified 
above. Please note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at http://www.regulations.gov 
as EPA receives them and without 
change, unless the comment contains 
copyrighted material, CBI, or other 
information whose public disclosure is 
restricted by statute. For further 
information about the electronic docket, 
go to http://www.regulations.gov. 

Title: Notification of Regulated Waste 
Activity (Renewal). 

ICR numbers: EPA ICR No. 0261.15, 
OMB Control No. 2050-0028.- 

ICR status: This ICR is currently | 
scheduled to expire on April 30, 2006. 
Under OMB regulations, the Agency 
may continue to conduct or sponsor the 
collection of information while this 
submission is pending at OMB. An 
Agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information, unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in title 40 of the CFR, 


after appearing in the Federal Register 


when approved, are listed in 40 CFR 


part 9, are displayed either by 
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publication in the Federal Register or 
by other appropriate means, such as on 
the related collection instrument or 
form, if applicable. The display of OMB 
control numbers in certain EPA - 
regulations is consolidated in 40 CFR 
part 9. 

Abstract: Section 3010 of Subtitle C of 
RCRA, as amended, requires any person 
who generates or transports regulated 

' waste or who owns or operates a facility 
for the treatment, storage, or disposal 
(TSD) of regulated waste to notify EPA 
of their activities, including the location 
and general description of activities and 
the regulated wastes handled. The 
facility is then issued an EPA 
Identification number. The facilities are 
required to use the Notification Form 
(EPA Form 8700-12) to notify EPA of 
their hazardous waste activities. EPA 
needs this information to determine the 
universe of persons who generate, 
handle, and manage these regulated 
wastes; assign EPA Identification 
Numbers; and ensure that these 
regulated wastes are managed in a way 
that protects human health andthe 
environment, as required by RCRA, as 
amended. 

EPA enters notification information 
submitted by respondents into the EPA 
National data base and assigns EPA 
Identification Numbers. EPA uses the 
information primarily for tracking 
purposes, and secondarily for a variety 
of enforcement and inspection 
purposes. In addition, EPA uses this 
information to identify the universe of 
regulated waste generators, handlers, 
and managers and their specific 
regulated waste activities. Finally, EPA 
uses this information to ensure that 
regulated waste is managed properly, 
that statutory provisions are upheld, 
and that regulations are adhered to by 
facility owners or operators. 

Section 3007(b) of RCRA and 40 CFR 
part 2, subpart B, which defines EPA’s 
general policy on public disclosure of 


information, both contain provisions for | 


confidentiality. However, the Agency 
does not anticipate that businesses will 
assert a claim of confidentiality covering 
all or part of the Notification of 
Regulated Waste Activity. If such a 
claim were asserted, EPA must and will 
treat the information in accordance with 
the regulations cited above. EPA also 
will assure that this information 
collection complies with the Privacy 
Act of 1974 and OMB Circular 108. 
Burden Statement: The annual public 


reporting and recordkeeping burden for — 


this collection of information is 
estimated to average 2 hours per 
response for the initial notification, and 
1 hour per response for any subsequent 
notifications. Burden means the total 


time, effort, or financial resources 
expended by personis to generate, 
maintain, retain, or disclose or provide 
information to or for a Federal agency. 
This includes the time needed to review 
instructions; develop, acquire, install, 
and utilize technology and systems for 
the purposes of collecting, validating, ~ 
and verifying information, processing 
and maintaining information, and 
disclosing and providing information; 
adjust the existing ways to comply with 
any previously applicable instructions 
and requirements; train personnel to be 
able to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and tramsmit or otherwise 
disclose the information. 

Respondents/Affected Entities: 
Business or other for-profit. 

Estimated Number of Respondents: 
55,915. 

Frequency of Response: On occasion. 

Estimated Total Annual Hour Burden: 
100,307 hours. 

Estimated Total Annual Cost: 
$9,690,000, includes $0 annualized 
capital costs and $235,000 annualized 
O&M costs and $9,455, 000 annual labor 
costs. 

Changes in the Estimates: There is an 
increase of 4,057 hours in the total 
estimated burden currently identified in 
the OMB Inventory of Approved ICR 
Burdens. This increase is due to 
adjustments in the estimate of the 
number of respondents submitting 
subsequent notifications. Prior to this 
renewal, EPA did not have a consistent 
mechanism in place to track subsequent 
notifications from state to state. The 
information from the current database 
shows that the number of respondents 
submitting subsequent notifications was 
underestimated in the past. 


Dated: April 10, 2006. 
Oscar Morales, 


- Director, Collection Strategies Division. 


[FR Doc. E6-6009 Filed 4—20—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6674-5] 


Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and Section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 


to the Office of Federal Activities at 
202-564-7167. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in the 
Federal Register dated April 7, 2006 (71 
FR 17845). : 


Draft EISs 


EIS No. 20050410, ERP No. D-COE- 
E34031-FL, Central and Southern 
Florida Project, Comprehensive 
Everglades Restoration Plan, 
Implementation, Everglades 
Agricultural Area Storage Reservoirs, 

. Palm Beach County, FL. 

Summary: EPA is fully supportive of 
the construction and operation of 
Everglades Agricultural Area Storage 
Reservoirs as a vital Comprehensive 
Everglades Restoration Plan component. - 
However, EPA expressed environmental 
concerns about water quality, and 
requested that the Final EIS include 
additional water quality documentation, 
modeling and monitoring. 

Rating EC1. 


EIS No. 20050448, ERP No. D-BLM- 
J65455-MT, Upper Missouri River 
Breaks National Monument Resource 
Management Plan, Implementation, 
Blaine, Chouteau, Fergus and Phillips 
Counties, MT. 

Summary: EPA expressed 
environmental concerns about 
impacts to water quality and aquatic 
habitat wildlife habitat and ecosystem 
processes, historic and cultural 
resources. 

Rating EC2. 


EIS No. 20050462, ERP No. D-IBR- 
K39095-CA, South Delta 
Improvements Program, To Improve 
Water Quality, Water Conveyance, 

‘ and Fish Habitat Conditions, Central 
Valley Project, U.S. Army COE’ 
Section 404 Permit, South 
Sacramento-San Joaquin River Delta, 
Several Counties, CA. 


Summary: EPA expressed 
environmental concerns about effects of 
Stage 1 on implementation of Clean 


_ Water Act Total Maximum Daily Load 


(TMDL) measures to improve water 
quality, and recommended 
establishment of a water quality 
monitoring and assessment program and 
that increased export pumping not be 
initiated until after the stage 2 
operations decision. 


Rating EC2. 


EIS No. 20050538, ERP No. D-AFS- 
K65295-CA, Horse Heli Project, 
Harvest Merchantable Timber, Thin 
Stands, Treat Fuels, and Conduct 
Associated Activities, Klamath 
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Natiorial Forest, Oak Knoll Ranger 
_ District, Siskiyou County, CA. 
Summary: EPA expressed 
environmental concerns about the 
potential for cumulative effects to the 
watershed, including non-target species 
and aquatic resource. 
Rating EC2. 


EIS No. 20060014, ERP No. D-NPS- 
F61023-OH, Dayton Aviation Heritage 
National Historical Park, General 
Management Plan Amendment, 
Implementation, Dayton, OH. 
Summary: EPA expressed has 

environmental concerns about impacts 

to air quality, water quality, and 
wetlands, and requested additional 
information be included in the Final 

EIS. 

Rating EC2. 


- Ranger District, Chequamegon-Nicole Battlefield and Fort Miamis National 
National Forest, Florence and Forest Historic Site, General Management 
Counties, WI. Plan, Implementation, Lucas County, 
Summary: EPA expressed OH. 

environmental concern about ' Summary: The Final EIS addresses 

cumulative impacts from pesticide use, _ the recommendations EPA made on 

invasive species, disturbance during reducing the spread of invasive plants 
nesting and breeding seasons, and species and the use of native plants in 
fragmentation to wildlife, and their landscape design, therefore, EPA has no 
habitat. objections to the proposed project. 

Rating EC2. EIS No. 20060070, ERP No. F-AFS- 

Final EISe L65465—OR, Tamarack Quarry 


t Expansion Project, Secure a Long- 

EIS No. 20060003, ERP No. F-AFS- Term Economical Source of Rock 
J65425-00, Black Hills National Forest Material to Use for Highway and Road 
Land and Resource Management Plan Maintenance, Mt. Hood National. 
Phase II Amendment, Proposal to Forest, Clackamas County, OR. 
Amend the 1997 Land and Resource Summary: EPA does not object to the 
Management Plan, Custer, Fall River, 


proposed project. 
Lawrence, Meade and Pennington EIS No. 20060079, ERP No. F-FHW- 
Counties, SD and Crook and Weston 5: 


EIS No. 20060015, ERP No. D-AFS- 


K65297-CA, Kirkwood Mountain 
Resort, Proposed 2003 Mountain 
Master Development Plan, 
Implementation, Eldorado National 
Forest, Amador, Alpine and EL 
Dorado Counties, CA. 


Summary: EPA expressed 


Counties, WY. 

Summary: EPA continues to have 
environmental concerns about adverse 
impacts to water quality, impacts from 
runoff and soil erosion, and to fish and 
wildlife habitat. 

EIS No. 20060021, ERP No. F-AFS- 

J65356-UT, Quitchupah Creek Road 


F40417-WI, WI-83 Highway 
Improvements, County NN in 
Mukwonago to WI-16 in Hartland, 
Funding and U.S. Army COE Section 
404 Permit Issuance, Waukesha 
County, WI. ; 
Summary: EPA continues to express 
environmental concerns that wetland 
impacts have not been adequately 


Project, Public Road Construction to 
Provide Access from UT-10 to the 
Acord Lakes Road, Application for 
Right-of-Way Grant, Fishlake National 
Forest, Sevier County Special Services 


environmental concerns about 
cumulative effects to the watershed and 
impacts to water resources, air quality, 
as well as traffic, and noise. 


Rating EC2. 


mitigated and requested that addition 

mitigation be provided. 

EIS No. 20060087, ERP No. F-AFS- 
F65059-IL, Shawnee National Forest 


EIS No. 20060027, ERP No. D-AFS- 
K65298-CA, Kings River Project, 
Proposal to Restore Historical Pre- 
1850 Forest Conditions, 
Implementation, High Sierra Ranger 
District, Sierra National Forest, Fresno 
County, CA. 

Summary: EPA expressed 


District (SSD), Sevier and Emery 

Counties, UT. 

Summary: The final EIS did include 
a monitoring plan and additional ~ 
mitigation measures to address 
objections raised by EPA with erosion 
and impacts to water quality, but EPA 
continues to have concerns with the 
potential impacts to water quality from 


Trails Designation Project, Phase 1, 
Designation, Construction and 
Maintenance for Trail System within 
Four Watershed: Eagle Creek, Big 
Grand Pierre Creek, Lusk Creek and 
Upper Bay Creek, Hidden Springs 
Ranger District, Gallatin, Hardin, 
Johnson, Pope and Saline Counties, 
IL. 


Summary: The Final EIS adequately 


environmental concerns because the 

proposed action increases the potential 

for adverse impacts to aquatic and late 

successional forest species, including a 

trend towards federal listing for the 

Federal ‘candidate Yosemite toad. 

Rating EC2. 

EIS No. 20050516, ERP No. DS-SFW- 
F64005-00, Upper MissisSippi River 
National Wildlife and Fish Refuge, 
Comprehensive Conservation Plan, A 


both the old roads and new roads from 

this project. 

EIS No. 20060031, ERP No. F-NPS- 
B65012-ME, Schoodic General 
Management Plan Amendment, 
Implementation, Acadia National 
Park, ME. 

Summary: EPA does not object to the 
proposed project. 

EIS No. 20060033, ERP No. F-FRA- 


addressed EPA’s concerns with trail 

density standards, seasonal and wet- 

weather closures, and the impacts to 
water quality; therefore, EPA does not 
object to the proposed project. 

EIS No. 20060092, ERP No. F-AFS- 
J65417-MT, Frenchtown Face 
Ecosystem Restoration Project, 
Maintenance and Improvement of 
Forest Health, Risk Reduction of 


New Alternative E: Modified Wildlife 
and Integrated Public Use, 
Implementation, MN, WI, IL and IA. 


Summary: EPA does not object to the 


K53011-CA, Los Angeles Union 
Station Run-Through Tracks Project, 
Pedestrian Access Improvements, 
Connectivity and Increase the 


Damage Insects and Disease, Lolo 
National Forest, Ninemile Ranger 
District, Missoula, MT. 


Summary: EPA continues to express 


Capacity, City Los Angeles, Los 

Angeles County, CA. 

Summary: EPA continues to express 
environmental concerns about 
particulate matter less than 2.5 microns 
in diameter (PM2.5) and requested 
mitigation to reduce these diesel-related 
emissions. 

EIS No. 20060057, ERP No. F-NPS- 

F65047-OH, Fallen Timbers 


environmental concerns about potential 

adverse impacts from roads, OHV use, 

grazing and oil and gas development to 
water quality, aquatic resources and the 
protection of unique cultural and 

natural resources. 

EIS No. 20060130, ERP No. F-COE- 
K40260-CA, Adoption—CA-905 
Freeway or Tollway Construction 
Project Route Location, Adoption and 


proposed action. 
Rating LO. 


EIS No. 20060025, ERP No. DS-AFS- 
F65034-WI, Northwest Howell 
Vegetation Management Project, New 
Information to Address Inadequate 
Disclosure of the Cumulative Effects 
Analysis for Six Animal and Two 
Plant Species, Eagle River-Florence 
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* Construction, Otay Mesa Port of Entry 
to I-805, Funding and U.S. Army COE 
Section 404 Permit Issuance, San 
Diego County, CA. 

Summary: EPA continues to express 
environmental concerns about impacts 
to waters of the U.S., and requested 


additional avoidance and minimization 


of water impacts. 


EIS No. 20060030, ERP No. FA-COE- 


F28000-IL, Sugar Creek Municipal 
Water Supply, Updated Information, 
Proposed New 1172 Acre Water ~ 
Supply Reservoir, Construction, COE 
Section 404 Permit Issuance, City of 
Marion, Williamson and Johnson 
Counties, IL. 


Summary: EPA expressed 


Contact: Vicki Campbell 916—414—- 
6464. 

EIS No. 20060135, Final EIS, FHW, OH, 
US-24 Transportation Project, 
Improvements between Napoleon to 
Toledo, Funding, Lucas and Henry 
Counties, OH. Wait Period Ends: 05/ 


22/2006, Contact: Mark Vonder Embse_ 


614-280-6854. 

EIS No. 20060136, Draft EIS, AFS, AK, 
“Kenai Winter Access Project, Develop 
a Winter Access Management Plan for. 
2006/2007 Winter Season, 
Implementation, Seward Ranger 
District, Chugach National Forest, 
Located on the Kenai Peninsula in 
Southcentral, AK. Comment Period 
Ends: 06/05/2006, Contact: Sharon 
Randall 907-743-9497. 


U.S. Army COE Section 404 Permit, 
Chequamegon-Nicolet National 
Forest, Lakewood-Laona Ranger 
District, Oconto and Langlade 
Counties, WI. Comment Period Ends: 
06/05/2006, Contact: Paul Sweeney 
715-276-6333. 


EIS No. 20060142, Final EIS, AFS, ID, 


Sixshooter Project, To Reduce the 
Threats of Insect Infestation and 
Wildfire, Sixmile and West Fork 
Creek, Boise National Forest, Emmett 
Ranger District, Gem County, ID. Wait 
Period Ends: 05/22/2006, Contact: 
Scott Godfrey 208-365-7000. - 


EIS No. 20060143, Draft EIS, NPS, MA, 


Cape Cod National Seashore (CACO) 
Hunting Program, General 
Management Plan, Implementation, 


environmental concerns about water 
quality impacts, cumulative and 
indirect impacts, and costs, and 
suggested that these issues be addressed 
prior to issuance of a Record of 
Decision. 

EIS No. 20050553, ERP No. FS-STB- 


Barnstable County, MA. Comment 
Period Ends: 06/19/2006, Contact: 
George E. Price, Jr. 508-349-3785. 
EIS No. 20060144, Final EIS, FHW, IN, 
US-31 Improvement from Plymouth 
to South Bend, Running from 
Southern Terminus at US—30 to 


EIS No. 20060137, Draft EIS, AFS, WI, 
Twentymile Restoration Project Area, 
Restore Northern Hardwood Forests to 
an Uneven-aged Condition, Great 
Divide Ranger District, Chequamegon- 
Nicolet National Forest, Ashland and 
Bayfield Counties, WI. Comment 


J53005-00, Powder River Basin 
Expansion Project, New Information, 
Addressing Four Environmental 
Issues Remanded by the 8th Circuit - 
Court of Appeals, Finance Docket No. 
33407—Dakota, Minnesota, Eastern 
Railroad, SD,WYand MN. . 


Summary: EPA continues to express 


Period Ends: 06/05/2006, Contact: 
Debra Proctor 715-634-4821. 

EIS No. 20060138, Draft EIS, BLM, CA, 
United States Gypsum Expansion/ 
Modernization Project, Expand and 
Upgrade Plaster City Plant to Increase 
Wallboard Production Capacity with 
Related increases in Water Supply, 


Northern Terminus at US—20, 
Marshall and St. Joseph Counties, IN. 
Wait Period Ends: 05/22/2006, 
Contact: Larry Neil 317-226-7480. 


EIS No. 20060145, Final EIS, COE, PA, 


Alleghany and Ohio Rivers 
Commercial Sand and Gravel 
Dredging Operations, Granting and 


Extending Permits for Continuance of 
Dredging and U.S. Army COE Section 
10 and 404 Permits Issuance, PA. 
Wait Period Ends: 05/22/2006, 
Contact: Scott Hans 412-395-7154. 

EIS No. 20060146, Draft EIS, UAF, HI, 
Hickam Air Force Base and Bellows 
Air Force Station, 15th Airlift Wing, 
Housing Privatization Phase II, To 
Transfer the Remaining Housing 
Units, and Associated Infrastructure 
to Selected Offeror, O’ahu, HI. 
Comment Period Ends: 06/05/2006, 
Contact: Ron Lanier 808-449-1584 
x238. 

EIS No. 20060147, Draft EIS, FTA, MN, 
Central Corridor Project, Develop a 
Light Rail Facility or a Busway/Bus 
Rapid Transit Facility, 11 miles 
between downtown Minneapolis and 
downtown St. Paul, Minnesota, Twin 
Cities Metropolitan Area, MN. 
Comment Period Ends: 06/05/2006, 
Contact: Marisol Simon 312—353- 
3789. 


Amended Notices 


EIS No. 20060122, Draft EIS, BIA, WA, 

_ Cowlitz Indian Tribe Trust 
Acquisition and Casino Project, Take 
151.87 Acres into Federal Trust and 
Issuing of Reservation Proclamation, 
and Approving the Gaming 
Development and Management 
Contract, Clack County, WA. 


environmental concerns about aquatic 
resource/wetland impacts and the 
proposed mitigation strategies. 

Dated: April 18, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance neces Office 
of Federal Activities. 


[FR Doc. 06-3828 Filed 4—20-06;.8:45 am] 
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Right-of-Way Grant, Imperial County, 
CA. Comment Period Ends: 06/20/ 
2006, Contact: Linda Self 760—337- 
4426. 

EIS No. 20060139, Final EIS, AFS, CA, 
Southern California National Forests 
Land Management Plants, Revision of 
the Angeles, Cleveland, Los Padres, 
and San Bernardino National Forests 
Land Management Plans, 
Implementation, San Bernardino, 
Riverside, and San Diego Counties, 
CA. Wait Period Ends: 05/22/2006, 
Contact: Ron Pugh 858-524-0150. 

EIS No. 20060140, Final EIS, FHW, KS, 
Adoption—Kansas Highway 10 
(commonly Known as South 
Lawrence Trafficway), Relocation, 
Issuance of U.S. Army COE Section 
404 Permit, Lawrence City, Douglas 
County, KS. Wait Period Ends: 05/31/ 
2006, Contact: Wendall L. Meyer 785- - 
228-2544. 

Department of Transportation’s, 
Federal Highway Administration, has 
adopted the Corp of Engineers’s, FEIS 
#20030010, filed 01/07/2003. FHW was 
not a Cooperating Agency on the above 
FEIS. Under Section 1506.3(b) of the 
CEQ Regulations, the FEIS must be 
Recirculated for a 30-day Wait Period. 
EIS No. 20060141, Draft EIS, AFS, WI, 

Boulder Project, Timber Harvesting, 

Vegetation and Road Management, 


ENVIRONMENTAL PROTECTION 
AGENCY: 


[ER-FRL-6674—4] 


Environmental impacts 
Notice of Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 


Weekly Receipt of Environmental 
Impact Statements 


Filed 04/10/2006 through 04/ tntin 
Pursuant to 40 CFR 1506.9. 


EIS No. 20060134, Final EIS, SFW, CA, 
Coachella Valley Multiple Species 
Habitat Conservation Plan (MSHCP), 
Santa Rosa and San Jacinto Mountains 
Trails Plan, Issuance of Incidental 
Take Permit, Riverside County, CA. 
Wait Period Ends: 05/22/2006, 


Statements; 
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Comment Period Ends: 07/14/2006, 
Contact: Gerald Henrickson 503—231— 
69227. Revision of FR Notice 
Published on 04/14/2006: Change to 
Contact Person Name and Telephone 
Number per Agency’s request. 
Dated: April 18, 2006. 

Robert W. Hargrove, 2 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


{FR Doc. E6-6023 Filed 4—20-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8160-8] 


National Advisory Council for 
Environmental Policy and Technology 
Environmental Technology 
Subcommittee 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of meeting. - 


SUMMARY: Under the Federal Advisory 
Committee Act, Public Law 92463, EPA 
gives notice of a meeting of the 

. Environmental Technology 
Subcommittee of the National Advisory 
Council for Environmental Policy and 
Technology (NACEPT). NACEPT 
provides advice and recommendations 
to the Administrator of EPA on a broad 
range of environmental policy, 
technology, and management issues. 
The Environmental Technology 
Subcommittee was formed to assist EPA 
in evaluating its current and potential 
role in the development and 
commercialization of environmental 
technologies by suggesting how to 

_ optimize existing EPA programs to 
facilitate the development of sustainable 
private sector technologies, and by 
suggesting alternative approaches to 
achieving these goals. The purpose of 
the meeting is to continue the 
Subcommittee’s consideration of these 
issues. A copy of the agenda for the 
meeting will be posted at http:// 
www.epa.gov/ocem/nacept/cal- 
nacept.htm. 


DATES: The NACEPT Environmental 
Technology Subcommittee will hold a 
two day open meeting on Thursday, 
May 4, from 9 a.m. to 5:30 p.m., and 
Friday, May 5, from 8:30 a.m. to 1:30 
p.m. 


ADDRESSES: The meeting will be held at 
the Crowne Plaza Washington National 
Airport, 1480 Crystal Drive, Alexandria, 
Virginia 22202. The meeting is open to 
the public, with limited seating on a 
first-come. first-served basis. 


FOR FURTHER INFORMATION CONTACT: 
Mark Joyce, Designated Federal Officer, 
joyce.mark@epa.gov, 202-233-0068, 
U.S. EPA, Office of Cooperative 
Environmental Management (1601E), 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460. 


SUPPLEMENTARY INFORMATION: Requests 
to make oral comments or provide 
written comments to the Subcommittee 
should be sent to Mark Joyce, 
Designated Federal Officer, at the 
contact information above. The public is 
welcome to attend all portions of the 
meeting. Notice for this meeting was 
delayed due to an unanticipated and 
unavoidable change of meeting location 
shortly before the meeting date. 

Meeting Access: For information on 
access or services for individuals with 
disabilities, please contact Mark Joyce at 
202-233-0068 or joyce.mark@epa.gov. 
To request accommodation of a 
disability, please contact Mark Joyce, 
preferably at least 10 days prior to the 
meeting, to give EPA as much time as 
possible to process your request. 

Dated: April 14, 2006. . 
Mark Joyce, 
Designated Federal Officer. 
[FR Doc. E6-6004 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—-HQ—ORD-2006-0310; FRL-8160-9] 


Human Studies Review Board; Notice 
of Public Meeting; Correction of 
Docket Number 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice; correction. 


SUMMARY: On April 17, 2006, the U.S. 
Environmental Protection Agency’s 
(EPA or Agency) Office of the Science 
Advisor (OSA) announced a public ~ 
meeting of the Human Studies Review 
Board (HSRB) to be held May 2-4, 2006 
from 8:30 a.m. to approximately 5 p.m., 
eastern time. However, the third day 
may not be needed. Please be advised 
the docket number for that notice was 
incorrect. 

DATES: Effective on April 21, 2006. 


FOR FURTHER INFORMATION CONTACT: Paul 
I. Lewis, Designated Federal Officer 
(DFO), EPA, Office of the Science 
Advisor, (8105), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave:, NW., Washington, DC 20460; 
telephone number: (202) 564-8381; fax: 
(202) 564 2070; e-mail address: — 
lewis.paul@epa.gov. 


Correction 


In the Federal Register of April 17, 
2006, in FR Doc.06—3635, on page 19725 
(3rd column) and page 19726 (2nd 
column), correct the entries for docket 
ID number to read docket ID number 
EPA~HQ-ORD-2006-0310. 


Dated: April 18, 2006. 
William H. Farland, 


_ Acting Deputy Assistant Administrator for 


Science, EPA Office of Research & 
Development, EPA Science Advisor. 


[FR Doc. E6-6005 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—HQ—OPP-2005-0536; FRL-8065—1] 


Notice of Filing of a Pesticide Petition 
for Establishment of Regulations for 
the Combined Residues of Total 
Fluroxypyr in or on Garlic, Onion, and 
Shallot 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of a pesticide petition 
proposing the establishment of 
regulations for the combined residues of 
total fluroxypyr (fluroxypyr MHE and 
its metabolite fluroxypyr) in or on garlic 
and shallot (bulb), and onion (dry bulb). 
DATES: Comments must be received on 
or before May 22, 2006. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA-HQ—OPP-2005-—0536 and 
pesticide petition number (PP) 3E6775 
by one of the following methods: 

¢ Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. . 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

¢ Important Note: OPP will be moving 
to a new location the first week of May 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 
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Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 
closed to the public. Beginning on May 
8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S- 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The Docket telephone number 
and hours of operation will remain the 
same after the move. : 

Instructions: Direct your comments to 
docket ID number EPA-HQ-OPP-2006- 
[insert docket ID number]. EPA’s policy 
is that all comments received will be 
included in the docket without change 
and may be made available on-line at 
http://www.regulations.gov, including 
any personal information provided, 
unless the comment includes 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Do not submit 
information that you consider to be CBI 
or otherwise protected through 
regulations.gov or e-mail. The Federal 
regulations.gov website is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be automatically captured and 
included as part of the comment that is 
placed in the docket and made available 
on the Internet. If you submit an 
electronic comment, EPA recommends 
that you include your name and other 
contact information in the body of your 
comment and with any disk or CD ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 


location identified under “Delivery” 
and “Important Note.” The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Madden, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 


' (703) 305-6463; e-mail address: 


madden.barbara@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially - 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 

- Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 

exhaustive, but rather provides a guide 


for readers regarding entities likely to be ~ 


affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER - 
INFORMATION CONTACT. . 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 


’ disk or CD ROM as CBI and then 


identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 


accordance with procedures set forth in 
40 CFR part 2. 

-2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute: 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period ~ 
deadline identified. 


II. What Action is the Agency Taking? 


EPA is printing a summary ofa 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment of 
regulations in 40 CFR part 180 for 
residues of pesticide chemicals in or on 
various commodities. EPA has 
determined that this pesticide petition 
contains data or information regarding 
the elements set forth in FFDCA section 
408(d)(2); however, EPA has not fully 
evaluated the sufficiency of the 
submitted data at this time or whether 
the data support granting of the 
pesticide petition. Additional data may 
be needed before EPA rules on this 
pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner along 
with a description of the analytical 
method available for the detection and 
measurement of the pesticide chemical 
residues is available on EPA’s Electronic 
Docket at http://www.regulations.gov. 
To locate this information on the home 
page of EPA’s Electronic Docket, select 
“Quick Search” and type the OPP 
docket ID number. Once the search has 
located the docket, clicking on the 
“Docket ID” will bring up a list of all 
documents in the docket for the 
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pesticide including the petition 
summary. 


New Tolerance 


PP 3E6775. Interregional Research 
Project No. 4 (IR-4), 681 Highway 1 
South, North Brunswick, NJ 08902, 
proposes to establish a tolerance for the 
combined residues of the herbicide 
fluroxypyr MHE and its metabolite 
fluroxypyr (expressed as total 
fluroxypyr) in or on food commodities 
garlic and shallot (bulb), and onion (dry 
bulb) at 0.03 parts per million (ppm). 
Dow AgroSciences, 9330 Zionsville 
Road, Indianapolis, IN 46268 is the 
manufacturer and basic registrant of 
fluroxypyr. An adequate enforcement 

‘method for the combined residues of 
total fluroxypyr is available to enforce 
the tolerance expression in or on food. 
The analytical method uses capillary gas 
chromatography and mass spectrometry 
detector (GC-MSD) with limits of 
quantitation (LOQ) of 0.01 ppm. 
Fluroxypyr has also been tested through 
the Food and Drug Administration 
(FDA), Multi-residue Methodology, 
Protocols C, D, and E. The results have 
been published in the FDA Pesticide 
Analytical Manual (PAM), Volume 1. 


List of Subjects 

Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: April 11, 2006. 
Donald R. Stubbs, : 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
(FR Doc. E6-5951 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0292; FRL-8064-6] 


Notice of Filing of Pesticide Petitions 
for Establishment or Amendment to 
Regulations for Residues of Pesticide 
Chemicals in or on Various 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. © 


_ SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment or 
amendment of regulations for residues 
of pesticide chemicals in or on various 
commodities. 

DATES: Comments must be received on 
or before May 22, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA-HQ-OPP-—2006—0292 and 
pesticide petition number (PP) 5E7015, 
by one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

¢ Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 

¢ Important Note: OPP will be moving 
to a new location the first week of May 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 
Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 


closed to the public. Beginning on May 


8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The Docket telephone number 
and hours of operation will remain the 
same after the move. 

Instructions: Direct your comments to 
docket ID number EPA-HQ-OPP-—2006- 
0292. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means EPA will not 
know your identity or contact _ 
information unless you provide it in the 
body of your.comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 


comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or ~ 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
location identified under “Delivery” 
and “Important Note.” The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Shaja R. Brothers, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001: telephone number: 
(703) 308-3194; e-mail address: 
brothers.shaja@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information _ 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 


’ affected entities may include, but are 


not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS 
code 32532). 
_ This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
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(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
_ number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What Action is the Agency Taking? 
EPA is printing a summary of a 
pesticide petition received under — 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 


-EPA rules on this 


amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 
Additional data may be needed before 
esticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner along 
with a description of the analytical 
method available for the detection and 
measurement of the pesticide chemical 
residues is available on EPA’s Electronic 
Docket at http://www.regulations.gov. 
To locate this information on the home 
page of EPA’s Electronic Docket, select 
“Quick Search’”’ and type the OPP 
docket ID number. Once the search has 
located the docket, clicking on the 
“Docket ID” will bring up a list of all 
documents in the docket for the 
pesticide including the petition 
summary. 


New Tolerance 


PP5E7015 Interregional Project No. 4, 
681 Highway 1 South, North Brunswick, 
NJ 08902-3390, proposes to establish 
tolerances for combined residues (free 
and bound) of the herbicide S- 
metolachlor [S—2—chloro-N-(2—ethyl-6— 
methylphenyl)-N-(2—methoxy—1- 
methylethyl)acetamidel, its R- 
enantiomer, and its metabolites, 
determined as the derivatives, 2—[2— 
propanol and 4—(2-ethyl-6- 
3—morpholinone, each expressed as the 
parent compound under 40 CFR 
180.368(a)(3) in or on pumpkin at 1.0 
part per million (ppm), and squash, 
winter at 1.0 ppm. 

The Pesticide Analytical Manual 
(PAM) Vol. II, Pesticide Regulation 
Section 180.368 listsagas 
chromatography and nitrogen 
phosphorous detector (GC/NPD) method 
(Method 1) for determining residues in 
/on plants and a gas chromatography 
and mass spectrometry detector (GC/ 
MSD) method for determining residues 
in livestock commodities. These 
methods determine residues of S- 
metolachlor and its metabolites as either 
CGA-37913 or CGA-49751 following 
acid hydrolysis. The limit of 
quantitation (LOQ) for the method is 
0.03 ppm for CGA-37913 and 0.05 ppm 
for CGA--49751. Syngenta has also 
developed a chiral specific analytical 
method to allow for the determination 


of residues that are specific to S- 
metolachlor. It is this chiral specific 
method that Syngenta and IR-4 
proposes for future use as the analytical 
enforcement method in support of these 
requested tolerances. Syngenta No. 
1848-01 was used in several of the 
studies in this petition to analyze 
agricultural commodities. The latter 
chiral specific method is the same as the 
updated tolerance enforcement method, 
except that chiral chromatography and 
liquid chromatography, mass 
spectrometry, and mass spectrometry 
(LC/MS/MS) are used to separate and 
quantitate the hydrolysis products 
SYN506357 (s-configured enantiomer of 
CGA-37913) and SYN508500 (s- 
configured enantiomer of CGA—49751). 
List of Subjects 

Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: April 11, 2006. 
Donald R. Stubbs, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
{FR Doc. E6-5953 Filed 4—20—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0166; FRL-8063-1] 


Notice of Filing of a Pesticide Petition 
for Establishment of Regulations for 
the Residues of Thiabendazole in or on 
Dry Pea 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of a pesticide petition 
proposing the establishment of 
regulations for the residues of the 
fungicide thiabendazole, (2-(4— 
thiazolyl) benzimidazole) in or on dry 
pea. 


DATES: Comments must be received on 
or before May 22, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA-HQ-OPP-—2006-—0166 and 
pesticide petition number (PP) 1E6323, - 
by one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
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Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

¢ Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

¢ Important Note: OPP will be moving - 
to a new location the first week of May 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 
Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 


closed to the public. Beginning on May . 


8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 

- (7502P),-but will otherwise remain the 
same. The Docket telephone number 
and hours of operation will remain the 
same after the move. 

Instructions: Direct your comments to 
docket ID number EPA-HQ-OPP-—2006- 
0166. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. IfEPA _ 

- cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 


Electronic files should avoid the use of 
special characters, any form of 
encryption, and be a of any defects or 
viruses. 


Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
location identified under “Delivery” 
and “Important Note.”’ The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Barbara Madden, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 305-6463; e-mail address: 
madden.barbara@epa.gov. 


SUPPLEMENTARY INFORMATION: 
1. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural — 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 


e Crop production (NAICS code 111). 


e Animal production (NAICS code 
412): 


¢ Food manufacturing (NAICS code 
311). 


e Pesticide manufacturing (NAICS 
code 32532). 


This listing is not intended to be 
exhaustive, but rather provides a guide | 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all-of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 


CD ROM the specific information that is . 


claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 


alternatives. 


vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 


deadline identified. 
Tl. What Action is the Agency Taking? 


EPA is printing a summary of a 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C.” 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 


. however, EPA has not fully evaluated 
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the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 
Additional data may be needed before 
EPA rules on this pesticide petition. 


. Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner along 
with a description of the analytical 
method available for the detection and 
measurement of the pesticide chemical 
residues is available on EPA’s Electronic 
Docket at http://www.regulations.gov. 
To locate this information on the home 
page of EPA’s Electronic Docket, select 
“Quick Search” and type the OPP 
docket ID number. Once the search has 
located the docket, clicking on the 
“Docket ID” will bring up a list of all 
documents in the docket for the 
pesticide including the petition 
summary. 


New Tolerance 


PP 1E6323. Interregional Research 
Project No. 4 (IR—4), 681 Highway No. 
1 South, North Brunswick, NJ 08902, 
proposes to establish a tolerance for the 
residues of the fungicide thiabendazole, 
(2-(4—-thiazoly]l)benzimidazole) in or on 
pea, dry at 0.05 parts per million (ppm). 
Adequate analytical methodology is 
available for data collection enforcing of 
thiabendazole residues. The Pesticide 
Analytical Manual (PAM) Volume II 
lists four spectrophotofluorometric 
methods (Methods I, A, B, and C) for 
determining residues of thiabendazole 
per se in or on plant commodities, and 
one spectrophotofluorometric method 
(Method D) for determining residues of 
thiabendazole and 5—hydroxy- 
thiabendazole in milk. 
List of Subjects 

Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: April 11, 2006. 
Donald R. Stubbs, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
[FR Doc. E6-5955 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ—OPP-2006-0297; FRL-8064-7] 


Notice of Filing of Pesticide Petitions 
for Establishment or Amendment to 
Regulations for Residues of Pesticide 
Chemicals in or on Various 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment or 
amendment of regulations for residues 
of pesticide chemicals in or on various 
commodities. 
DATES: Comments must be received on 
or before May 22, 2006. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on- 


_ line instructions for submitting 


comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 

e Important Note: OPP will be 
moving to a new location the first week 
of May 2006. As a result, from Friday, 
April 28 to Friday, May 5, 2006, the 
OPP Regulatory Public Docket will NOT 
be accepting any deliveries at the 
Crystal Mall #2 address and this facility 
will be closed to the public. Beginning 
on May 8, 2006, the OPP Regulatory 
Public Docket will reopen at 8:30 a.m. 
and deliveries will be accepted in Rm. 
S—4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The OPP Regulatory Public 
Docket telephone number and hours of 
operation will remain the same after the 
move. 

Instructions: Direct your comments t 
docket ID number EPA—HQ—OPP-2006- 


0297. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e— 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e—mail comment directly to EPA 
without going through regulations.gov, 
your e—mail address will be 
automatically captured and included as 
part of the comment that is placed in the 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 


* of encryption, and be free of any defects 


or viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 


- docket at http://www.regulations.gov, 


or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
location identified under ‘‘Delivery”’ 
and ‘Important Note.” The hours of 
operation for this docket facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The docket telephone number 


_ is (703) 305-5805. . 


FOR FURTHER INFORMATION CONTACT: 
Shaja R. Brothers, Registration Division 
(7505C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; phone 
number: (703) 308-3194; e-mail address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY INFORMATION: 


ad 
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General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are . 
not limited to: 

e Crop production (NAICS code 111). 
_ ¢ Animal production (NAICS code 
Tig. ‘ 

e Food manufacturing (NAICS cod 
311). : 

¢ Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 

_be affected. The North American 
Industrial Classification System 
(NAICS) codes have been.provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 

INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


_ 1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e—mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
- disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions . 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

_ iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
lariguage for your requested changes. 


iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 

II. What Action is the Agency Taking? 

EPA is printing a summary of a 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 
Additional data may be needed before 
EPA rules on this pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner along 
with a description of the analytical 
method available for the detection and 
measurement of the pesticide chemical 
residues is available on EPA’s Electronic 
Docket at http://www.regulations.gov/. 
To locate this information on the home 
page of EPA’s Electronic Docket, select 
“Quick Search” and type the OPP 
docket ID number. Once the search has 


located the docket, clicking on the 


‘Docket ID” will bring up a list of all 
documents in the docket for the 
pesticide including the petition 
summary. 


_New Tolerance 


PP 6E7027. Interregional Project 
Number 4, 681 Highway 1 South, North 
Brunswick, NJ 08902-3390, proposes to 
establish tolerances for residues of the 
herbicide desmedipham (ethyl-m- 
hydroxycarbanilate carbanilate) in or on 
beets, garden, tops at 1.0 parts per 
million (ppm); beets, garden, roots at: 
0.05 ppm; and spinach at 6.0 ppm. 
Analytical methods have been 
developed and validated for the 


determination of desmedipham in or on ~ 


sugar beet. The method employed is the 
same as Method I in Pesticide 


Analytical Manual (PAM) Vol. II. 
Desmedipham is treated with alkali and 
the hydrolysate is steam distilled, 
extracted and brominated in aqueous 
acid. The resulting brominated 
compound is analyzed by gas 
chromatography equipped with an 
electron capture detector (GC-ECD). The 
method limit of quantitation is 0.1 ppm. 
In addition, compound specific methods 
that extracted desmedipham from sugar 
beets, cleaned—up with florisil and C18 
cartridge, and quantified by HPLC-UV 
detector have also been developed and 
validated. Recently, compound specific 
methods that extracted and quantified 
desmedipham from sugar beets with LC- 
MS/MS detector have been developed 
and validated. The method (LC-MS/MS) 
limit of quantitation is 0.05 ppm. 
Therefore, adequate analytical 
methodology is available for 
enforcement purpose and it allows 
detection of residues at or above the 
proposed tolerances. Enforcement 


' analytical methods for residues in 


animal commodities are not needed 
because tolerances for animal 
commodities are not required. This 
notice includes a summary of the 
petition prepared by Bayer CropScience, 
P.O. Box 12014, 2 T. W. Alexander 
Drive, Research Triangle Park, NC 
27709. 


List of Subjects 


Environmental protection, - 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: April 11, 2006. : 

Donald R. Stubbs, 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

[FR Doc. E6-5957 Filed 4—20-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—HQ—OPP-2006-0167; FRL-8056—4] 


Notice of Filing of Pesticide Petitions 


for Establishment of Regulations for 
the Residues of Quinoxyfen in or on 
Various Food Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment of 
regulations for the residues of 
quinoxyfen (5,7-dichloro-4-(4- 
fluorophenoxy)quinoline in or on head/ 
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leaf lettuce, melon (Subgroup 9A), bell/ 
non-bell peppers, eggplant, and 
strawberry. 


DATES: Comments must be received on 
or before May 22, 2006. ‘ 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA—HQ—OPP-2006-0167 and 
pesticide petition numbers (PP) 3E6755, 
5E5959 and 5E6970 by one of the 
following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow, the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 


(OPP) Regulatory Public Docket (7502C), 


Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 

for deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

e Important Note: OPP will be moving 
to a new location the first week of May 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 
Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 
closed to the public. Beginning on May 
8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The Docket telephone number 
and hours of operation will remain the 
same after the move. 

Instructions: Direct your comments to 
docket ID number EPA—HQ—OPP-2006- 
0167. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 


identity or contact information unless: 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
canfot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 


are listed in the docket index. Although 


listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
location identified under ‘‘Delivery” 
and “Important Note.” The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Sidney Jackson, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 305-7610; e-mail address: 
jackson.sidney@epa.gov. 


SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an. agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

¢ Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS 
code 32532). 


This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is _ 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: : 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute | 
language for your requested changes. . 

iv. Describe any assumptions and 


- provide any technical information and/ 


or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 
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II. What Action is the Agency Taking? 


EPA is printing a summary of each 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 
Additional data may be needed before 
EPA rules on this pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petitions included in 
this notice, prepared by the petitioner 
along with a description of the 
analytical method available for the 
detection and measurement of the 
pesticide chemical residues is available 
on EPA’s Electronic Docket at http:// 
www.regulations.gov. To locate this 
information on the home page of EPA’s. 
Electronic Docket, select “Quick 
Search” and type the OPP docket ID 
number. Once the search has located the 
docket, clicking on the “Docket ID” will 
bring up a list of all documents in the 
docket for the pesticide including the 
petition summary. 


New Tolerances 


1. PP 3E6755. Interregional Research 
Project No. 4 (IR—4), 681 U.S. Highway 
1 South, North Brunswick, NJ 08902, 
proposes to establish a tolerance for the 
residues of quinoxyfen (5,7-dichloro-4- 
(4-fluorophenoxy)quinoline in or on 
eggplant at 1.0 parts per million (ppm); 
peppers, bell and non-bell at.1.0 ppm; 

2. PP 5E6969. Melon (Subgroup 9A) at 
0.1 ppm; 

3. PP 5E6970. Lettuce, head and leaf 
at 17.0 ppm; and strawberry at.0.8 ppm. 

A practical analytical method is 
available to monitor and enforce the 
tolerances of quinoxyfen residues in 
crops. The analytical method uses 
capillary gas chromatography and mass 
spectrometry detector (GC-MSD) with 
limits of quantitation (LOQ) of 
approximately 0.01 ppm. An 
independent laboratory has validated 
the method. 


List of Subjects 


Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and ss 
requirements. 


Dated: April 11, 2006. 


Donald R. Stubbs, 


Acting Director, Registration Division, Office 
of Pesticide Programs. 

[FR Doc. E6—6012 Filed 4—20—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8056-8] 


Notice of Filing of Pesticide Petitions 
for Establishment of Regulations for 
the Residues of Clethodim and Its 
Metabolites in or on Various Food 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment of 
regulations for the residues of clethodim 
(E)-(+)-2-[1-[[(3-chloro-2- 
propenyl)oxy]imino]propyl]-5- 
[2(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one and its metabolites 
containing the 2-cyclohexene-1-one 
moiety in or on flax seed, herbs 
(Subgroup 19A), asparagus, hops, leafy 
greens, including cilantro (Subgroup 
4A), sesame seed, legume vegetables 
(Group 6), and safflower. 

DATES: Comments must be received on 
or before May 22, 2006. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA—HQ—OPP-—2006-—0535 and 
pesticide petition numbers (PP) 3E6555, 
4E6836, 5E6977, 5E6978 and 4F6895 by 
one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

¢ Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

¢ Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

e Important Note: OPP will be moving 
to a new location the first week of May” 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 


Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 
closed to the public. Beginning on May 
8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S- 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The Docket telephone number 
and hours of operation will remain the 
same after the move. 

Instructions: Direct your comments to 
docket ID number EPA—HQ—OPP-—2006— 
0535. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through regulations.gov, your e-mail 
address will be automatically captured’ 
and included as part of the comment 
that is placed in the docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available in the electronic 
docket at http://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
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location identified under ‘‘Delivery” 
and “Important Note.”’ The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Madden, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; phone number: (703) 
305-6463; e-mail address: 
madden.barbara@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

¢ Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS. 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 


accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying : 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to’be reproduced. 

vi. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What Action is the Agency Taking? 


EPA is printing a summary of each 
pesticide petition received under 


_ section 408 of the Federal Food, Drug, 


and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 
Additional data may be needed before 
EPA rules on this pesticide petition. 
Pursuant to 40 CFR 180.7(f), a 
summary of the petitions included in 
this notice, prepared by the petitioner 
along with a description of the 
analytical method available for the 
detection and measurement of the 
pesticide chemical residues is available 
on EPA’s Electronic Docket at http:// 
www.regulations.gov. To locate this 
information on the home page of EPA’s 
Electronic Docket, select “Quick 
Search” and type the OPP docket ID 
number. Once the search has located the 
docket, clicking on the “Docket ID” will 
bring up a list of all documents in the 


docket for the pesticide including the 
petition summary. 


New Tolerances 


1. PP 3E6555. Interregional Research 
Project No. 4 (IR-4), 681 Highway 1 
South, North Brunswick, NJ 08902, 
proposes to establish a tolerance for the 
residues of clethodim (E)-(+)-2-[1-[[(3- 
cyclohexen-1-one and its metabolites 
containing the 2-cyclohexene-1-one 
moiety in or on food commodities flax, 
seed at 0.5 parts per million (ppm); 

2. PP 4E6836. Herb (Subgroup 19A) at 
10.0 ppm; 

3. PP 5E6977. Asparagus at 2.0 ppm; 
hops, dry cones at 0.5 ppm; 

4. PP 5E6978. Leafy, greens including 
cilantro (Subgroup 4A) at 2.0 ppm; and 

5. PP 4F6895. Safflower, meal at 10.0 
ppm; safflower, seed at 5.0 ppm; 
sesame, seed at 0.4 ppm; and vegetable, 
legume (Group 6) at 3.0 ppm 

Practical analytical methods for 
detecting and measuring levels of 
clethodim and its metabolites have been 


- developed and validated in/on all 


appropriate agricultural commodities, 
respective processing fractions, milk, 
animal tissues, and environmental 
samples. The methods have been 
validated at independent laboratories, 
and EPA has successfully performed an 
analytical method trial. For most 
commodities, the primary enforcement 
method is EPA-RM-26D-3, a high 
performance liquid chromatography 
(HPLC) method capable of 
distinguishing clethodim from the 
structurally related herbicide 
sethoxydim. 


List of Subjects 


Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: April 11, 2006. 
Donald R. Stubbs, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
{FR Doc. E6-6013 Filed 4—20—06; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0121; FRL-8067-3] 


Notice of Filing of a Pesticide Petition 
for an Exemption from the 
Requirement of Regulations for 
Residues of*Ammonium Formate in or 
on All Food Commodities When Used 
as an Inert Ingredient in Pesticide 
Products 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of a pesticide petition 
proposing the establishment of an 
exemption from the requirement of 
regulations for residues of anmonium 
formate in or on all food commodities 
when used as an inert ingredient in 
pesticide products. 

DATES: Comments must be received on | 
or before May 22, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA-HQ-OPP-—2006-—0121 and 
pesticide petition number (PP) 6E7028, 
by one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Hand Delivery: OPP Regulatory 
Public Docket, Environmental 
Protection Agency, Rm. 119, Crystal 
Mall #2, 1801 S. Bell St., Arlington, VA. 
Deliveries are only accepted during the 
Docket’s normal hours of operation 
(8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays). 
Special arrangements should be made 
for deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

¢ Important Note: OPP will be moving 
to a new location the first week of May 
2006. As a result, from Friday, April 28 
to Friday, May 5, 2006, the OPP 
Regulatory Public Docket will NOT be 
accepting any deliveries at the Crystal 
Mall #2 address and this facility will be 
closed to the public. Beginning on May 
8, 2006, the OPP Regulatory Public 
Docket will reopen at 8:30 a.m. and 
deliveries will be accepted in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA 22202. The mail code for 
the mailing address will change to 
(7502P), but will otherwise remain the 
same. The Docket telephone number 


and hours of operation will remain the 
same after the move. 

Instructions: Direct your comments to 
docket ID number EPA-HQ-OPP-2006— 
0121. EPA’s policy is that all comments 


‘received will be included in the docket 


without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an ‘“‘anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
_g-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
Yorm. Publicly available docket 
materials are available in the electronic 
docket at Attp://www.regulations.gov, 
or, if only available in hard copy, at the 
OPP Regulatory Public Docket at the 
location identified under “Delivery” 
and “Important Note.” The hours of 
operation for this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Bipin Gandhi, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 


DC 20460-0001; telephone number: 
(703) 308-8380; e-mail address: 
gandhi.bipin@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

¢ Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
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Code of Federal Regulations (CFR) p 
or section number. . 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What Action is the Agency Taking? 


EPA is printing a summary ofa 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
this pesticide petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petition. 

- Additional data may be needed before 
EPA rules on this pesticide petition. 

Pursuant to 40 CFR 180.7(f), a 
summary of the petition included in this 
notice, prepared by the petitioner is 
available on EPA’s Electronic Docket at 
http://www.regulations.gov. To locate 
this information on the home page of 
EPA’s Electronic Docket, select “Quick 
Search” and type the OPP docket ID 
number. Once the search has located the 
docket, clicking on the “Docket ID” will 
bring up a list of all documents in the 
docket for the pesticide including the 
petition summary. 


New Exemption from Tolerance 


PP 6E7028. Phyton Corporation, 7449 
Cahill Road, Edina, MN 55439, proposes 
to establish an exemption from the 
requirement of a tolerance for residues 
of ammonium formate (CAS Reg. No. 
540-69-—2) in or on all food commodities 
when used as an inert ingredient in 
pesticide products. Because this petition 
is a request for an exemption from the 
requirement of a tolerance without 
numerical limitations, no analytical 
method is required. 


List of Subjects 

Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: April 11, 2006. 
Donald R. Stubbs, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
[FR Doc. E6-6011 Filed 4-20-06; 8:45 am] 
BILLING CODE 6560-50-S 


FEDERAL COMMUNICATIONS 
COMMISSION 


[AU Docket No. 06-30; Report No. AUC- 
06-66-B; (Auction No. 66) FCC 06-47] 


Auction of Advanced Wireless 
Services Licenses Scheduled for June 
29, 2006; Notice of Filing 
Requirements, Minimum Opening Bids, 
Upfront Payments and Other 
Procedures for Auction No. 66 


AGENCY: Federal Communications 
Commission. 
ACTION: Notice. 


SUMMARY: This document announces the 
procedures and minimum opening bids 
for the upcoming auction of Advanced 
Wireless Services licenses in the 1710— 
1755 MHz and 21102155 MHz bands. 
This document is intended to 
familiarize prospective bidders with the 
procedures, minimum opening bids and 
reserve price for this auction. 

DATES: Auction No. 66 is scheduled to 
begin on June 29, 2006. 

FOR FURTHER INFORMATION CONTACT: For 
legal questions: Scott Mackoul at (202) 
418-0660. For general auction 
questions: Roy Knowles or Lisa Stover 
at (717) 338-2888. For service rules 
questions: David Hu or John Spencer at 
(202) 418-0200; Beth Fishel at (717) 
338-2649. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Auction No. 66 
Procedures Public Notice released on 
April 12, 2006. The complete text of the 
Auction No. 66 Procedures Public 
Notice, including attachments and 
related Commission documents is 
available for public inspection and 
copying from 8 a.m. to 4:30 p.m. 
Monday through Thursday or from 8 
a.m. to 11:30 a.m. on Friday at the FCC 
Reference Information Center, Portals II, 
445 12th Street, SW., Room CY—A257, 
Washington, DC 20554. The Auction No. 
66 Procedures Public Notice and related 
Commission documents may also be 
purchased from the Commission’s 
duplicating contractor, Best Copy and 


Printing, Inc. (BCPI), Portals II, 445 12th 
Street, SW., Room CY—B402, 
Washington, DC 20554, telephone 202- 
488-5300, facsimile 202-488-5563, or 
you may contact BCPI at its Web site: 
http://www.BCPIWEB.com. When 
ordering documents from BCPI please 
provide the appropriate FC@document 
number, for example, FCC 06-47. The 
Auction No. 66 Procedures Public 
Notice and related documents are also 
available on the Internet at the 
Commission’s Web site: http:// 
wireless.fcc.gov/auctions/66/. 


I. General Information 


A. Introduction 
1. The Federal Communications 


, Commission (FCC or Commission) 


announces the procedufes, minimum 
opening bids, and reserve price for the 
upcoming auction of Advanced Wireless 
Services licenses in the 1710-1755 MHz 
and 2110-2155 MHz bands (AWS-1) 
scheduled for June 29, 2006 (Auction 
No. 66). On January 31, 2006, in 
accordance with section 309(j)(3) of the 
Communications Act of 1934, as 
amended, the Wireless 
Telecommunications Bureau (Bureau) 
released a public notice seeking 
comment on a reserve price and 
minimum opening bid amounts and the 
procedures to be used in Auction No. 
66. Interested parties submitted 54 
comments and 16 reply comments in 
response to the Auction No. 66 
Comment Public Notice, 71 FR 6486, 
February 8, 2006, as well as a number 
of ex parte or late-filed submissions. 

2. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 
include all 1,122 AWS-1 licenses in a 
single auction using the Commission’s 
standard simultaneous multiple-round 
(SMR) auction format. The Bureau 
sought comment on the feasibility and 
desirability of allocating the AWS—1 
licenses among two auctions, run 
concurrently, with one of the auctions 
using the standard SMR format and the 
other using the Commission’s package 
bidding format (SMR-PB). Based on the 
record and the particular circumstances 
of the auction of AWS-1 licenses, the 
Commission, will include all 1,122 
AWS-1 licenses in a single auction 
using the Commission’s standard SMR 
format, as proposed. Package bidding 
will not be used in Auction No. 66. 

3. The Bureau also proposed in the 
Auction No. 66 Comment Public Notice 
to withhold certain information on 
bidder interests, bids and bidder 
identities that typically has been 
revealed prior to and during past 
Commission auctions. The proposal was 
made in response to analysis suggesting 
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that under certain circumstances the 
competitiveness and economic 
efficiency of an SMR auction may be 
enhanced if such information is 
withheld until after the close of the 
auction. 

4. Taking into account concerns 
raised in the record, the Commission 
has decided to modify its proposal. 
First, consistent with a suggested 
compromise between the proposal and 
the Commission’s past practice that was 
the subject of extensive comment in the 
record, the Commission will withhold 
certain information unless it appears 
that the auction will be sufficiently 
competitive that any anti-competitive 
behavior addressed by the original 
proposal would be unlikely to be 
successful. To gauge the likely level of 
competition in this upcoming auction, 
the Commission will evaluate the level 
of prospective bidders’ bidding 
eligibility. Specifically, if all the 
bidders’ bidding eligibility, measured in 
bidding units (subject to a cap on the 
amount of any one bidder’s eligibility) 
divided by all licenses in the auction, 
measured in bidding units is equal to or 
greater than three, the Commission 
believes the auction will be sufficiently 
competitive. For the purposes of 
determining the modified eligibility 
ratio, the bidding eligibility of any one 
bidder may be no more than 50 percent 
of the bidding units of all licenses in the 
auction. If the modified eligibility ratio 
is three or greater, the likely level of 
competition should be sufficient to 
make anti-competitive outcomes 
difficult to sustain. Second, if the 
modified eligibility ratioislessthan 
three and, therefore, certain information 
is withheld, the Commission will follow 
the original proposal with two changes: 
(1) The Commission will release each 
bidder’s eligibility and upfront payment 
made prior to the start of the auction; 
and (2) the Commission will release all _ 
gross bids for each license (including 
the losing bids) after each round, but not 
bidder identities. The Commission 
believes this compromise provides 
bidders with additional information 
regarding license valuations without 
compromising the proposal’s goal of 
reducing the potential for anti- 
competitive outcomes. 

5. Pursuant to these procedures, 
license selection information will be 
withheld, at least initially. Therefore, to 
enable applicants to comply with the 
Commission’s anti-collusion rules, each 
applicant with a short-form application 
to participate in a pending auction will 
receive a letter that lists the applicants 
in Auction No. 66 that have applied for 
licenses in any of the same geographic 
areas as-the applicant, once the 


Commission has conducted its initial 
review of applications to participate in 
Auction No. 66. 

The Auction No. 66 Comment 
Public Notice proposed an aggregate _ 
reserve price of $1,029,534,343.20 for all 
AWS-1 licenses in order to implement 
a Congressional mandate to recover 
estimated relocation costs for 
government incumbent operators in the 
lower (1710-1755 MHz) AWS-1 
spectrum band. Under the Commercial 
Spectrum Enhancement Act (CSEA), the 
Commission cannot conclude any 
auction of statutorily-defined eligible 
frequencies if the total cash proceeds 
attributable to such spectrum are less 
than 110 percent of the total estimated 
relocation costs of eligible federal 
entities assigned to the frequencies. The 
lower half of the frequencies covered by 
AWS-1 licenses, 1710-1755 MHz, are - 
eligible frequencies. Accordingly, the 
Commission will cancel the auction if 
the winning bids net of applicable 
discounts at the end of bidding that are 
attributable to such spectrum are less 
than 110 percent of the total estimated 
relocation costs, or $1,029,534,343.20. 
Given that one-half of the frequencies 
authorized for use by each license are 
CSEA eligible frequencies, one-half of 
each winning bid, net of any applicable 


bidding credit discounts at the end of 


bidding (e.g., exclusive of tribal land 
bidding credits), will be counted toward 
meeting this reserve price. Therefore, 
the winning bids (net of bidding credits) 
in the auction must total at least 
approximately $2.06 billion in order for 
the Commission to conclude the auction 
and award the licenses. 


i. Background of Proceeding 


7. Growth in demand for mobile 
wireless services, coupled with the rise 
of the Internet and greater broadband 
availability, have increased the need for 
additional spectrum and advanced 
technologies capable of providing 
advanced wireless services, including 
wireless Internet access and other high- 
speed information and entertainment 
services. Enhancements to current 
wireless network technologies, a3 well 
as the development of new technologies, 
are continuing to improve and expand 
the deployment of wireless broadband. 

8. In order to facilitate the rapid 
deployment of broadband technologies, 
the Commission has allocated spectrum 
to meet the demand for advanced 
wireless services. In the Second Report 
and Order in ET Docket No. 00-258, 66 
FR 47618, September 13, 2001,the 
Commission allocated the 1710-1755, 
2110-2150 and 2150~2155 MHz bands 
for AWS—1 and combined these latter 
two bands into a single 45-megahertz 


allocation (i.e., 2110-2155 MHz). The 
Commission subsequently adopted - 
service rules for AWS in these bands, 
including application, licensing, 
operating and technical rules. 

9. Making this spectrum available 


requires relocating incumbent 


operations, both Federal Government 
(Government) and non-Federal 
Government (non-Government). 
Relocation of Government operations is 
subject to the CSEA. For non- 
Government operations, the 
Commission’s Emerging Technologies 
proceeding adopted a relocation policy 
designed to allow early entry for new 
technology providers into reallocated 
spectrum by allowing providers of new 
services to negotiate financial 
arrangements for reaccommodation of 
incumbent licensees. 


ii. Licenses To Be Auctioned 
10. Auction No. 66 will offer 1,122 


_ licenses: 36 Regional Economic Area 


Grouping (REAG) licenses, 352 
Economic Area (EA) licenses, and 734 
Cellular Market Area (CMA) licenses. A 
complete list of the AWS—1 licenses 
available in Auction No. 66 can be 
found in Attachment A of Auction No. 
66 Procedures Public Notice. 


B. Rules and Disclaimers 


i. Relevant Authority 


11. Prospective applicants must 
familiarize themselves thoroughly with 
the Commission’s general competitive 
bidding rules set forth in Title 47, part 
1, of the Code of Federal Regulations, 
including recent amendments and 
clarifications; rules relating to the 
Advanced Wireless Services and 
emerging technologies contained in 
Title 47, parts 27 and 101, of the Code 
of Federal Regulations; and rules 
relating to applications, practice and 
procedure contained in Title 47, part 1, 
of the Code of Federal Regulations. 
Prospective applicants must also be 
thoroughly familiar with the 
procedures, terms and conditions 
contained in the Auction No. 66 
Procedures Public Notice and the 
Commission’s decisions in proceedings 
regarding competitive bidding 
procedures, application requirements, 
and obligations of Commission 
licensees. 

12. The terms contained in the 
Commission’s rules, relevant orders, 
and public notices are not negotiable. 
The Commission may amend or 
supplement the information contained 
in its public notices at any time, and 
will issue public notices to convey any 
new or supplemental information to 
applicants. It is the responsibility of all 
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applicants to remain current with all 
Commission rules and with all public 
notices pertaining to this auction. 


ii. Prohibition of Collusion; Compliance 
With Antitrust Laws 


13. To ensure the competitiveness of 
the auction process, § 1.2105(c) of the 
Commission’s rules prohibit applicants 
competing for licenses in any of the 
same geographic license areas from 
communicating with each other about 
bids, bidding strategies, or settlements 
unless such applicants have identified 
each other on their short-form 
applications (FCC Forms 175) as parties 
with whom they have entered into 

ments pursuant to 
§ 1.2105(a)(2)(viii). In Auction No. 66, 
the rule would apply to any applicants 
bidding for the same CMA, EA, or 
REAG. The rule would also apply to 
applicants bidding for licenses in 
overlapping CMAs, EAs, and REAGs. In 
addition, the rule would preclude 
applicants that apply to bid for all 
markets from communicating with all 
other applicants. Applicants that have 
applied for the same markets (unless 
they have identified each other on their 
FCC Form 175 applications as parties 
with whom they have entered into 
agreements under § 1.2105(a)(2)(viii)) 
must affirmatively avoid all 
communications with or disclosures to 
each other that affect or have the 
potential to affect bids or bidding 
strategy, which may include - 
communications regarding the post- 
‘ auction market structure. This 
prohibition begins at the short-form 
application filing deadline and ends at 
the down payment deadline after the 
auction. This prohibition applies to all 
applicants regardless of whether such 
applicants become qualified bidders or 
actually bid. 

14. For purposes of this prohibition, 

§ 1.2105(c)(7)(i) defines applicant as © 
including all officers and directors of 
the entity submitting a short-form 
application to participate in the auction, 
all controlling interests of that entity, as 
well as all holders of partnership and 
other ownership interests and any stock 
interest amounting to 10 percent or 
more of the entity, or outstanding stock, 
or outstanding voting stock of the entity 
submitting a short-form application. 

15. Applicants for licenses for any of 
the same geographic license areas must 
not communicate directly or indirectly 
about bids or bidding strategy. 
Accordingly, such applicants are 
encouraged not to use the same 
individual as an authorized bidder. A 
violation of the anti-collusion rule could 
occur if an individual acts as the 
authorized bidder for two or more 


applicants, and conveys information — 
concerning the substance of bids or 
bidding strategies between such 
applicants. Also, if the authorized 
bidders are different individuals 
employed by the same organization 
(e.g., law firm or engineering firm or 
consulting firm), a violation similarly 
could occur. In such a case, at a 
minimum, applicants should certify on 
their applications that precautionary 
steps have been taken to prevent 
communication between authorized 
bidders and that applicants and their 
bidding agents will comply with the 
anti-collusion rule. Auction participants 
are hereby placed on notice that public 
disclosure of information on bidder 
interests, bids and bidder identities that 
typically has been revealed prior to and 
during past Commission auctions may 
violate the anti-collusion rule. Bidders 
should use caution in their dealings 
with other parties, such as members of 
the press, financial analysts, or others 
who might become a conduit for the 
communication of prohibited bidding 
information. 

16. The Commission’s rules do not 
prohibit applicants from entering into 
otherwise lawful bidding agreements 
before filing their short-form 
applications, as long as they disclose the 
existence of the agreement(s) in their 
short-form application. If parties agree 
in principle on all material terms prior 
to the short-form filing deadline, each 
party to the agreement must identify the 
other party or parties to the agreement 
on its short-form application under 
§ 1.2105(c), even if the agreement has 
not been reduced to writing. If the 
parties have not agreed in principle by 
the short-form filing deadline, they 
should not include the names of parties 
to discussions on their applications, and 
they may not continue negotiations, 
discussions or communications with 
any other applicants after the short-form 
filing deadline. By electronically 
submitting its short-form application, 
each applicant certifies its compliance 
with § 1.2105(c). Any applicant found to 
have violated the anti-collusion rule 
may be subject to sanctions. 

17. By electronically submitting its 
short-form application, each applicant 
certified its compliance with 
§ 1.2105(c). However, the Commission 
cautions that merely filing a certifying 
statement as part of an application will 
not outweigh specific evidence that 
collusive behavior has occurred, nor 
will it preclude the initiation of an 
investigation when warranted. Any 
applicant found to have violated the 
anti-collusion rule may be subject to 
sanctions. 


18. Applicants are also reminded that, 
regardless of compliance with the 
Commission’s rules, they remain subject 
to the antitrust laws, which are designed 
to prevent anticompetitive behavior in 
the marketplace. Compliance with the 
disclosure requirements of the 
Commission’s anti-collusion rule will 
not insulate a party from enforcement of 
the antitrust laws. To the extent the 
Commission becomes aware of specific 
allegations that may give rise to 
violations of the federal antitrust laws 
the Commission may refer such 
allegations to the United States 
Department of Justice for investigation. 
If an applicant is found to have violated ~ 
the antitrust laws or the Commission’s 
rules in connection with its 
participation in the competitive bidding 
process, it may be subject to forfeiture 
of its upfront payment, down payment, 
or full bid amount and may be 
prohibited from participating in future 
auctions, among other sanctions. 

19. Section 1.65 of the Commission’s 
rules requires an applicant to maintain 
the accuracy and completeness of 
information furnished in its pending 
application and to notify the 
Commission within 30 days of any 
substantial change that may be of 
decisional significance to that 
application. Applicants are therefore 


required by § 1.65 to report to the 


Commission any communications they 
have made to or received from another 
applicant after the short-form filing 
deadline that affect or have the potential 
to affect bids or bidding strategy unless 
such communications are made to or 
received from parties to agreements 
identified under § 1.2105(a)(2)(viii). 

20. Applicants that are winning 
bidders will be required to disclose in 
their long-form applications the specific 
terms, conditions, and parties involved 
in all bidding consortia, joint ventures, 
partnerships, and other arrangements 
entered into relating to the competitive 
bidding process. 

21. A summary listing of documents 
issued by the Commission and the 
Bureau addressing the application of the 
anti-collusion rule may be found in 
Attachment G of the Auction No. 66 
Procedures Public Notice. 


iii. ncumbency Issues 


22. The AWS-1 bands are now being 
used for a variety of Government and 
non-Government services. The 1710- 
1755 MHz band is currently a 
Government band. The 2110-2150 MHz 
band is used by private (including state 
and local governmental public safety 
services) and common carrier fixed 
microwave services, The 2150-2155 
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_ MHz band is currently used by the 
Broadband Radio Service (BRS). 

23. Relocation of Government 
Incumbents; Spectrum Relocation Fund. 
The 1710-1755 MHz spectrum is 
covered by a Congressional mandate 
that requires that auction proceeds fund 
the estimated relocation costs of 
incumbent Federal entities. Specifically, 
the CSEA established a Spectrum 
Relocation Fund (SRF), to which the 
cash proceeds attributable to eligible 
frequencies in the AWS-1 license 
. auction will be deposited. 

24. CSEA also prohibits the 
Commission from concluding any 
auction of eligible frequencies if the 
total cash proceeds attributable to such 
spectrum are less than 110 percent of 
the estimated relocation costs provided 
to the Commission by the National 
Telecommunications and Information 
Administration (NTIA). NTIA has 
collected estimates of the relocation 
costs for the eligible frequencies in the 
AWS-1 band. On December 27, 2005, 
pursuant to CSEA, NTIA notified the 
Commission of the estimated relocation 
costs and timelines for relocation of 
eligible Federal entities assigned to 
frequencies from 1710 to 1755 MHz. 
NTIA reported that the total estimated 
relocation costs equal $935,940,312. 

25. Relocation of Non-Government 
Incumbents. The Commission is in the 
process of determining how to apply the 
policies adopted in the Emerging 
Technologies proceeding to the 
relocation of incumbent fixed 
microwave and BRS licensees in the 
2110-2150 and 2150-2155 MHz bands, 
respectively. In the Fifth Notice of 
Proposed Rule Making (AWS Fifth 
Notice) in ET Docket No. 00—258, 70 FR 
61752, October 26, 2005, the 
Commission is seeking comment on the 
specific relocation and cost-sharing 
procedures applicable to BRS operations 
in the 2150—2160/62 MHz band, which 
the Commission recently decided will 
be relocated to the newly restructured 
2495-2690 MHz band. In the AWS Fifth 
Notice, the Commission is also seeking 
comment on cost-sharing obligations 
and procedures associated with 
relocation obligations for the 2110-2155 
MHz band. In doing so, the AWS Fifth 
Notice also referenced an earlier request 
by the Commission for comments on the 
appropriate procedures for apportioning 
relocation costs among multiple AWS 
licensees in the 2110-2150 MHz band. 
The Commission is also currently 
considering petitions for 
reconsideration that raise issues 
concerning the conditions under which 
the 2495-2500 MHz band would be 
available to BRS and the suitability of 
that spectrum for BRS operations. 


iv. Protection of Incumbent Government 
and Non-Government Operations 


26. AWS licensees must comply with 
the technical and operational rules set 
forth in 47 CFR 27.50—27.66 and 
27.1131-27.1135. The latter set of rules 
describes the procedures AWS licensees 
must follow to protect co-channel and 
adjacent channel incumbent 
Government and non-Government 
operations from interference. 

27. The 1710-1755 MHz band. 
According to NTIA, this spectrum is 
used by the Federal Government for 
both military and non-military 
operations. Sixteen Department of 
Defense (DOD) facilities in the country 
are classified as protected facilities, and 
various types of systems operate at these 
locations. AWS licensees must protect 
systems operating at these facilities from 
interference until such systems are 
relocated to other spectrum. These 
restrictions shall apply until such time 
as the relocation of the Federal systems 
has been completed, and indefinitely in 
the case of systems at the Yuma, 
Arizona, and Cherry Point, North 
Carolina, locations. Furthermore, AWS 
licensees will be required to accept any 
interference received from operations at 
the 16 facilities. Such interference could 
occur at large distances outside the 
facilities’ operating radii due to airborne 
operations within the radii. 

28. The CSEA permits the 
Commission to grant commercial 
licenses in these bands prior to 
relocation of Federal government 
operations and the termination of a 
Federal entity’s authorization. Until 
such time as the Government licensees 
have relocated to other spectrum, or 
NTIA de-authorizes an operation 
pursuant to CSEA, AWS operators shall 
be required to protect non-DOD 
Government systems operating in the 
1710-1755 and 1755-1761 MHz bands 
in accordance with the provisions set 
forth in § 27.1134(b) of the 
Commission’s rules. 

29. AWS licensees operating fixed 
stations in the 1710-1755 MHz band, if 
notified that such stations are causing | 
interference to radiosonde receivers 
operating in the Meteorological Aids 
Service in the 1675’1700 MHz band or 
meteorological-satellite earth receivers 
operating in the Meteorological-Satellite 
Service in the 1675-1710 MHz band, 
shall be required to modify the stations’ 
location and/or technical parameters as 
necessary to eliminate the interference. 

30. The 2110-2155 MHz Band. Fixed 
point-to-point microwave systems 
authorized under part 101 of the 
Commission’s rules will maintain 
primary status in the 2110-2150 MHz 


band unless and until an AWS or other 
emerging technology licensee requires 
use of the spectrum. AWS licensees are 
required, prior to initiating operations 
from any base or fixed station, to 
coordinate their frequency usage with 
co-channel and adjacent channel 
incumbent part 101 fixed-point-to-point 
microwave licensees operating in the 
2110-2150 MHz band. Similarly, BRS 
operations in the 2150—2160/62 MHz 
band will be relocated to other 
spectrum. Until that occurs, AWS 
licensees, prior to initiating operations 
from any base or fixed station, must 
coordinate their frequency usage with 
co-channel and adjacent channel 
incumbent BRS licensees operating in 
the 2150-2160 MHz band. 

31. AWS licensees operating in the 
2110-2155 MHz band must protect 
previously licensed Broadcast Auxiliary 
Service (BAS) and Cable Television 
Radio Service (CARS) operations in the 
adjacent 2025-2110 MHz band. In 
satisfying this requirement AWS 
licensees must, before constructing and 
operating any base or fixed station, 
determine the location and licensee of 
all BAS or CARS stations authorized in 
their area of operation, and coordinate 
their planned stations with those 
licensees. 

32. The National Aeronautics and 
Space Administration (NASA) operates 
the Deep Space Network (DSN) in the 
2110-2120 MHz band at Goldstone, 
California. NASA will continue its 
operations of high power transmitters 
(nominal EIRP of 105.5 dBW with EIRP 
up to 119.5 dBW used under emergency 
conditions) in this band at this location. 
AWS licensees must accept any 
interference received from the 
Goldstone DSN facility in this band. 


a. International Coordination 


33. Operations in the 1710-1755 and 
2110-2155 MHz bands must not cause 
harmful interference across the borders 
with Mexico and Canada. Until such 
time as agreements between the United 
States, Mexico and Canada become 
effective, the same technical restrictions 
at the border that are adopted for 
operation between geographic service 
areas will apply, to the extent they are 
not in violation of current bilateral 
agreements and arrangements. When 
interim arrangements or agreements 
between the United States, Mexico and 
Canada are final and become effective, 
licensees in the 1710-1755 and 2110— 
2155 MHz bands must comply with 
these agreements. In addition, if these 
agreements are modified in the future, 
licensees in the 1710-1755 and 2110- 
2155 MHz bands must comply with 
these modifications. 
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b. Quiet Zones 


34. Advanced Wireless Services 
licensees must protect the radio quiet 
zones set forth in the Commission’s 
rules. Licensees are cautioned that they 
must receive the appropriate approvals 
directly from the relevant quiet zone 
entity prior to operating within the areas 
described in the Commission’s rules. 


v. Due Diligence 


35. The Commission cautions 
potential applicants formulating their 
bidding strategies to investigate and 
consider the extent to which AWS 
frequencies are occupied. Operations in 
the AWS-1 bands must be protected 
and/or relocated to available frequencies 
typically in higher bands or to other 
media. These limitations may restrict 
the ability of AWS geographic area 
licensees to use certain portions of the 
electromagnetic spectrum or provide 
service to certain areas in their 
geographic license areas. Bidders should 
become familiar with the status of these 
operations and relocation requirements, 
and applicable Commission rules, 
orders and any pending proceedings 
related to the service, in order to make 
reasoned, appropriate decisions about 
their participation in Auction No. 66 
and their bidding strategy. 

36. Potential bidders are reminded 
that they are solely responsible for 
investigating and evaluating all 
technical and marketplace factors that 
may have a bearing on the value of the 
AWS-1 licenses in this auction. The 
FCC makes no representations or 
warranties about the use of this 
spectrum for particular services. 
Applicants should be aware that an FCC 
auction represents an opportunity to 
become an FCC licensee in the 
Advanced Wireless Services subject to 
certain conditions and regulations. An 
FCC auction does not constitute an 
endorsement by the FCC of any 
particular service, technology, or 
product, nor does an FCC license 
constitute a guarantee of business 
success. Applicants should perform 
their individual due diligence before 
proceeding as they would with any new 
business venture. 

37. Potential bidders are strongly 
encouraged to conduct their own 
research prior to the beginning of 
bidding in Auction No. 66 in order to 
determine the existence of any pending 
administrative or judicial proceedings 
that might affect their decision 
regarding participation in the auction. 
Participants in Auction No. 66 are 
~ strongly encouraged to continue such 
research throughout the auction. In - 
addition, potential bidders should 


perform technical analyses sufficient to 
assure themselves that, should they 
prevail in competitive bidding for a 
specific license, they will be able to 
build and operate facilities that will 
fully comply with the Commission’s 
technical and legal requirements. 

38. Applicants should also be aware 
that certain pending and future 
proceedings, including applications 
(including those for modification), 
petitions for rulemaking, requests for 
special temporary authority, waiver 


_ requests, petitions to deny, petitions for 


reconsideration, informal oppositions, 
and applications for review, before the 
Commission may relate to particular 
applicants or incumbent licensees or the 
licenses available in Auction No. 66. In 
addition, pending and future judicial 
proceedings may relate to particular 
applicants or incumbent licensees, or 
the licenses available in Auction No. 66. 
Prospective bidders are responsible for 
assessing the likelihood of the various 
possible outcomes, and considering 
their potential impact on spectrum 
licenses available in this auction. 

39. Applicants should perform due 
diligence to identify and consider all 
proceedings that may affect the 
spectrum licenses being auctioned and 
that could have an impact on the 
availability of spectrum for Auction No. 
66. In addition, although the 
Commission may continue to act on 
various pending applications, informal 
objections, petitions, and other requests 
for Commission relief, some of these 
matters may not be resolved by the time 
of the auction. 

40. Applicants are solely responsible 
for identifying associated risks and for 
investigating and evaluating the degree 
to which such matters may affect their 
ability to bid on, otherwise acquire, or 
make use of licenses available in 
Auction No. 66. 

41. Applicants may obtain 
information about non-Federal 
Government incumbent licenses that 
may have an effect on availability of 
licenses in Auction No. 66 through the 
Commission’s licensing databases on 
the World Wide Web. 

42. To further assist potential bidders 
in determining the scope of the new 
AWS entrants’ relocation obligations in 
the 2150-2155 MHz band, the 
Commission ordered BRS licensees in 
the 2150-—2160/62 MHz band to submit 
information on the locations and 
operating characteristics of BRS systems 
in that band. Each application will need 
to be viewed to determine if it is a BRS 
Channel 1, 2/ 2A Notification. 

43. The Commission makes no 
representations or guarantees regarding . 
the accuracy or completeness of 


information in its databases or any third 
party databases. The Commission’s 
databases may not include all 
information deemed necessary or 


‘desirable by an applicant, applicants 


may obtain or verify such information 
from independent sources or assume the 
risk of any incompleteness or 
inaccuracy in said databases. 
Furthermore, the Commission makes no 
representations or guarantees regarding 
the accuracy or completeness of 
information that has been provided by 
incumbent licensees and incorporated 
into its databases. 

44. Potential applicants are strongly . 
encouraged to physically inspect any 
prospective sites located in, or near, the 
service area for which they plan to bid, 
and also to familiarize themselves with | 
the environmental assessment’ 
obligations. 


vi. Use of Integrated Spectrum Auction 
System 


45. The Commission will make 
available a browser-based bidding 
system to allow bidders to participate in 
Auction No. 66 over the Internet using 
the Commission’s Integrated Spectrum 
Auction System (ISAS or FCC Auction 
System). The Commission makes no 
warranty whatsoever with respect to the 
FCC Auction System. In no event shall 
the Commission, or any of its officers, 
employees or agents, be liable for any. 
damages whatsoever (including, but not 
limited to, loss of business profits, 
business interruption, loss of business 
information, or any other loss) arising 
out of or relating to the existence, 
furnishing, functioning or use of the 


- FCC Auction System that is accessible 


to bidders in connection with this 
auction. Moreover, no obligation or 
liability will arise out of the 
Commission’s technical, programming 
or other advice or service provided in 
connection with the FCC Auction 
System. 


vii. Bidder Alerts 


46. As is the case with many business 
investment opportunities, some 
unscrupulous entrepreneurs may 
attempt to use Auction No. 66 to 
deceive and defraud unsuspecting 
investors. Information about deceptive 
telemarketing investment schemes is 
available from the Federal Trade 
Commission (FTC) and from the _ 
Securities and Exchange Commission 
(SEC). 


viii. National Environmental Policy Act 
Requirements 


_ 47. Licensees must comply with the 
Commission’s rules regarding 
implementation of the National 
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Environmental Policy Act (NEPA). The 
construction of a wireless antenna 
facility is a federal action and the 
licensee must comply with the 
Commission’s NEPA rules for each such 
facility. The Commission’s NEPA rules 
require, among other things, that the 
licensee consult with expert agencies 
having NEPA responsibilities, including 
the U.S. Fish and Wildlife Service, the 
State Historic Preservation Office, the 
Army Corps of Engineers and the 
Federal Emergency Management 
Agency. In assessing the effect of 
facilities construction on historic 
properties, the licensee must follow the 
provisions of the Nationwide 
Programmatic Agreement Regarding the 
Section 106 National Historic 
Preservation Act Review Process. 


C. Auction Specifics 
i. Auction Date 


48. Bidding in Auction No. 66 will 
begin on Thursday, June 29, 2006, as 
announced in the Auction No. 66 
Comment Public Notice. The initial 
schedule for bidding will be announced 
by public notice at least one week before 
the start of the auction. 

49. Several commenters addressed the 
date on which bidding in Auction No. 
66 will commence. Generally, 
commenters expressed support for 
commencing the auction on June 29, 
2006. A few commenters, however, 
expressed concern about the start date. 

50. The Commission does not find 
sufficient cause to delay the start of 
Auction No. 66, and therefore, will 
commence the competitive bidding as 
scheduled, i.e., on June 29, 2006. The 
- Commission agrees with the majority of 
‘the parties who commented on this 
issue that it is in the public interest to 
make AWS spectrum available as soon 
as it is both reasonable and consistent . 
with CSEA. Therefore, the concerns 
raised by some about time needed to 
prepare for package bidding are moot. 
The Commission has decided to proceed 
with standard, single SMR auction for 
the AWS-1 licenses. 

51. Unless otherwise announced, 
bidding on all licenses will be 
conducted on each business day until 
bidding has stopped on all licenses. 


ii. Auction Title 


52. Auction No. 66—Advanced 
Wireless Services (AWS-1) 


iii. Bidding Methodology 

53. The bidding methodology for 
Auction No. 66 will be simultaneous 
multiple round bidding. The 


Commission will conduct this auction 
over the Internet using the FCC Auction 


System, and telephonic bidding will be 


available as well. Qualified bidders are 
permitted to bid electronically via the 
Internet or by telephone. 


iv. Pre-Auction Dates and Deadlines 


54. Dates and Deadlines: 

Auction Seminar: April 24, 2006. 

Short-Form Application (FCC Form 
175) Filing Window Opens: April 24, 
2006; 12 p.m. ET. 

Short-Form Application (FCC Form 
175) Filing Window Deadline: May 10, 
2006; 6 p.m. ET. 

Upfront Payments (via wire transfer): 
June 1, 2006; 6 p.m. ET. ‘ 

Mock Auction: June 26, 2006. 

Auction Begins: June 29, 2006. 


v. Requirements for Participation 


55. Those wishing to participate in 
the auction must: (a) Submit a short- 
form application (FCC Form 175) 
electronically prior to 6 p.m. Eastern 
Time (ET), May 10, 2006, following the 
electronic filing procedures set forth in 
Attachment D of the Auction No. 66 
Procedures Public Notice; (b) submit a 
sufficient upfront payment and an FCC 
Remittance Advice Form (FCC Form 
159) before 6 p.m. ET, June 1, 2006; and 
(c) comply with all provisions outlined 
in this Public Notice and applicable 
Commission rules. 


vi. General Contact Information 


56. See Auction No. 66 Procedures 
Public Notice for General Contract 
information table. 


II. Short-Form Application (FCC Form 
175) Requirements 


57. An application to participate-in an 
FCC auction, referred to as a short-form 


application or FCC Form 175, provides ~ 


information used in determining 
whether the applicant is legally, 
technically, and financially qualified to 
participate in Commission auctions for 
licenses or permits. 

58. Entities seeking licenses available 
in Auction No. 66 must file a short-form 
application electronically via the FCC 
Auction System before 6 p.m. ET on 
May 10, 2006, following the procedures 
prescribed in Attachment D of the 
Auction No. 66 Procedures Public 
Notice. If an applicant claims eligibility 
for a bidding credit, the information 
provided in its FCC Form 175 will be 
used in determining whether the 
applicant is eligible for the claimed 
bidding credit. Applicants bear full 
responsibility for submitting accurate, 
complete and timely short-form 
applications. All applicants must certify 
on their short-form applications under 
penalty of perjury that they are legally, 
technically, financially and otherwise 
qualified to hold a license. 


59. An entity may not submit more 
than one short-form application for a 
single auction. In the event that a party 
submits multiple short-form 
applications, only one application will 
be accepted for filing. Applicants also 
should note that submission of a short- 
form application constitutes a 
representation by the certifying official 
that he or she is an authorized 
representative of the applicant, that he 
or she has read the form’s instructions 
and certifications, and that the contents 
of the application, its certifications, and 
any attachments are true and correct. 
Submission of a false certification to the 
Commission may result in penalties, 
including monetary forfeitures, license 
forfeitures, ineligibility to participate in 
future auctions, and/or criminal 


prosecution. 


A. Preferences for Small Businesses and 
Others 


i. Size Standards for Bidding Credits 


60. A bidding credit represents the 
amount by which a bidder’s winning 
bid will be discounted. For Auction No. 
66, bidding credits will be available to 
small businesses and very small 
businesses, and consortia thereof, as 
follows: (1) A bidder with attributed 
average annual gross revenues that 
exceed $15 million and do not exceed 
$40 million for the preceding three 
years (small business) will receive a 15 
percent discount on its winning bid; (2) 
a bidder with attributed average annual 
gross revenues that do not exceed $15 
million for the preceding three years 
(very small business) will receive a 25 
percent discount on its winning bid. 

61. Bidding credits are not 
cumulative; a qualifying applicant 
receives either the 15 percent or 25 
percent bidding credit on its winning 
bid, but not both. 

62. Every applicant that claims 
eligibility for a bidding credit as either 
a small business or a very small 
business, or a consortium of small 
businesses or very small businesses, 
will be required to provide information 
regarding revenues attributable to the 
applicant, its affiliates, its controlling 
interests, and the affiliates of its 
controlling interests on its FCC Form 
175 short-form application to establish 
that it satisfies the applicable eligibility 
requirement. Applicants considering 
claiming eligibility as a designated 
entity in Auction No. 66 should review 
carefully the recently released CSEA/ 
Part 1 Designated Entity FNPRM, 71 FR 
6992, February 10, 2006. Applicants 
considering claiming eligibility as a 
designated entity in Auction No. 66 
should monitor further proceedings 
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pursuant to the CSEA/Part 1 Designated 
Entity FNPRM to assure their ability to 
comply with any changes to the 
designated entity rules that the 
Commission may adopt that are 
applicable to applicants in Auction No. 
66. 
ii. Tribal Lands Bidding Credit 

63. To encourage the growth of 
wireless services in federally recognized 
tribal lands the Commission has 
implemented a tribal land bidding 
credit. The Commission will award pro 
rata tribal lands bidding credits in the 
event that the sum of all net winning 
bids at the close of bidding, exclusive of 
tribal lands bidding credits, is not 
sufficient funds both to meet the reserve 
price and to award all eligible 
applicants full tribal lands bidding 
credits. 


iii. Installment Payments 


64. Installment payment plans will 
not be available in Auction No. 66. 


B. License Selection 


65. In Auction No. 66, applicants 
must select the licenses on which they 
want to bid from the Eligible Licenses 
list. In Auction No. 66, FCC Form 175 
will include a filtering mechanism that 
allows an applicant to filter the 
available licenses. The applicant will 
make selections for one or more of the 
filter criteria and the system will 
produce a list of licenses satisfying the 
specified criteria. The applicant may 
select all the licenses in the customized 
list or select individual licenses from 
the list. Applicants also will be able to 
select licenses from one customized list 
and then create additional customized 
lists to select additional licenses. There 
will be no opportunity to change license 
selection after the short-form filing 
deadline. It is critically important that 
an applicant confirm its license 
selections before submitting its short- 
form application because the FCC 
Auction System will not accept bids on 
licenses that an applicant has not 
selected on its FCC Form 175. 


C. Disclosure of Bidding Arrangements 


66. Applicants will be required to 
identify in their short-form applications 
all parties with whom they have entered 
into any agreements, arrangements, or 
understandings of any kind relating to 
the licenses being auctioned, including 
any agreements relating to post-auction 
market structure. Applicants also will 
be required to certify under penalty of 
perjury in their short-form applications 
that they have not entered and will not 
enter into any explicit or implicit 
agreements, arrangements or 


understandings of any kind with any 
parties, other than those identified in 
the application, regarding the amount of 
their bids, bidding strategies, or the 
particular licenses on which they will or 
will not bid. If an applicant has had 
discussions, but has not reached a joint - 
bidding agreement by the short-form 
application filing deadline, it would not 
include the names of parties to the 
discussions on its application and may 
not continue such discussions with any 
applicants after the deadline. 

67. After the filing of short-form 
applications, the Commission’s rules do 
not prohibit a party holding a non- 
controlling, attributable interest in one 
applicant from acquiring an ownership 
interest in or entering into a joint 
bidding arrangement with other 
applicants provided that (i) the 
attributable interest holder certifies that 
it has not and will not communicate 
with any party concerning the bids or 
bidding strategies of more than one of 
the applicants in which it holds an 
attributable interest, or with which it 
has entered into a joint bidding 
arrangement; and (ii) the arrangements 
do not result in a change in control of 
any of the applicants. While the anti- 
collusion rules do not prohibit non- 
auction related business negotiations 
among auction applicants, applicants 
are reminded that certain discussions or 
exchanges could touch upon 
impermissible subject matters because 
they may convey pricing information 
and bidding strategies. Further, as 
discussed above, compliance with the 
disclosure requirements of the 
Commission’s anti-collusion rule will 
not insulate a party from enforcement of 
the antitrust laws. 


D. Ownership Disclosure Requirements 


68. All applicants must comply with 
the uniform Part 1 ownership disclosure 
standards and provide information 
required by §§ 1.2105 and 1.2112 of the 
Commission’s rules. Specifically, in 
completing the short-form application, 
applicants will be required to fully 
disclose information on the real party or 
parties-in-interest and ownership 
structure of the applicant. 

69. Applicants considering claiming 
eligibility as a designated entity in 
Auction No. 66 should review carefully 
and monitor the recently initiated 


.rulemaking proceeding concerning the 


Commission’s designated entity rules. 
The Commission also sought comment 
on whether to restrict the award of 
designatéd entity benefits where an 
otherwise qualified designated entity 
has a material relationship with a large 
entity that has a significant interest in 
communications services. The 


Commission stated that it intended any 
changes adopted in this proceeding to 
apply to AWS licenses to be offered in 
Auction No. 66. Depending upon the 
outcome of that proceeding, applicants 
may be required to disclose additional 
ownership information in order to 
comply with any changes to the 
designated entity rules that the 
Commission may adopt that are 
applicable to applicants in Auction No. 
66. 

70. Applicants are responsible for 
ensuring that the information submitted 
in their Form 175 for Auction No. 66 is 
complete and accurate. Accordingly, 
applicants should carefully review any 
information automatically entered to 
confirm that it is complete and accurate 
as of the deadline for filing the short- 
form application. Applicants can update 
any information that was entered 
automatically and needs to be changed 
directly in the short-form application. 


E. Bidding Credit Revenue Disclosures 


71. To determine which applicants 
qualify for bidding credits as small 
businesses or very small businesses, the 
Commission considers the gross 
revenues of the applicant, its affiliates, 
its controlling interests, and the 
affiliates of its controlling interests. 
Therefore, entities applying to bid as 
small businesses or very small 
businesses (or consortia of small 
businesses or very small businesses) 
will be required to disclose on their FCC 
Form 175 short-form applications the 
gross revenues of each of the following 
for the preceding three years: (1) The 
applicant, (2) its affiliates, (3) its 
controlling interests, and (4) the 
affiliates of its controlling interests. In 
order to comply with the Commission’s 
disclosure requirements for bidding 
credit eligibility, an applicant must — 
provide separately for itself, its 
affiliates, its controlling interests, and 
the affiliates of its controlling interests, 
the gross revenues for each of the 
preceding three years. If the applicant is 
applying as a consortium of small ; 
businesses or very small businesses, this 
information must be provided for each 
consortium member. 

72. Applicants considering claiming 
eligibility as a designated entity in 
Auction No. 66 should review carefully 
the recently released CSEA/Part 1 
Designated Entity FNPRM. Depending 
upon the outcome of that proceeding, 
applicants may be required to disclose 
additional information regarding gross 
revenues of related parties in order to 
comply with any changes to the 
designated entity rules that the 
Commission may adopt that are 
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applicable to applicants in Auction No. 
66. 
73. Controlling interests of an 
applicant include individuals and 
entities with either de facto or de jure 
control of the applicant. Typically, 
ownership of at least 50.1 percent of an 
entity’s voting stock evidences de jure 
control. De facto control is determined 
on a case-by-case basis. 

74. Officers and directors of an 
applicant are also considered to have 
controlling interest in the applicant. 
Once the principals or entities with a 


controlling interest are determined, only - 


the revenues of those principals or 
entities, the affiliates of those principals 
or entities, and the applicant and its 
affiliates will be counted in determining 
small business eligibility. 

75. Each member of a consortium of 
small or very small businesses that 
applies to participate in Auction No. 66 
must individually meet the definition of 
small business or very small business 
adopted by the Commission for the 
Advanced Wireless Services. Each 
consortium member must disclose its 
gross revenues along with those of its 
’ affiliates, its controlling interests, and 
the affiliates of its controlling interests. 
Although the gross revenues of the 
consortium members will not be 
aggregated for purposes of determining 
the consortium’s eligibility as a small 
business or very small business, this 
information must be provided to ensure 
that each individual consortium - 
member qualifies for any bidding credit 
awarded to the consortium. 


F. Provisions Regarding Former and 
Current Defaulters 


76. Each applicant must state under 
penalty of perjury on its short-form 
application whether or not the 
applicant, its affiliates, its controlling 
interests, and the affiliates of its 
controlling interests, as defined by 
§ 1.2110, have ever been in default on 
any Commission licenses or have ever - 
been delinquent on any non-tax debt 
owed to any Federal agency. In 
addition, each applicant must certify 
under penalty of perjury on its short- 
form application that as of the short- 
form filing deadline, the applicant, its 
affiliates, its controlling interests, and 
the affiliates of its controlling interests, 
as defined by § 1.2110, are not in default 
on any payment for Commission 
licenses (including down payments) and 
that they are not delinquent on any non- 
tax debt owed to any Federal agency. — 
Prospective applicants are reminded 
that submission of a false certification to 
the Commission is a serious matter that 
may result in severe penalties, including 
monetary forfeitures, license 


revocations, exclusion from 
participation in future auctions, and/or 
criminal prosecution. 

77. Former defaulters, i.e., applicants, 
including any of their affiliates, any of 
their controlling interests, or any of the 
affiliates of its controlling interests, that 
in the past have defaulted on any 
Commission licenses or been delinquent 
on any non-tax debt owed to any 
Federal agency, but that have since 
remedied all such defaults and cured all 
of their outstanding non-tax 
delinquencies—are eligible to bid in 
Auction No. 66, provided that they are 
otherwise qualified. 

78. Current defaulters, i.e., applicants, 


‘including any of their affiliates, any of 


their controlling interests, or any of the 
affiliates of their controlling interests, - 
that are in default on any payment for 
any Commission licenses (including 
down payments) or are delinquent on 
any non-tax debt owed to any Federal 
agency as of the filing deadline for 
applications to participate in this 
auction—are not eligible to bid in 
Auction No. 66. 

79. Applicants are encouraged to 
review the Commission’s previous 
guidance on default and delinquency 
disclosure requirements in the context 
of the short-form application process. 
Therefore, with respect to regulatory or 
application fees, the provisions of 
§§ 1.2105(a) and 1.2106(a) regarding 
default and delinquency in connection 
with competitive bidding are limited to 
circumstances in which the relevant 
party has not complied with a final 
Commission payment deadline. 

80. The Commission considers 
outstanding debts owed to the United 
States Government, in any amount, to be 
a serious matter. The Commission 
adopted rules, including a provision 
referred to as the red light rule, that 
implement the Commission’s 
obligations under the Debt Collection 
Improvement Act of 1996, which 
governs the collection of claims owed to 
the United States. Under the red light 
rule, the Commission will not process 
applications and other requests for 
benefits filed by parties that have 
outstanding debts owed to the 
Commission. In the same rulemaking 
order, the Commission explicitly 
declared, however, that the 
Commission’s competitive bidding rules 
are not affected by the red light rule. As 
a consequence, the Commission’s 
adoption of the red light rule does not 
alter the applicability of any of the 
Commission’s competitive bidding 
rules, including the provisions and 
certifications of §§ 1.2105 and 1.2106, 
with regard to current and former 
defaults or delinquencies. Applicants 


are reminded, however, that the 
Commission’s Red Light Display 
System, which provides information 
regarding debts owed to the 
Commission, may not be determinative 
of an auction applicant’s ability to 
comply with the default and 
delinquency disclosure requirements of 
§ 1.2105. Thus, while the red light rule 
ultimately may prevent the processing 
of long-form applications by auction 
winners, an auction applicant’s red light 
status is not necessarily determinative 
of its eligibility to participate in this 
auction or of its upfront payment 
obligation. 

81. Prospective applicants in Auction 
No. 66 should note that any long-form 
applications filed after the close of 
competitive bidding will bé reviewed 
for compliance with the Commission’s 
red light rule, and such review may 
result in the dismissal of a winning 
bidder’s long-form application. 


G. Other Information 


82. Applicants owned by member of 
minority groups and/or women, as 
defined in § 1.2110(c)(3), may identify 
themselves in filling out their short- 
form applications regarding this status. 
This applicant status information is 
collected for statistical purposes only 
and assists the Commission in 
monitoring the participation of 
designated entities in its auctions. 


H. Minor Modifications to Short-Form 
Applications (FCC Form 175) 


83. After the deadline for filing short- 
form applications (FCC Forms 175) at 6 
p.m. ET on May 10, 2006, applicants are 
permitted to make only minor changes 
to their applications. Applicants are not 
permitted to make major modifications 
to their applications (e.g., change their 
license selections, change control of the 


_ applicant, or claim eligibility for a 


higher bidding credit). 

84. Any application amendment and 
related statements of fact must be 
certified by: (1) The applicant, if the 
applicant is an individual, (2) one of the 
partners if the applicant is a 
partnership, (3) an officer, director, or 
duly authorized employee, if the 
applicant is a corporation, (4) by a 
member who is an officer, if the 
applicant is an unincorporated 
association, (5) the trustee if the 
applicant is an amateur radio service 
club, or (6) a duly elected or appointed 
official who is authorized to make such 
certifications under the laws of the 
applicable jurisdiction, if the applicant 
is a governmental entity. 

85. An applicant must make 
permissible minor changes to its short- 
form application as such changes are 
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defined by § 1.2105(b), on-line. In 
addition, in the event that changes 
cannot be made immediately in ISAS for 
any reason, an applicant should submit 
a letter briefly summarizing the changes 
and subsequently update their short- 
form applications in ISAS as soon as 
possible. Any letter describing changes 
to applicant’s short-form application 
should be submitted by electronic mail 
to the following address: 
auction66@fcc.gov. 

86. Applicants should not submit 
application-specific material through 
the Commission’s Electronic Comment 
Filing System (ECFS), which was used 
for submitting comments regarding 
Auction No. 66 procedures. 


I. Maintaining Current Information in 
Short-Form Applications (FCC Form 
175) 


87. Section 1.65 of the Commission’s 
rules requires an applicant to maintain 
the accuracy and completeness of 
information furnished in its pending 
application and to notify the 
Commission within 30 days of any 
substantial change that may be of 
decisional significance to that 
application. Changes that cause a loss of 
or reduction in eligibility for a bidding 
credit must be reported immediately. If 
an amendment reporting substantial 
changes is a major amendment as 
defined by 47 CFR 1.2105, the major 
amendment will not be accepted and 
may result in the dismissal of the short- 
form application. 

88. In the event that the new rules 
regarding applicants and applications 
become effective after the deadline for 
filing short-form applications (FCC 
_ Form 175), applicants may be required 
to submit additional information not 

required in the initial form. In this 
regard, applicants considering claiming 
eligibility as a designated entity in 
Auction No. 66 should review carefully 
the recently released CSEA/Part 1 
Designated Entity FNPRM. The 
Commission stated in the CSEA/Part 1 
Designated Entity FNPRM that it intends 
to complete that proceeding in time so 
that any resulting rule modifications 
will apply to Auction No. 66. Moreover, 
the Commission proposed that in the 
event that any designated entity 
applicants have filed an application to 
participate in an auction prior to the 
effective date of any designated entity 
rule changes adopted pursuant to the 
CSEA/Part 1 Designated Entity FNPRM, 
such applicants would be required to 
amend their applications on or after the 
effective date of the rule changes with 
a statement declaring, under penalty of 
_ perjury, that the applicant is qualified as 
a designated entity pursuant to § 1.2110 


of the Commission’s rules effective as of 
the date of the statement. Finally, the 
Commission noted that under this 
proposal the Bureau will establish any 
detailed procedures necessary for 
making required amendments and 
announce such procedures by public 
notice. Accordingly, applicants 
considering claiming eligibility as a 
designated entity in Auction No. 66 
should monitor further proceedings 
pursuant to the CSEA/Part 1 Designated 
Entity FNPRM. 


III. Pre-Auction Procedures 
A. Auction Seminar—April 24, 2006 


89. On Monday, April 24, 2006, the 
FCC will sponsor a seminar for parties 
interested in participating in Auction 
No. 66 at the FCC headquarters, located 
at 445 12th Street, SW., Washington, 
DC. For individuals who are unable to 
attend, an Audio/Video webcast of this 
seminar will be available from the FCC’s 
Auction No. 66 Web page. 

90. To register, complete the 
registration form Attachment C of the 
Auction No. 66 Procedures Public 
Notice and submit it by Thursday, April 
20, 2006. Registrations are accepted on 
a first-come, first-served basis. 


B. Short-Form Application (FCC Form 
175)—Due Before 6:00 p.m. ET on May 
10, 2006 


91. In order to be eligible to bid in this 


auction, applicants must first submit an 


FCC Form 175 application electronically 


via the FCC Auction System. This 
application must be received at the 
Commission prior to 6 p.m. ET on May 
10, 2006. Late applications will not be 
accepted. There is no application fee 
required when filing an FCC Form 175. 
However, to be eligible to bid, an 
applicant must submit an upfront 
payment. 

92. Applications may generally be 
filed at any time beginning at noon ET 
on April 24,-2006, until 6 p.m. ET on 
May 10, 2006. Applicants are strongly 
encouraged to file early and are 
responsible for allowing adequate time 
for filing their applications. Applicants 
may update or amend their applications 
multiple times until the filing deadline 
on May 10, 2006. Infortitation about 
accessing, completing, and viewing the 
FCC Form 175 is included in 
Attachment D of the Auction No. 66 
Procedures Public Notice. 


C. Application Processing and Minor 
Corrections 


93. After the deadline for filing the 
FCC Form 175 applications has passed, 
the FCC will process all timely 
submitted applications to determine 


which are acceptable for filing, and 
subsequently will issue a public notice 
identifying: (1) Those applications 
accepted for filing; (2) those 
applications rejected; and (3) those 
applications which have minor defects 
that may be corrected, and the deadline 
for resubmitting corrected applications. 


D. Upfront Payments—Due June 1, 2006 


94. In order to be eligible to bid in the 
auction, applicants must submit an 
upfront payment accompanied by an 
FCC Remittance Advice Form (FCC 
Form 159). After completing the FCC 
Form 175, filers will have access to an 
electronic version of the FCC Form 159 
that can be printed and sent by facsimile 
to Mellon Bank in Pittsburgh, PA. All 
upfront payments must be received in 
the proper account at Mellon Bank 
before 6 p.m. ET on June 1, 2006. 


i. Making Auction Payments by Wire 
Transfer 

95. Wire transfer payments must be 
received before 6 p.m. ET on June 1, 
2006. To avoid untimely payments, 
applicants should discuss arrangements 
(including bank closing schedules) with 
their banker several days before they 
plan to make the wire transfer, and 
allow sufficient time for the transfer to 
be initiated and completed before the 
deadline. 

96. At least one hour before placing 
the order for the wire transfer (but on 
the same business day), applicants must 
send by facsimile a completed FCC 
Form 159 (Revised 2/03) to Mellon Bank 
at (412) 209-6045. On the cover sheet of 
the facsimile, write Wire Transfer— 
Auction Payment for Auction No. 66. In 
order to meet the Commission’s upfront 
payment deadline, an applicant’s 
payment must be credited to the 
Commission’s account before the 
deadline. 

97. Please note that: (a) All payments 
must be made in U.S. dollars; (b) All 
payments must be made by wire 
transfer; (c) upfront payments for 
Auction No. 66 go to a lockbox number 
different from the lockboxes used in 
previous FCC auctions, and different 
from the lockbox number to be used for 
post-auction payments and (d) failure to 
deliver the upfront payment by the June 
1, 2006, deadline will result in 
dismissal of the application and 
disqualification from participation in 
the auction. 


ii. FCC Form 159 


98. Acompleted FCC Remittance 
Advice Form (FCC Form 159, Revised 2/ 
03) must be faxed to Mellon Bank to 
accompany each upfront payment. 
Proper completion of FCC Form 159 
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(Revised 2/03) is critical to ensuring 
correct crediting of upfront payments. 
Detailed instructions for completion of 
FCC Form 159 are included in 
Attachment E of the Auction No. 66 
Procedures Public Notice. An electronic 
pre-filled version of the FCC Form 159 
is available after submitting the FCC 
Form 175. The FCC Form 159 can be. 
completed electronically, but must be 
filed with Mellon Bank via facsimile. 


iii. Upfront Payments and Bidding 
Eligibility 

99. In the Part 1 Order, 62 FR 13540, 
March 21, 1997, the Commission 
delegated to the Bureau the authority 
and discretion to determine appropriate 
upfront payment(s) for each auction. In. 
addition, in the Part 1 Fifth Report and 
Order, 65 FR 52323, August 29, 2000, 

_ the Commission ordered that applicants 

_that are former defaulters be required to 
pay upfront payments 50 percent greater 
than non-former defaulters. For 
purposes of this calculation, the 
applicant includes the applicant itself, 
its affiliates, its controlling interests, 
and affiliates of its controlling interests, 
as defined by 47 CFR 1.2110 of the 
Commission’s rules. 

100. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that 
the amount of the upfront payment 
would determine a bidder’s initial 
bidding eligibility, the maximum 
number of bidding units on which a 
bidder may place bids. In order to bid 
on a license, otherwise qualified bidders 
that selected that license on Form 175 
must have a current eligibility level that 
meets or exceeds the-number of bidding 
units assigned to that license. At a 
minimum, therefore, an applicant’s total 
upfront payment must be enough to 
establish eligibility to bid on at least one 
of the licenses selected on its Form 175, 
or else the applicant will not be eligible 
to participate in the auction. An 
applicant does not have to make an 
upfront payment to cover all licenses 
the applicant selected on its Form 175, 
but rather to cover the maximum 
number of bidding units that are 
associated with licenses on which the 
bidder wishes to place bids and hold 
provisionally winning bids at any given 
time. 

101. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 
calculate upfront payments for Auction 
No. 66 on a license-by-license basis 
using the following formula: 

$0.05 * MHz * License Area 
Population. 

The Bureau set forth the specific _ 
upfront payments and bidding units for 
each license in Attachment A of the 


Auction No. 66 Comment Public Notice 
and sought comment on the proposal. 
102. Commenters presented a number 
of views on the proposed level of - 
upfront payments. Some comments 
support the proposed upfront payments. 
Others argue for lowering upfront 
payments for specific licenses, usually 
either for all CMA licenses . 
(Metropolitan Statistical Service Areas 
(MSAs) and Rural Service Areas (RSAs)) 


or only for the rural RSA licenses. Other ’ 


comments propose lowering upfront 
payments for bidders that qualify as 
designated entities or replacing the 
upfront payment proposal with a 
straight percentage deposit. 

103. Upfront payments help deter 
frivolous or insincere bidding. In 
addition, upfront payments provide the 
Commission with a source of funds in 
the event that the bidder incurs liability 
during the auction. Applicants must 
make upfront payments sufficient to 
obtain bidding eligibility on the licenses 
on which they will bid. 

104. In connection with minimum 
opening bids, the Commission is 
persuaded by the arguments of 
numerous commenters that for Auction 
No. 66, the formula to determine 
upfront payments and minimum 
opening bids should not apply the same 


figure to a rural population unit as it 


does to an urban population unit. 
Commenters assert that because of 
higher buildout costs, upfront payments 
and minimum opening bids for less 
densely populated areas should be 
calculated at a lower rate than those for 
higher density areas. More specifically, 
many commenters contend that upfront 
payments on licenses covering RSAs 
should be lowered from $0.05 per 
MHz*Pop to $0.01, 0.02, or 0.025 per 
MHz*Pop. 

105. The Commission will reduce 
upfront payments for RSA licenses by 
forty percent (40%) from the initial 
proposal, i.e., to $0.03 per MHz*Pop. 
While some commenters argue for an 
even greater reduction, the Commission 
is not persuaded that it should lower 
upfront payments any further. With - 
respect to licenses for the more densely 
populated MSAs, the Commission will 
not reduce the proposed upfront 
payments. The Commission adopts the 
initial proposal with respect to such 
licenses and set the upfront payments 
for MSAs using the proposed formula, 
i.e., $0.05 per MHz*Pop. 

106. The Commission also will lower 
the number of bidding units associated 
with the RSA licenses by 40%, in order 
to maintain the one-to-one relationship 
between bidding units and upfront 
payment amounts. The number of 


. bidding units associated with the MSA 


licenses will remain unchanged since 
the upfront payment amounts for those 
licenses are unchanged. 

107. In order to take into account that 
rural and urban populations are mixed 
within a single license in the larger 
geographic licensing areas, the 
Commission will apply the lower 
upfront payment formula for rural areas 
on a county-by-county basis for all 
licenses. More specifically, the 
Commission will first break down the 
larger geographic areas into their 
component counties. The lower upfront 
payment formula of $0.03 per MHz*Pop 
will be applied to the population of 
those counties that are included in an 
RSA. The formula of $0.05 per 


- MHz*Pop will be applied to the 


population of the remainingecounties. 
The upfront payment amount for an EA 
or REAG license will be calculated as 
the sum of upfront payments for the 
counties in the EA or REAG. The 
Commission will maintain the one-to- 
one relationship between bidding units 
and upfront payment amounts, so that 
bidding unit amounts will change with 
the changes in upfront payments. 

108. The Commission is not 
persuaded by comments proposing that 
the Commission alter its upfront 
payment proposal in other ways. A 
commenter argues that designated 
entities should be able to make lower 
upfront payments than other bidders. In 
light of the purpose of the upfront 
payments, the Commission does not 
believe a different upfront payment for 
designated entities is appropriate. 
Finally, another commenter suggests 
that the Commission forego its usual 
procedure of determining upfront 
payments and bidding eligibility and 
replace it with a requirement that 
bidders have a certain percentage of 
their bids on deposit with the 
Commission. The Commission believes, 
however, that the use of upfront 
payments in connection with bidding 
eligibility in past auctions has been 
successful and no radical departure i is 
needed. 

109. The specific upfront payment 
amounts and associated bidding units 
for each license available in Auction No. 
66 calculated pursuant to the 
procedures as well as the aggregate 
reserve price for all AWS—1 licenses, are 
set forth in Attachment A of the Auction 
No. 66 Procedures Public Notice. 

110. In calculating its upfront 
payment amount, an applicant should 
determine the maximum number of 
bidding units on which it may wish to 
be active (bid on or hold provisionally 
winning bids on) in any single round, 
and submit an upfront payment amount 
covering that number of bidding units. 
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In order to make this calculation, an 
applicant should add together the 
upfront payments for all licenses on 
which it seeks to be active in any given 
round. Applicants should check their 
calculations carefully, as there is no 
provision for increasing a bidder's 
eligibility after the upfront payment 
deadline. 

111. Former defaulters should 
calculate their upfront payment for all 
licenses by multiplying the number of 
bidding units on which they wish to be 
active by 1.5. In order to calculate the 
number of bidding units to assign to 
former defaulters, the Commission will 
divide the upfront payment received by 
1.5 and round the result up to the 
nearest bidding unit. If a former 
defaulter fails to submit a sufficient 

- upfront payment to establish eligibility 
to bid on at least one of the licenses 
applied for on its Form 175, the 
applicant will not be eligible to 
participate in the auction. 


iv. Applicant’s Wire Transfer 
Information for Purposes of Refunds of 
Upfront Payments 


112. The Commission will use wire 
transfers for all Auction No. 66 refunds. 
To ensure that refunds of upfront 
payments are processed in an 
expeditious manner, the Commission is 
requesting that all pertinent information 
listed below be supplied to the FCC. 
Applicants can provide the information 
electronically during the initial short- 
form filing window after the form has 
been submitted. 


E. Auction Registration 


113. Approximately ten days before 
the auction, the FCC will issue a public 
notice announcing all qualified bidders 
for the auction. Qualified bidders are 
those applicants whose FCC Form 175— 
applications have been accepted for 
filing and have timely submitted 
_ upfront payments sufficient to make 
them eligible to bid. 

114. All qualified bidders are 
automatically registered for the auction. 
Registration materials will be 
distributed prior to the auction by 
overnight mail. The mailing will be sent 
only to the contact person at the contact 
address listed in the FCC Form 175 and 
will include the SecurID® cards that 
will be required to place bids, the 
Integrated Spectrum Auction System 
(ISAS) Bidder’s Guide, and the Auction 
Bidder Line phone number. 

115. Qualified bidders that do not 
receive this registration mailing will not 
be able to submit bids. Therefore, any 
- qualified bidder that has not received 
this mailing by noon on Thursday, June 
22, 2006, should call (717) 338-2868. 


Receipt of this registration mailing is 
critical to participating in the auction, 
and each applicant is responsible for 
ensuring it has received all of the 
registration material. 


116. In the event that SecurID® cards 
are lost or damaged, only a person who 
has been designated as an authorized 
bidder, the contact person, or the 
certifying official on the applicant’s 
short-form application may request 
replacement registration material. 
Qualified bidders requiring the 
replacement of these items must call 
Technical Support. 


F. Remote Electronic Bidding 


117. The Commission will conduct 
this auction over the Internet, and 
telephonic bidding will be available as 
well. Qualified bidders are permitted to 
bid electronically and telephonically. 
Each applicant should indicate its 
bidding preference—electronic or 
telephonic—on the FCC Form 175. In 
either case, each authorized bidder must 
have its own SecurID® card, which the 
FCC will provide at no charge. Each 
applicant with one authorized bidder 
will be issued two SecurID cards, while 
applicants with two or three authorized 
bidders will be issued three cards. For 
security purposes, the SecurID® cards, 
the telephonic bidding phone number, 
and the Integrated Spectrum Auction 
System (ISAS) Bidder’s Guide are only 
mailed to the contact person at the 
contact address listed on the FCC Form 
175. Please note that each SecurID® car 
is tailored to a specific auction; 
therefore, SecurID® cards issued for 
other auctions or obtained from a source 
other than the FCC will not work for 
Auction No. 66. 


G. Mock Auction—June 26, 2006 


118. All qualified bidders will be 
eligible to participate in a mock auction 
on Monday, June 26, 2006. The mock 
auction will enable applicants to 
become familiar with the FCC Auction 
System prior to the auction. 
Participation by all bidders is strongly 
recommended. Details will be 
announced by public notice. 


IV. Auction Event 


119. The first round of bidding for 
Auction No. 66 will begin on Thursday, 
June 29, 2006. The initial bidding 
schedule will be announced in a public 
notice listing the qualified bidders, 
which is to be released approximately 
10 days before the start of the auction. 


A. Auction Structure 


i. Simultaneous Multiple Round 
Auction 


120. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 
auction all AWS-—1 licenses in a single 
auction using the Commission’s 
standard simultaneous multiple-round 
(SMR) auction format. This type of 
auction offers every license for bid at 
the same time and consists of successive 
bidding rounds in which eligible 
bidders may place bids on individual 
licenses. A bidder may bid on, and 
potentially win, any number of licenses. 
Typically, bidding remains open on all 
licenses until bidding stops on every 
license, unless a modified stopping rule - 
is invoked. 

121. The Bureau also sought comment 


on the feasibility and desirability of 


allocating the AWS-1 licenses among 
two auctions, run concurrently, with 
one of the auctions using the standard 
SMR format and the other using the 
FCC’s package bidding format (SMR- 
PB). Under the SMR-PB format, bidders 
can place bids on groups of licenses 
they wish to win in combination, with 
the result that they win either all of the 
licenses in a group or none of them, in 
contrast to the license-by-license 
bidding in the FCC’s SMR format. In the 
SMR-PB auction format, each bidder 
can have at most a single winning bid, 
so that in order to win any particular 
license combination, the bidder must 
have placed a package bid on that 
license or specific group of licenses. 

122. Based on the record and the 
Commission’s belief that a single SMR 
auction offers bidders a simple and 
effective means of bidding on single or 
multiple licenses without the additional 
complications that participating in two 
concurrent auctions would involve, the 
Commission will proceed with its 
proposal to auction all AWS-—1 licenses 
in a single auction using the 
Commission’s standard SMR auction 
format. 

123. Nearly all of the parties 
commenting on the issue of auction 
format support its proposal for one SMR 
auction for AWS-1. While some express 
concern or opposition to using package 
bidding generally, nearly all 
commenters oppose the option of 
running a package bidding auction 


‘ concurrently with an SMR auction. 


Those concerned with the complexity in 
bidding in two auctions at the same 
time stress difficulty in managing 
eligibility between the two, submitting 
upfront payments to participate in both, 
and keeping track of bidding among the 
auctions. The complexity level increases 
further given that the two concurrent 
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auctions would have different auction 
designs. 

124. A number of commenters express 
concern that smaller bidders, including 
rural carriers and new entrants, would 
be hardest hit by the increased 
complexity of two concurrent auctions 
and package bidding. Some commenters 
raise the possibility that an auction 
using a package bidding format, due to 
the so-called threshold problem, may 
not assign licenses to the entities that 
value them most highly. Only two 
commenters favor allocating some 
AWS-1 licenses to a second auction 
with package bidding. A commenter 
suggests that package bidding would 
allow bidders to aggregate licenses more 
efficiently in order to acquire a 
nationwide footprint. The Commission 
agrees with those commenters who 
assert that an SMR auction of the AWS-— 
1 licenses, which includes several large 
regional area blocks, will provide 
opportunities for bidders to aggregate 
licenses in order to obtain nationwide 
coverage. 

125. While a commenter supports 
package bidding for the E and F Block 
AWS-1 licenses, it advocates that the 
auctions be run sequentially, not 
concurrently. In particular, the 
commenter suggests that the 
Commission run the SMR auction for A 
to D Blocks first using the standard SMR 
auction, followed shortly by an auction 
for the E and F blocks, allowing for 
package bidding. Comments filed jointly 
agree in principle with sequential 
auctions, but specifically advocate the 
reverse order—i.e., run the SMR-PB 
auction before the standard SMR one. 

126. The Commission finds the choice 
of sequential auctions undesirable in 
these circumstances. First, it eliminates 
flexibility forthe bidders, as the results 
from the first auction will stand 
regardless of how the second auction 
plays out. Second, the AWS—1 licenses 
are subject to the CSEA aggregate 
reserve. Determining whether this is met 
is made much more difficult if two 
sequential auctions are held. 

127. The Commission concludes that 

_it is operationally feasible and 
appropriate to auction the AWS-1 
licenses through a single auction using 


the Commission’s standard SMR auction 


format. Unless otherwise announced, 
bids will be accepted on all licenses in 
each round of the auction until bidding 
stops on every license. This approach, 
the Commission believes, allows 
bidders to take advantage of synergies 
that exist among licenses and is 
administratively efficient. 

128. The Commission’s decision not 
to employ an SMR-PB format for some 
AWS-1 licenses does not reflect on 


future use of package bidding in 
Commission auctions. 


ii. Information Available to Bidders 
Before and During the Auction 


129. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 
withhold certain information on bidder 
interests, bids and bidder identities that 
typically has been revealed prior to and 
during past FCC auctions, in the event 
that a single SMR auction is held. In 
particular, the Bureau proposed not to 
reveal until the close of the auction: (1) 
Bidders’ license selections on their short 
form applications and the amount of 
their upfront payments; (2) the amounts 
of non-provisionally winning, bids and 
the identities of bidders placing those 
bids; and (3) the identities of bidders — 
making provisionally winning bids. 

130. The proposal attracted a number 
of comments, both in support of the 
Bureau’s proposal and opposed to it. 
The Commission believes, as the Bureau 
noted in the Auction No. 66 Comment 
Public Notice, that there are benefits as 
well as potential harms from publicly 
revealing all information during the 
auction process. Also as stated in the 
Auction No. 66 Comment Public Notice, 
the Commission believes that the 
potential harms from anti-competitive 
behavior facilitated by the release of 
extensive information relating to bidder 
interests, bids, and bidder identities is 
likely to be greater when the auction is 
less competitive—that is, when the 
number of bidders and the level of 
upfront payments are relatively low 
compared to the number of licenses 
offered. Therefore, in balancing the 
likely disadvantages of making such 
information available with the potential 
advantages to bidders from being able to 
formulate more accurate assessments of 
license values, the Commission will 
make its approach contingent on the 
likely competitiveness of the auction. If 
the Commission determines that the 
auction is likely to be highly 
competitive based on the number of 
bidders and upfront payments, and 
therefore, that the risk of successful 
collusion is low, the Commission will 
make available bidding information that 
the Commission typically have made 
available in previous Commission 


- auctions. If, on the other hand, it 


appears that the auction may be less 
competitive, making it easier for bidders 
to signal and enforce cooperative 
divisions of the market, the Commission 
will limit the information relating to 
bids and bidder identities in a manner 
that is largely consistent with its 
proposal in the Auction No. 66 
Comment Public Notice. In this way, 
unless it appears that the costs to 


providing information is likely to be 
particularly high, the Commission will 
provide bidders with information that 
may enhance their abilities to 
participate confidently and effectively 
in the auction. 

131. The Commission will estimate 


.the level of competition in the auction 


by calculating a modified eligibility 
ratio based on upfront payments 
submitted by bidders. Using this 
estimate, the Commisssion will 
determine the information procedures 
that will apply during bidding rounds. 
Specifically, if a modified eligibility — 
ratio, defined as the total number of 
bidding units of eligibility purchased by 
bidders, relative to the total number of 
bidding units for the licenses in the 
auction, is equal to at least three, the 
auction will proceed under the 
information procedures typically used 
for past FCC auctions. For the purposes 
of calculating the modified eligibility 
ratio, a single bidder’s eligibility will be 
capped at 50% of the total bidding units 
in the auction. 

132. Alternatively, if the level of 
competition appears insufficient, that is 
if the modified eligibility ratio is less 
than three, the Commission will limit 
the information that is released prior to 
and during the auction in a way that is 
substantially consistent with, but not 
identical to its proposal in the Auction 
No. 66 Comment Public Notice. The 
Commission will make available the 
total eligibility level for the auction as 
well as bidder-specific eligibility, 
although the Commission will not 
identify bidders’ license selections. 
After each round of bidding, the 
amounts of each bid placed will be 
made available, but not the identities of 
the bidders. Under the the original 
proposal, for each license only the 
amounts of the provisionally winning 
bids and the number of bids on the 
license, not the amounts of non- 
provisionally winning bids, were to 
have been made available. 

133. Discussion. As stated in the 
Auction No. 66 Comment Public Notice, 
the Commission has reserved the option 
to limit the availability of information 
on an auction-by-auction basis, and the 
Bureau retains discretion to limit the 
information disclosed to bidders. With a 
single early exception, the Commission 
has elected not to limit such 
information. Notwithstanding past 
decisions, the Commission believes that 
the public interest will best be served by 
limiting certain information relating to 
bidder interests, bids, and bidder 
identities in Auction No. 66, when it 
appears that the competitiveness of the 
auction is likely to be relatively low, as 
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measured by the modified eligibility 
ratio. 

134. This decision to make the 
availability of information contingent 
upon competitiveness is supported by a 
number of commenters. The notion of 
using a measure of likely 
competitiveness to determine how 
much information would be made 
available was first proposed by a 
commenter. Subsequently, other 
commenters have voiced support for 
compromise proposals that involve, 
among other criteria, basing the decision 
on information availability on a similar 
measure of total eligibility. 

135. A number of commenters oppose 
the proposal to withhold certain 
information for the AWS-—1 licenses, 
challenging the need to undertake 
measures to deter anti-competitive 
behavior in FCC auctions generally, and 
in particular, they question making 
changes to an established auction 
process immediately prior to a large 
auction of licenses suitable for high- 
valued uses. Some commenters note 
that the Commission has already 
modified its auction design to deter 
signaling, and claim that there is little 
or no evidence of coordinated bidding 
behavior in recent auctions. 

136. In response, the Commission 
notes that it is in large part because the 
upcoming AWS-1 auction will make 
available a significant number of 
potentially valuable licenses that the 
Commission will modify its usual bid 
and bidder information procedures at 
this time, if it appears that the auction 
may not be sufficiently competitive. 
With fewer bidders, the chances are 
greater that signaling and retaliatory 
behavior will be successful, with the 
’ result that licenses may not be assigned 
to the entities that value them most 
highly. The AWS-1 licenses open up a 
new band to commercial wireless 
services, and represent a sizeable 
portion of existing spectrum available 
for innovative wireless services. 
Licensees will have considerable 
flexibility to respond to consumer 
demand for innovative advanced 
services, and the Commission feels 
particularly obligated to assure that 
these licenses are assigned to those 
entities that will put them to their 
highest valued uses. 

137. With respect to arguments that 
the Commission has already eliminated 
the possibility of bid signaling and has 
no evidence on which to base its beliefs 
that such behavior may occur in 
Auction No. 66, the Commission notes 
that at least two papers mentioned in 
this proceeding rely on signaling 
consistent with the Commission’s 
current standard SMR auction format. 


Furthermore, since some types of 
signaling and coordinated bidding are 
very hard to detect in auction data, 
making it difficult to pursue 
enforcement actions after such alleged 
activity has occurred, it is important to 
reduce the potential for such collusive 
bidding behavior to occur in the first 
place, in circumstances in which the 
Commission believes collusion is most 
likely to occur. 

138. At the same time, the 
Commission recognizes that the | 
information that has typically been 
provided during FCC auctions may be of 
value in helping bidders to form more 
accurate and confident assessments of 
license values, thus allowing them to 
participate more effectively in the 
auction. The Commission believes that, 
under circumstances in which collusion 
is less likely to be successful, the 
benefits to bidders from making 
information available are likely to 


- outweigh the potential harms from 


facilitating collusive behavior. As a 
result, the Commission will not adopt 
its proposal to limit information when 
the auction is expected to be 
competitive as indicated by the 


_ modified eligibility ratio of three or 


more—that is, when coordinated 
bidding activity is unlikely to be 
sustainable. 

139. A number of commenters 
addressed the various benefits that 
information provides to bidders, 
especially to bidders with fewer 
resources, including many new entrants 
and rural carriers. In particular, these 
commenters suggest that knowing the 
identities of bidders active in particular 
markets yields useful data on such 
factors as the potential for negotiating 
roaming agreements; on the likelihood 
that infrastructure and equipment for 
certain technologies will be available; 
and on whether the structure of 
competition in a given market is likely 
to support the bidder’s business plan. 
Some of the commenters also claim that 
the uncertainty inherent in opening up 
a new spectrum band for as yet 
unknown services and technologies 
makes it all the more useful to 
participants to have such information as 
may be available, including round-by- 
round information on bids and bidders 
identities. 

140. Some commenters opposing the 
proposal to withhold information state 
that the advantages gained by knowing 
bidder identities are particularly 
important to small and mid-sized 
entities and to new entrants and that 
consequently, they argue, limiting bid 
and bidder information will 
disadvantage those bidders 
disproportionately. Specifically, 


commenters suggest that smaller 
businesses rely more heavily on the 
need to negotiate agreements with 
neighboring service providers and 
therefore have a greater interest in 
knowing who adjacent licensees are 
likely to be. Some point out that niche 
service providers, and their financial 
backers, are particularly interested in 
knowing whether another entity 
targeting the same demographic 
population is likely to be competing in 


a given market. In addition, commenters 


say that financial backers of smaller 
firms trust that a bid by a market leader 
reflects a well-researched valuation and 
are more likely to be comfortable 
investing in a smaller entity if the 
smaller firm’s bids are not out of line 
with those of the large entities. 
Accordingly, they claim, if investors do 
not have the reassurance of knowing 
how the large bidders are bidding, the 
additional risk will reduce the amount 
of capital they are willing to lend and, 
consequently, reduce what smaller firms 
are able to bid for and win at auction. 

141. Commenters also suggest that the 
additional uncertainty about the value 
of licenses introduced by the lack of 
information on bidder identities will 
increase bidders’ fear of the winners 
curse, leading them to bid below their 
valuations for the licenses. Some assert 
that those most affected by the 
uncertainty will scale back their bids 
more than proportionately and that 
therefore, small bidders may fail to win 
licenses for which they are the highest 
valuing bidder, thereby lowering 
auction efficiency. 

142. The costs to releasing 
information as some commenters 
request, however, likely will outweigh 
the potential advantages of releasing the 
information, if the level of competition 
in the auction seems insufficient to 
make cooperative divisions of the 
market difficult to signal and sustain. 
Accordingly, if the auction is not 
sufficiently competitive as indicated by 
the modified eligibility ratio, the 
Commission will not provide the 
information, notwithstanding any 
potential benefits doing so might 
provide to some bidders. 

143. Parties opposing the proposal to 
limit information point out a number of 
other factors which the Commission 
also does not regard as sufficient to 


. dissuade it from its decision to limit the 


information that will be made available 
if the modified eligibility ratio is below 
three for Auction No. 66. Some 
commenters warn that deliberate and 
inadvertent disclosures of information 
may represent a threat to the validity of 
the auction. The Commission does not 
believe that significant disclosures are 
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likely to occur, in part because revealing 
bids or bid strategies violates the 
Commission’s anti-collusion rules, and 
in part because bidders will regard it as 
being in their interest to preserve the 
secrecy of their bidding activity. 
Furthermore, if an occasional disclosure 
does occur, the Commission does not 
believe the auction is likely tobe \. 
affected in a way which will 
compromise its validity. With respect to 
bidding data, much of the data that is 
generated after a round of a large SMR 
auction is superseded by data for the 
next round, so that the advantage to a 
bidder from knowing improperly 
disclosed information is likely to 
disappear within several hours. 

144. Several commenters suggest that 
a policy of limiting information relating 
to bidder interests prior to the auction, 
and limiting bidder identities during the 
auction constitutes a departure from the 
Commission’s traditional commitment 
to a transparent auction process. The 
Commission disagrees. As discussed in 
the Auction No. 66 Comment Public 
Notice, the Commission plans to release 
all withheld information at the close of 
the auction. Bidders and the public will 
be able to examine all round-by-round 
bidding activity, and any allegations of 
irregular bidding conduct will be 
investigated. The Commission notes 
that, even when bid and bidder 
information is not withheld, it is its 
policy generally to address any such 
concerns after the close of an auction, 

- when there is greater opportunity for 
investigation of such allegations. 

145. Commenters present various 
arguments regarding what information 
should be released and when, in the 
event that the Commission limits the 
information revealed in any way, as will 
be the case if the modified eligibility 
ratio is less than three. Some argue that 
particular information should be 
released, while others argue that the © 
Commission should release all 
information but do so only at intervals. 
While these proposals may achieve 
some benefits by disclosing information, 
the Commission is not persuaded any of 
them would be effective in preventing 
coordinated and retaliatory bidding, 
especially when competition in the 
auction is relatively weak, e.g., the 
modified eligibility ratio is less than 
three, and, therefore, the risk of 
collusion is greatest. 

146. The Commission notes again that 
even if the limited information 
procedures are in effect, it plans to make 
available during the auction the 
' amounts of all bids placed on each 
license in each round. Even absent 
bidder identities, this information will 
give bidders an indication of demand 


for the licenses. Bidders and their 
investors will be able to observe the bids 
for licenses in the six offered spectrum 
blocks, which will help them assess 
whether their bids are likely to be 
consistent with the valuations of other 
bidders. This information will reduce 
uncertainty about license valuations, 
mitigating fear of the winner’s curse for 
bidders and their financial backers. . 


147. Other Issues. The Commission 
does not believe that the information 
disclosure procedures established for 
this auction will interfere with the 
administration of or compliance with 
the Commission’s anti-collusion rule. 

§ 1.2105(c)(1) of the Commission’s rules 
provides that after the short-form 
application filing deadline, all 
applicants for licenses in any of the 
same geographic license areas are 
prohibited from disclosing to each other 
in any manner the substance of bids or 
bidding strategies until after the down 
payment deadline, subject to specified 
exceptions. In past auctions, each 
applicant’s selection of licenses has 
been publicly available through the 
Commission’s on-line short-form 
application database. In Auction No. 66, 
however, the Commission may not 
disclose information regarding license 
selection until after the auction closes. 
As in the past, the Commission will 
disclose the other portions of 
applicants’ short-form applications, 
through its on-line database and certain 
application-based information through 
public notices. Thus, even without 
information regarding license selection, 
applicants would be able to comply 
with § 1.2105(c) by not disclosing bids 
or bidding strategies to any other 
applicants in the auction. This 
approach, however, could inhibit 
otherwise lawful communications with 
applicants for licenses in other 
geographic license areas, which the 
Commission’s rule permits. 
Consequently, the Commission will 
notify separately each applicant with 
short-form applications to participate in 
a pending auction, including but not 
limited to Auction No. 66, whether 
applicants in Auction No. 66 have 
applied for licenses in any of the same 
geographic areas as that applicant. After 
the Commission conducts its initial 
review of applications to participate in 
Auction No. 66, each applicant with a 
short-form application to participate in 
a pending auction will receive a letter 
that lists the applicants in Auction No. 
66 that have applied for licenses in any 
of the same geographic areas as the 
applicant. The list will identify the 
Auction No. 66 applicant(s) by name but 
will not list the license selections of the 


Auction No. 66 applicant(s). As in past 
auctions, additional information 
regarding applicants in Auction No. 66 
that is needed to comply with 

§ 1.2105(c), e.g., the identities of 
controlling interest in the applicant and 
ownership interests greater than ten 
percent (10%), will be available through 
the publicly accessible on-line short- 
form application database. 

148. Finally, the Commission does not 
agree with commenters that suggest that 
SEC rules requiring bidders to disclose 
material financial information might 
require bidders to disclose bidding 
information during the auction. Until 
the SEC addresses the issue, the 
Commission will not presume that SEC 
rules require public disclosure of 
information about bidding while an 
auction is still underway. 

iii. Eligibility and Activity Rules 

149. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that ~ 
the amount of the upfront payment 
submitted by a bidder would determine 
the initial (maximum) eligibility (as 
measured in bidding units) for each 
bidder. One commenter suggested that 
the Commission eliminate the use of 
bidding units. A commenter suggests 
that the Commission define a bidder’s 
eligibility simply as a multiple of the 
amount the bidder places on deposit 
with the Commission. This proposal 
ignores the Commission’s use of bidding 
units to measure bidder participation in 
the auction pursuant to the 
Commission’s activity rules. The 
Commission uses activity rules to move 
the auction at an appropriate speed 
while providing sufficient flexibility to 
permit bidders to pursue a wide range 
of alternative bidding strategies. The 
Commission believes its activity rules 
serve an important purpose and decline 
to adopt the suggestion of the 
commenter, which would undermine 
those rules. 

150. Accordingly, the Commission 


’ adopts the proposed use of upfront 


payments to determine initial 
(maximum) eligibility (as measured in 
bidding units) for Auction No. 66. The 
amount of the upfront payment 
submitted by a bidder determines initial 
bidding eligibility, the maximum 
number of bidding units on which a 
bidder may be active. Each license is 
assigned a specific number of bidding 
units equal to the upfront payment 
listed in Attachment A of the Auction 
No. 66 Procedures Public Notice on a 
bidding unit per dollar basis. Bidding 
units for a given license do not change 
as prices rise during the auction. A 
bidder’s upfront payment is not 
attributed to specific licenses. Rather, a 
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bidder may place bids on any of the 
licenses selected on its FCC Form 175 

_ as long as the total number of bidding 
units associated with those licenses 
does not exceed its current eligibility. 
Eligibility cannot be increased during 
the auction; it can only remain the same 
or decrease. Thus, in calculating its 
upfront payment amount, an applicant 
must determine the maximum number 
of bidding units it may wish to bid on 
or hold provisionally winning bids on 
in any single round, and submit an 
upfront payment amount covering that 
total number of bidding units. The total 
upfront payment does not affect the 
total dollar amount a bidder may bid on 
any given license. 

151. In order to ensure that an auction 
closes within a reasonable period of 
time, an activity rule requires bidders to 
bid actively throughout the auction, 
rather than wait until late in the auction 
before participating. Bidders are 
required to be active on a specific 
percentage of their current bidding 
eligibility during each round of the _ 
auction. 

152. A bidder’s activity level in a 
round is the sum of the bidding units 
associated with licenses on which the 
bidder is active. A bidder is considered 
active on a license in the current round 
if it is either the provisionally winning 
bidder at the end of the previous 
bidding round and does not withdraw 
the provisionally winning bid in the 
current round, or if it submits a bid in 
the current round. The minimum 
required activity is expressed as a 
percentage of the bidder’s current - 
eligibility, and increases by stage as the 
auction progresses. A commenter urges 
that no minimum activity requirements 
be imposed on designated entities that 

apply to bid on less than one percent 
(1%) of the licenses available in Auction 
No. 66. In addition, the commenter 
urges that a reduced minimum activity 
requirement should apply to all 
designated entities. No persuasive 
reason has been presented for applying 
different activity requirements to 
bidders that are designated entities than 
to other bidders. The Commission’s 
activity rule paces the auction by 
requiring bidders to bid actively. There 
is no reason to modify this requirement 
based on either the number of licenses 
for which the bidder has applied or the 
bidder’s status as a designated entity. 
Bidders applying for few licenses or that 
are designated entities suffer no 

disadvantage from complying with the 
same activity rule as other bidders. 
Because these procedures have proven 
successful in maintaining the pace of 
previous auctions the Commission 
adopts them for Auction No. 66. 


iv. Auction Stages 


153. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 
conduct the auction in two stages and 
employ an activity rule. The Bureau 
further proposed that, in each round of 
Stage One, a bidder desiring to maintain 
its current bidding eligibility would be 
required to be active on licenses 
representing at least 80 percent of its 
current bidding eligibility. Finally, the 
Bureau proposed that in each round of 
Stage Two, a bidder desiring to maintain 
its current bidding eligibility would be 
required to be active on at least 95 
percent of its current bidding eligibility. 
One commenter directly addresses the - 
Bureau’s proposal, expressing support. 

154. The Commission adopts the 
proposals for the activity rules and 
stages. The Commission reserves the 
discretion to further alter the activity 


- percentages before and/or during the 


auction. 

155. Stage One: During the first stage 
of the auction, a bidder desiring to 
maintain its current bidding eligibility 
will be required to be active on licenses 
representing at least 80 percent of its 
current bidding eligibility in each 
bidding round. Failure to maintain the 
required activity level will result in a 
reduction in the bidder’s bidding 
eligibility in the next round of bidding 
unless an activity rule waiver is used. 
During Stage One, reduced eligibility for 
the next round will be calculated by 
multiplying the bidder’s current round 
activity (the sum of bidding units of the 
bidder’s provisionally winning bids and 
bids during the current round) by five- 
fourths (5/4). 

156. Stage Two: During the second 
stage of the auction, a bidder desiring to 
maintain its current bidding eligibility 
is required to be active on 95 percent of 
its current bidding eligibility. Failure to 
maintain the required activity level will 
result in a reduction in the bidder’s 
bidding eligibility in the next round of 
bidding unless an activity rule waiver is 
used. During Stage Two, reduced 
eligibility for the next round will be 
calculated by multiplying the bidder’s - 
current round activity (the sum of 
bidding units of the bidder’s 
provisionally winning bids and bids 
during the current round) by twenty- 
nineteenths (20/19). 

157. CAUTION: Since activity 
requirements increase in Stage Two, 
bidders must carefully check their 
activity during the first round following 
a stage transition to ensure that they are 
meeting the increased activity 


requirement. This is especially critical . 


for bidders that have provisionally 
winning bids and do not plan to submit 


new bids. In past auctions, some bidders — 


. have inadvertently lost bidding 


eligibility or used an activity rule 
waiver because they did not re-verify 
their activity status at stage transitions. 
Bidders may check their activity against 
the required activity level by logging 
into the FCC Auction System. 

158. Because the foregoing procedures 
have proven’successful in maintaining 
the proper pace in previous auctions, 
the Commission adopts them for 
Auction No. 66. 


v. Stage Transitions 


159. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that 
the auction would generally advance to 
the next stage (i.e., from Stage One to 
Stage Two) when the auction activity 
level, as measured by the percentage of 
bidding units receiving new 
provisionally winning bids, is 
approximately 20 percent or lower for 
three consecutive rounds of bidding. 
The Bureau further proposed that it 
would retain the discretion to change 
stages unilaterally by announcement 
during the auction. This determination, 
the Bureau proposed, would be based 
on a variety of measures of bidder 
activity, including, but not limited to, 
the auction activity level, the 
percentages of licenses (as measured in 
bidding units) on which there are new 
bids, the number of new bids, and the 
percentage increase in revenue. The one 
commenter addressing the proposal 
directly supports it. 

160. The Commission adopts the 
proposal. Thus, the auction will start in 
Stage One and will generally advance to 
Stage Two when, in each of three 
consecutive rounds of bidding, the 
provisionally winning bids have been 
placed on 20 percent or less of the 
licenses being auctioned (as measured 
in bidding units). In addition, the 
Commission will retain the discretion to 
regulate the pace of the auction by 
announcement. 


vi. Activity Rule Waivers 


161. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that 
each bidder in the auction be provided 
with three activity rule waivers. Three 
commenters address the proposal. One 
commenter supports the proposal and 
two argue that designated entities 
should receive additional waivers, to 
have the ability to take a.time out during 
the late stages of the auction. The 
comments requesting additional waivers 
do not demonstrate why the proposed 


- three waivers are insufficient, or why 


designated entities might have a greater 
need for a time out than any other 
bidder. The Commission adopts the 
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proposal that each bidder be provided 
three activity rule waivers. The 
Commission is satisfied that providing 
three waivers over the course of the 
auction will give bidders a sufficient 
number of waivers and flexibility, while 
also safeguarding the integrity of the 
auction. 

162. Bidders may use an activity rule 
waiver in any round during the course 
of the auction. Use of an activity rule 
waiver preserves the bidder’s current 
bidding eligibility despite the bidder’s 
activity in the current round being 
below the required minimum activity 
level. An activity rule waiver applies to 
an entire round of bidding and not to a 
particular license. Activity rule waivers 
can be either applied proactively by the 
bidder (a proactive waiver) or applied 
automatically by the FCC Auction 
System (an automatic waiver) and are 
principally a mechanism for auction 
participants to avoid the loss of bidding 
eligibility in the event that exigent 
circumstances prevent them from 
placing a bid in a particular round. 

163. The FCC Auction System 
assumes that bidders with insufficient 
activity would prefer to apply an 
activity rule waiver (if available) rather 
than lose bidding eligibility. Therefore, 
the system will automatically apply a 
waiver at the end of any bidding round 
- where a bidder's activity level is below 
the minimum required unless: (1) There 
are no activity rule waivers available; or 
(2) the bidder overrides the automatic 
application of a waiver by reducing 
eligibility. If a bidder has no waivers 
remaining and does not satisfy the 
activity requirement, the FCC Auction 
System will permanently reduce the 
bidder’s eligibility, possibly curtailing 
or eliminating the bidder’s ability to 
place additional bids in the auction. 

164. A bidder with insufficient 
activity that wants-to reduce its bidding 
eligibility rather than use an activity 
rule waiver must affirmatively override 
the automatic waiver mechanism during 
the bidding round by using the reduce 
eligibility function in the FCC Auction 
System. In this case, the bidder’s 
eligibility is permanently reduced to 
bring the bidder into compliance with 
the activity rules as described in 
Auction Stages. Once eligibility has 
been reduced, a bidder will not be 
permitted to regain its lost bidding 
eligibility even if the round has not yet 
closed. 

165. Finally, a bidder may apply an 
activity rule waiver proactively as a 
means to keep the auction open without 
placing a bid. If a bidder proactively 
applies an activity waiver (using the 
apply waiver function in the FCC 
Auction System) during a bidding round 


in which no bids or withdrawals are 
submitted, the auction will remain open 
and the bidder’s eligibility will be 
preserved. However, an automatic 
waiver applied by the FCC Auction 
System in a round in which there are no 
new bids or withdrawals will not keep 
the auction open. A bidder cannot 
submit a proactive waiver after 
submitting a bid in a round, and 
submitting a proactive waiver will 
preclude a bidder from placing any bids 
in that round. 


Note: Applying a waiver is irreversible; 
once a proactive waiver is submitted that 
waiver cannot be unsubmitted, even if the 
round has not yet closed. 


vii. Auction Stopping Rules 


166. For Auction No. 66, the Bureau 
proposed to employ a simultaneous. 
stopping rule approach. The Bureau also 
sought comment on a modified version 
of the simultaneous stopping rule. The 
modified version of the stopping rule 
would close the auction for all licenses 
after the first round in which no bidder 
applies a waiver, places a withdrawal, 
or submits any new bids on any license 
on which it is not the provisionally 
winning bidder. Thus, absent any other 
bidding activity, a bidder placing a new 
bid on a license for which it is the 
provisionally winning bidder would not 
keep the auction open under this 
modified stopping rule. 

167. The Bureau further proposed 
retaining the discretion to keep the 
auction open even if no new bids or 
proactive waivers are submitted and no 
provisionally winning bids are 
withdrawn in a round. In this event, the 
effect will be the same as if a bidder had 
applied a waiver. Thus, the activity rule 
will apply as usual, and a bidder with 
insufficient activity will either use an 
activity rule waiver (if it has any left) or 
lose bidding eligibility. 

168. In addition, the Bureau proposed 
that it reserve the right to declare that 
the auction will end after a specified 
number of additional rounds (special 
stopping rule). If the Bureau invokes 
this special stopping rule, it will accept 
bids in the specified final round(s) and 
the auction will close. 

169. The Bureau proposed to exercise 
these options only in circumstances 
such as where the auction is proceeding 
very slowly, where there is minimal 
overall bidding activity or where it 
appears likely that the auction will not 
close within a reasonable period of time. 
The Bureau noted that before exercising 
these options, the Bureau is likely to 
attempt to increase the pace ofthe. 
auction by, for example, increasing the 
number of bidding rounds per day, and/ 


or increasing the amount of the 
minimum bid increments for the limited 
number of licenses where there is still 

a high level of bidding activity. 

170. In comments filed in response to 
the Auction No. 66 Comment Public 
Notice, a commenter asserts that the 
Commission should modify its 
simultaneous stopping rule to avoid the 
possibility that the stopping rule might 
close bidding before the net winning 
bids meet the reserve price. The 
commenter suggests that in the event 
the net winning bids do not meet the 
reserve price at the close of a round that 
would otherwise trigger the stopping 
rule, the Commission should announce 
that fact and hold the auction open for 
at least one more round. If subsequently 
the net winning bids do not meet the 
reserve price at the close of a round that 
would otherwise trigger the stopping 
rule, the Commission could close 
bidding and, if necessary, cancel the 
auction pursuant to statute. In a 
subsequent reply comment, a comment 
supported the suggestion. 

171. The Commission believes that it 
would retain its discretion to keep the 
auction open even if no new bids or 
proactive waivers are submitted and no 


provisionally winning bids are 


withdrawn in a round is sufficient te 
address the concerns raised in the 
comments. This differs from the 
commenter’s proposal to the extent that 
the decision to keep bidding open will 
be within the Bureau’s discretion. 
Unlike a fixed rule that the auction will 
remain open at least one more round, 
this discretionary approach will not 
unnecessarily encourage bidders to wait 
and see if other bidders will raise bids: 
to meet the reserve. 

172. The Commission believes that 
the proposed stopping rules are 
appropriate for Auction No: 66, because 
of the Commission’s experience in prior 
auctions demonstrates that these 
stopping rules balance interests of - 
administrative efficiency and maximum 
bidder participation. Therefore the 
Commission adopts the proposals made 
in the Auction No. 66 Comment Public 
Notice. Auction No. 66 will begin under 
the simultaneous stopping rule 
approach, and the Commission will 
retain the discretion to employ the other 
versions of the stopping rule. 


viii. Auction Delay, Suspension, or 
Cancellation 


173. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that, 
by public notice or by announcement 
during the auction, the Bureau may 
delay, suspend, or cancel the auction in 
the event of natural disaster, technical 
obstacle, evidence of an auction security 
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breach, unlawful bidding activity, 
administrative or weather necessity, or 
for any other reason that affects the fair 
conduct of competitive bidding. The 
Commission received no comment on 
this issue. 

174. Because the Commission’s 
approach to notification of delay during 
an auction has proven effective in 
resolving exigent circumstances in 
previous auctions, the Commission 
adopts the proposed rules regarding 
auction delay, suspension, or 
cancellation. By public notice or by 
announcement during the auction, the 
Commission may delay, suspend, or 
cancel the auction in the event of 
natural disaster, technical obstacle, 
evidence of an auction security breach, 
unlawful bidding activity, 
administrative or weather necessity, or 
for any other reason that affects the fair 
and competitive conduct of competitive 
bidding. In such cases, the Commission 
or the Bureau, in their sole discretion, 
may elect to resume the auction starting 
from the beginning of the current round, 
resume the auction starting from some 
previous round, or cancel the auction in 
its entirety. Network interruption may 
cause the Commission to delay or 
suspend the auction. The Commission 
emphasizes that exercise of this 
authority is solely within the discretion 
of the Commission or the Bureau, and 
its use is not intended to be a substitute 
for situations in which bidders may 
wish to apply their activity rule waivers. 


Bidding Procedures 
i. Round Structure 


175. The initial schedule of bidding 
rounds will be announced in the public 
notice listing the qualified bidders, 
which is released approximately 10 
days before the start of the auction. Each 
bidding round is followed by the release 
of round results. Multiple bidding 
rounds may be conducted in a given 
day. Details regarding round results 
formats and locations will also be 
included in the qualified bidders public 
notice. 


176. The Bureau has discretion to 
change the bidding schedule in order to 
foster an auction pace that reasonably 
balances speed with the bidders’ need to 
study round results and adjust their . 
bidding strategies. The Bureau may 
increase or decrease the amount of time 
for the bidding rounds and review 
periods, or the number of rounds per 
day, depending upon the bidding 
activity level and other factors. 


ii. Reserve Price and Minimum Opening 
Bids 

177. Section 309(j) of the 
Communications Act of 1934, as 
amended, calls upon the Commission to 
prescribe methods by which a 
reasonable reserve price will be required 
or a minimum opening bid established 
when applications for FCC licenses are 
subject to auction (i.e., because they are 
mutually exclusive), unless the 
Commission determines that a reserve 
price or minimum opening bid is not in 
the public interest. Consistent with this 
mandate, the Commission directed the 
Bureau to seek comment on the use of 
a minimum opening bid and/or reserve 
price prior to the start of each auction. 
Among other factors, the Commission 
must consider the amount of spectrum 
being auctioned, levels of incumbency, 
the availability of technology to provide 
service, the extent of interference with 
other spectrum bands, and any other 
relevant factors that could have an 
impact on the spectrum being 
auctioned. The Commission concluded 
that the Bureau should have the 
discretion to employ either or both of 
these mechanisms for future auctions. 

178. Congress recently required the 
Commission to revise existing 
regulations regarding reserve prices for 
auctions involving eligible frequencies 
subject to CSEA. CSEA defines eligible 
frequencies as including frequencies 
from 1710-1755 MHz. Thus, each 
AWS-1 license authorizes use of 
frequencies, one-half of which are 
subject to CSEA requirements. In CSEA, 
Congress directed the Commission to 
make revisions that would to prescribe 
methods by which the total cash 
proceeds from any auction of licenses 
authorizing use of eligible frequencies 
shall equal at least 110 percent of the 
total estimated relocation costs provided 
to the Commission pursuant to CSEA. 
Accordingly, the Commission recently 
revised its reserve price rule. 

179. CSEA also imposes other related 
requirements regarding the proceeds 
from an auction involving eligible 
frequencies. Pursuant to CSEA, the total 
cash proceeds attributable to eligible 
spectrum must be at least 110 percent of 
the total estimated relocation costs 
before the Commission may conclude 


. the auction. If this condition is not met, 


CSEA requires that the Commission 
shall cancel the auction. 


a. Reserve Price 


180. Pursuant to CSEA, on December 
27, 2005, NTIA notified the Commission 
of the estimated relocation costs and 
timelines for relocation of eligible 
Federal-entities assigned to frequencies 


from 1710 to 1755 MHz. NTIA reported 
that the total estimated relocation costs 
equal $935,940,312. 

181. Accordingly, in the Auction No. 
66 Comment Public Notice, the Bureau 
proposed to establish an aggregate 
reserve price of $1,029,534,343.20 for all 
AWS-1 licenses. This aggregate reserve 
price is 110 percent of total estimated 
relocation costs of $935,940,312 and 
therefore the minimum reserve price 
required by CSEA. 

182. For purposes of determining 
whether a CSEA revenue requirement 
has been met, the Commission has 
determined that total cash proceeds = 
means winning bids net of any 
applicable bidding credit discounts at 
the end of bidding (e.g., exclusive of 
tribal land bidding credits). Given that 
one-half of the frequencies authorized 
for use by each AWS-1 license is 
subject to CSEA, the Bureau proposed in 
the Auction No. 66 Comment Public 
Notice, that one-half of each relevant 
bid for each license would be 
considered attributable to eligible 
frequencies for purposes of CSEA. 
Accordingly, for determining whether - 
the reserve price is met in Auction No. 
66, one-half of each winning bid, net of 
any applicable bidding credit discounts 
at the end of bidding (e.g., exclusive of 
tribal land bidding credits) would be 
counted toward meeting the reserve 
price. Furthermore, consistent with the 
statute, the same amount would 
determine whether the auction may 
conclude pursuant to CSEA. 

183. A few commenters disagree with 
the Bureau’s proposal to consider one- 
half of each relevant bid when 
determining whether the reserve price 
has been met. A commenter objects that 
the proposal wrongly “assumes that 
precisely one-half of any AWS-1 bid 
can be attributed to. one-half the 
spectrum.” The Commenter also argues 
that by attributing only half of each 
relevant bid to meeting the reserve, the 
Commission is improperly ‘‘mandat[ing] 
how those funds should be apportioned 
over the 45 MHz of spectrum that will 
be cleared” and “ensur[ing] that a 
minimum of additional funds be 


_ secured for auctioning other spectrum 


separate from this band [i.e., the other 
half of each license.”’ This, according to « 
the commenter, amounts to the 
Commission “‘attempt[ing] to assess a 
value [of] the spectrum being 
auctioned.” In reply comments, two 
commenters second the arguments. The 
Commission is not persuaded by these 
arguments. 

184. CSEA plainly provides that the 
Commission may attribute a portion of 
bids for licenses that authorize use of 
both eligible and non-eligible 
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frequencies to the amounts used to 
determine whether CSEA requirements 
have been met. Furthermore, it is 
reasonable to attribute one-half of 
relevant bids to determine whether the 
CSEA-required reserve price is met 
given that every AWS-1 license 
authorizes use of frequencies of which 
one-half are eligible frequencies. The 
fact that some parties may not value a 
license authorizing use of one-half of 
the frequencies of an AWS-—1 license at 
precisely one-half the value of the 
corresponding AWS-1 license does not 
make this proposal unreasonable. 

185. Attributing one-half of relevant 
bids to meeting the CSEA-required 
reserve price means that the reserve 
price only will be met if the full amount 
of relevant bids is double the reserve 
price. As reflected by the commenters 
arguments, this could be viewed as 
effectively establishing a reserve price 
on the non-CSEA-eligible frequencies 
covered by the AWS-1 licenses. 
Contrary to the commenter, however, 
any effective reserve price for non- 
CSEA-eligible spectrum is well within 
the Commission’s authority. Moreover, 
under present circumstances, the 
amount of the effective reserve is 
appropriate. 

186. The Communications Act 
expressly contemplates that the 
Commission may adopt a reserve price 
in any competitive bidding for licenses 
and construction permits, not only 
when CSEA eligible frequencies are 
involved. The Commission’s authority 
to do so furthers the Commission’s 
statutory mandate to recover for the 
public a portion of the value of the 
public spectrum resource. The 
commenter alleges that the proposed 
reserve price attempts to set the value of 
non-CSEA-eligible frequencies, which 
the commenter contends the 
Commission should not do. In the 
present circumstances, however, the 
amount of the effective reserve price on 
non-CSEA-eligible spectrum is 
determined by the reserve price on 
CSEA eligible spectrum. That amount, 
in turn, is based on NTIA’s estimates of 
relocation costs to reimburse eligible _ 
federal entities. Thus, the reserve price 
does not attempt to, and does not set the 
value of the non-CSEA eligible 
spectrum, any more than it sets the 
value of the CSEA eligible spectrum. 

187. Finally, the Commission believes 
that effectively requiring that the full 
amount of relevant bids to be twice the 
estimated relocations costs of eligible 
federal entities is consistent with CSEA. 
The AWS-1 licenses were defined prior 
to the adoption of CSEA and Congress 
knew when it referred to proceeds 
attributable to eligible frequencies that 


the Commission intended to make 
available licenses combining eligible 
and non-eligible frequencies. 


188. The Commission adopts the 
proposal in the Auction No. 66 
Comment Public Notice. The 
Commission will apply an aggregate 
reserve price of $1,029,534,343.20 to all 
AWS-1 licenses in Auction No. 66. 
Given that one-half of the frequencies 
authorized for use by each license are 
CSEA eligible frequencies, one-half of 
each winning bid, net of any applicable 
bidding credit discounts at the end of 
bidding (e.g., exclusive of tribal land 
bidding credits), will be counted toward 
meeting the reserve price. 


189. In light of the proposed 
procedures regarding information 
available to bidders, the Bureau also 
sought comment in the Auction No. 66 
Comment Public Notice on whether the 
Commission should announce before 
the close of bidding whether the reserve 
price has been met. In comments, a 
commenter stated that if the 
Commission proceeds with its proposal- 


- to limit information regarding 


provisionally winning bids, it should 
make an announcement when the 
reserve price has been met. 


190. If information on net bids is 
withheld during the auction (i.e., if the 
modified eligibility ratio is less than 
three), the Commission agrees with the 
commenter that an announcement 
should be made when the reserve price 
has been met. Therefore, if information 
regarding net bids is not provided, the 
Commission will issue an 
announcement in the FCC Auction 
System stating that the reserve has been 
met immediately following the first 
round in which that occurs. Both the 
registered bidders and the general 
public will be able to view such 
announcements through the 
Commission’s website. The Commission 
cautions, however, that an 
announcement that the reserve price has 
been met following a round of the | 
auction does not guarantee that the 
reserve price will continue to be mef. 
Accordingly, after making the initial 
announcement that the reserve has been 
met, the Commission will make a 
further announcement in the FCC 
Auction System after any round in 
which the reserve price status changes. 
As noted in the Auction No. 66 
Comment Public Notice, the amount of 
net winning bids may decline during an 
auction, if either provisionally winning 
bids are withdrawn or a higher gross but 
lower net bid displaces a prior 
provisional winner. 


b. Minimum Opening Bids - 


191. In addition to proposing an 
aggregate reserve price, the Bureau 
proposed in the Auction No. 66 
Comment Public Notice to establish ; 
minimum opening bids for each license, 
while retaining discretion to lower the _ 
minimum opening bids. Specifically, for 
Auction No. 66, the Bureau proposed 
the following formula for calculating 
license-by-license minimum opening 
bids: $0.05 * MHz * License Area 
Population. 

The Bureau sought comment on this 
proposal and, in the alternative, 
whether, consistent with the section 
309(j), the public interest would be 
served by having no minimum opening 
bid. 

192. The Bureau received a variety of 
comments on the proposed level of 
minimum opening bids. Some 
commenters support the Bureau’s 
proposal. A few commenters assert that 
no minimum opening bids should be 
established, given the use of a reserve 
price. Numerous commenters believe 
that the formula to determine upfront 
payments and minimum opening bids 
should not apply the same figure to a 
rural population as it does to an urban 
population. They assert that because of 
higher buildout costs, upfront payments 
and minimum opening bids for less 
densely populated areas should be 
lower than those for more densely 
populated areas. More specifically, 
many commenters contend that 
minimum opening bids for licenses 
covering RSAs should be lowered from 
$0.05 per MHz*Pop to $0.01, 0.02, or 
0.025 per MHz*Pop. 

193. In.addition, some commenters 
have argued that prior auction results 
and private market sales indicate that 
the proposed minimum opening bids for 
sparsely populated areas may exceed 
the market price of the license, 
potentially resulting in a number of 
unsold licenses. 

194. In Commission auctions, 
minimum opening bids are intended to 
serve as useful starting points for 
bidding. Minimum opening bids are not 
intended to be estimates of final auction 
prices or to reflect all differences 
between license values. Accordingly, 
differences in license characteristics, 
such as population density, that may 
result in different final prices do not 
always necessitate different minimum 
opening bids for'the licenses. 

195. The Commission is persuaded by 
the record, however, that minimum 
opening bids based on its proposal may 
be too high for licenses covering low 
density RSAs. The Commission 
concludes that it is appropriate to 


’ 
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reduce minimum opening bids for RSAs 
by forty percent (40%) from its initial 
proposal, i.e. to $0.03 per MHz*Pop. 
While some commenters argue for an 
even greater reduction, the Commission 
is not persuaded that it should lower 
minimum opening bids any further. 

196. No equivalent evidence supports 
a similar reduction in the minimum 
opening bids for licenses covering 
MSAs. Accordingly, the Commission 
will adopt its initial proposal with 
respect to such licenses and set the 
minimum opening bids using the 
proposed formula, i.e., $0.05 per 
MHz*Pop. 

197. In order to take into account that 
rural and urban populations are covered 
by a single license in larger geographic 
area licenses, the Commission will 
apply the lower minimum opening bid 
formula for rural areas on a county-by- - 
county basis for all licenses. More 
specifically, the Commission first will 
break down the larger geographic areas 
into their component counties. The 
lower minimum opening bid formula of 
$0.03 per MHz*Pop will be applied to 
the population of those rural counties 
that are included in an RSA. The 
formula of $0.05 per MHz*Pop will be 
applied to the population of the 
remaining counties. The minimum 
opening bid for an EA or REAG license 
will be calculated as the sum of 
minimum opening bids for the counties 
in the EA or REAG. Finally, the 
Commission has made corresponding. 
changes in the upfront payments and 
bidding units for each license. 

198. The Bureau did not receive any 
comments addressing its proposal that it 
retain the discretion to reduce minimum 
opening bid amounts. The Commission 
adopts this proposal. The minimum 
opening bid amounts the Commission 
adopts for Auction No. 66 is reducible 
at the discretion of the Bureau. The 
Commission emphasizes, however, that 
such discretion will be exercised, if at 
all, sparingly and early in the auction, 
i.e., before bidders lose all activity 
waivers. During the course of the 
auction, the Commission will not 
entertain requests to reduce the 
minimum opening bid amount on 
specific licenses. 

199. The specific minimum opening 
bid amounts for each license available 
_ in Auction No. 66 calculated pursuant 
to the procedure describe above, as well 
as the aggregate reserve price for att 
AWS-1 licenses, are set forth in 
Attachment A of the Auction No. 66 
Procedures Public Notice. 


iii. Bid Amounts 


200. In each round, each eligible 
bidder will be able to place a bid on a 


particular license for which it applied in 
any of nine different amounts. The FCC 
Auction System will list the nine bid 
amounts for each license. The nine bid 
amounts for each license consist of the * 
minimum acceptable bid amount 
calculated using an activity-based 
formula and additional amounts 
calculated using a bid increment 
percentage. 


a. Minimum Acceptable Bid Amounts 
and Bid Increment Amounts 


201. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed that 
the minimum acceptable bid amount for 
a license would be equal to its 
minimum opening bid amount until 
there is a provisionally winning bid for 
the license. After there is a provisionally 
winning bid for a license, the minimum 
acceptable bid amount for that license 
would be equal to the amount of the 
provisionally winning bid plus an 
additional amount calculated using an 
activity-based formula described below. 
The Bureau further proposed to retain 


_ the discretion to change the minimum 


acceptable bid amounts and bid 
increment amounts if circumstances so 
dictated. A commenter supports the 
proposal. Another commenter suggests 
that the Commission should reduce the 
percentage used to determine the 
minimum acceptable bid as the ratio of 
bidder eligibility to licenses, measured 
in bidding units, declines. In 
subsequent reply comments, a 
commenter supports this suggestion. In 
light of the Bureau’s discretion to 


’ change the percentages during the 


auction, this suggestion can be taken 
into account without modifying the 
original proposal. The Commission will 
consider the suggestion as it exercises 
its discretion during the auction. 

202. A commenter argues that the 
Commission should use a smaller 
percentage to determine acceptable bids 
for designated entities, in order to 
encourage designated entities to remain 
in the auction. Pursuant to the proposal, 
the Bureau has discretion to change the 
percentage in appropriate 
circumstances. It may be appropriate to 
reduce the percentage to encourage 
bidders to-continue bidding on a license 
in certain circumstances. However, the 
Commission is not persuaded that the 
percentage should be reduced solely for 
designated entities, or any other 
particular class of bidder. The 
Commission does not believe it is 
necessary or appropriate to supplement 
the bidding credits the Commission 
provides to designated entities with 
customized bidding procedures. 

203. As another alternative, a 
commenter argues that the Commission 


‘should simplify the determination of 


minimum acceptable bids using a 
simple percentage in place of an 
activity-based formula. It further argues 
that the Commission should permit 
bidders to bid in any amount above the 
minimum. The Commission declines to 
adopt these alternatives. Determining 
minimum acceptable bid amounts based 


. in part on bidding activity on a license 


helps pace the‘auction. The Commission 
cannot be certain in advance of an 


auction that using a simple percentage 


will approximate results based on 
activity. Accordingly, the Commission 
believes it is appropriate to use an 
activity-based formula to determine . 
minimum acceptable bids, as well as 
additional bid amounts. Finally, with 
respect to amounts greater than the 
minimum acceptable bid, providing 
specified bid amounts both prevents 
bidders from sending signals in their 
bids and helps bidders avoid errors 
when inputting their bids. The 
Commission has successfully used this 
procedure to help achieve these 
purposes. 

204. Based on the Commission’s 
experience in prior auctions and taking 


into account the comments submitted 


on this issue, the Commission adopts its 
original proposals for Auction No. 66. 
The activity-based formula calculates 
minimum acceptable bid amounts by 
first calculating a percentage increment. 
The percentage increment for each 
license is a function of bidding activity 
on that license in prior rounds; 
therefore, a license that has received 
many bids will have a higher percentage — 
increment than a license that has 
received few bids. This allows the 
minimum acceptable bid amounts to be 
tailored to the activity on a license, 
decreasing the number of rounds it takes 
for license receiving many bids to reach 
their final prices. Equations and 
examples are shown in Attachment F of 
the Auction No. 66 Procedures Public 
Notice. 

205. The calculation of the percentage 
increment used to determine the 
minimum acceptable bid amounts for 
each license for the next round is made 
at the end of each round. The 
computation is based on an activity 
index, which is a weighted average of 
the number of bids in that round and 
the activity index from the prior round. 
The current activity index is equal to a 
weighting factor times the number of 
bidders that submit bids on the license 
in the most recent bidding round plus 
one minus the weighting factor times 
the activity index from the prior round. 
The activity index is then used to 
calculate a percentage increment by 
multiplying a minimum percentage 
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increment by one plus the activity index 
with that result being subject to a 
maximum percentage increment. The 
Bureau proposed to initially set the 
weighting factor at 0.5, the minimum 
percentage increment at 0.1 (10%), and 
the maximum percentage increment at 
. 0.2 (20%). Hence, at these initial 
settings, the percentage increment will 
fluctuate between 10% and 20% 
depending upon the number of bids for 
the license. The Commission will round 
the result using its standard rounding 
procedures. 
206. In the case of a license for which 
the provisionally winning bid has been 
withdrawn, the minimum-acceptable 
bid amount will equal the second 
highest bid received for the license. 
207. The minimum acceptable bid 
amount for a license will be equal to its 
minimum opening bid amount until 
there is a provisionally winning bid for 
the license. After there is a provisionally 
winning bid for a license, the minimum 
acceptable bid amount for that license 
will be equal to the amount of the 
provisionally winning bid plus an 
additional amount. Using the activity- 
based formula described above, the FCC 
Auction system will calculate a 
percentage increment at the end of each 
round to determine the minimum 
acceptable bid amount for each license 
for the next round. 


b. Additional Bid Amounts 


_. 208. The acceptable bid amounts in 
addition to the minimum acceptable bid 
amount for each license are calculated 
using a bid increment percentage. The 
first additional acceptable bid amount 
equals the minimum acceptable bid 
amount times one plus the bid 
increment percentage, rounded—e.g., if 
the increment percentage is 10 percent, 
the calculation is (minimum acceptable 
bid amount) * (1 + 0.10), rounded, or 
(minimum acceptable bid amount) * 
1.10, rounded; the second additional 
acceptable bid amount equals the 
minimum acceptable bid amount times 
one plus two times the bid increment 
percentage, rounded, or (minimum 
acceptable bid amount) * 1.20, rounded; 
the third additional acceptable bid 
amount equals the minimum acceptable 
bid amount times one plus three times 
the bid increment percentage, rounded, 
or (minimum acceptable bid amount) * 
1.30, rounded; etc. The Bureau will 
begin the auction with a bid increment 
‘percentage of 10 percent. 

209. The Bureau retains the discretion 
to change the minimum acceptable bid 

-amounts, the parameters of the formula 
to determine the percentage increment, 
and the bid increment percentage if it 
determines that circumstances so 


dictate. The Bureau will do so by 
announcement in the FCC Auction 
System during the auction. The Bureau 
may also use its discretion to adjust the 
minimum bid increment amount 
without prior notice if circumstances 
warrant. 
iv. Provisionally Winning Bids 

210. At the end of each bidding 
round, a provisionally winning bid will 
be determined based on the highest bid 
amount received for each license. A 
provisionally winning bid will remain 
the provisionally winning bid until 
there is a higher bid on the same license 
at the close of a subsequent round. 
Provisionally winning bids at the end of 
the auction become the winning bids. 
Bidders are reminded that provisionally 
winning bids count toward activity for 
purposes of the activity rule. 

211. In the Auction No. 66 Comment 
Public Notice, the Bureau proposed to 


use a random number generator to select 


a single provisionally winning bid in 
the event of identical high bid amounts 
being submitted on a license in a given 
round (i.e., tied bids). One commenter 
addressed the Bureau’s proposed 
method for breaking ties. A commenter 
asserts that the use of a random number 
generator to break ties among bids 
amounts to using a system of random 
selection beyond the Commission’s 
statutory authority to assign licenses. 
The Commission disagrees. Using a 
random number generator to break ties 
among bids submitted as part of a 
system of competitive bidding does not 
amount to random assignment of 
licenses. The statutory provision cited 
by the commenter, which terminates the 
Commission’s prior authority pursuant 
to section 309(i) of the Communications 
Act, simply does not apply to the 
Commission’s authority to conduct 
competitive bidding pursuant to section 
309(j) of the Communications Act. 
Moreover, the random number generator 
only determines the provisionally 
winning bid after a round in which 
bidders submit tie bids. Bidders that 
lose a tie-break in one round are able to 
raise their bids in subsequent rounds. 
Consequently, a license only will be 
awarded to a bid that wins a tie-break 

if other bidders decline to raise their 
bids. This does not amount to a system 
of random selection. The Commission 
did not receive any comments 
addressing the merits of the proposed 
method of breaking ties. In light of its 
successful use in prior auctions, the 
Commission adopts the proposal. 


v. Bid Removal and Bid Withdrawal 


212. In the Auction No. 66 Comment 
Public Notice, the Commission 


proposed bid removal and bid 
withdrawal procedures. With respect to 
bid withdrawals, the Commission 
proposed limiting each bidder to 
withdrawals in no more than two 
rounds during the course of the auction, 
The round in which withdrawals are 
used would be at each bidder’s 
discretion. One commenter expressed 
support for the Bureau’s proposal 
concerning bid withdrawals. The 
Commission adopts the proposal. 

213. Procedures. Before the close of a 
bidding round, a bidder has the option 
of removing any bids placed in that 
round. Removing a bid will affect a 
bidder’s activity for the round in which 
it is removed, i.e., a bid that is removed 
does not count toward bidding activity. 
These procedures will enhance bidder 
flexibility during the auction, and 
therefore the Commission adopts them 
for Auction No. 66. 

214. Once a round closes, a bidder 
may no longer remove a bid. However, 
in later rounds, a bidder may withdraw 
provisionally winning bids from 
previous rounds using the withdraw 
bids function in the FCC Auction 
System. A provisionally winning bidder 
that withdraws its provisionally 
winning bid from a previous round 
during the auction is subject to the bid 
withdrawal payments specified in 47 
CFR 1.2104(g). 

215. In previous auctions, the 
Commission has detected bidder 
conduct that, arguably, may have 
constituted anti-competitive behavior 
through the use of bid withdrawals. 
While the Commission continues to 
recognize the important role that bid 
withdrawals may play in an auction, the 
Commission concludes that, for Auction 
No. 66, adoption of a limit on the use 


_of withdrawals to two rounds per bidder 


is appropriate. By doing so the 
Commission believes it strikes a 
reasonable compromise that will allow 
bidders to use withdrawals. The 
Commission based its decision on this 
issue upon its experience with bid 
withdrawals in prior auctions, including 
PCS D, E and F block and 800 MHz 
SMR, and FM broadcast auctions. 

216. The Commission will therefore 
limit the number of rounds in which 
bidders may place withdrawals to two 
rounds. These rounds will be at the 
bidder’s discretion and there will be no 
limit on the number of bids that may be 
withdrawn in either of these rounds. 
Withdrawals during the auction will be 
subject to the bid withdrawal payments 
specified in 47 CFR 1.2104(g). Bidders 
should note that abuse of the 
Commission’s bid withdrawal 
procedures could result in the denial of 
the ability to bid on a market. 


20692 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006 / Notices 


217. If a provisionally winning bid is 
withdrawn, the minimum acceptable 
bid amount will equal the amount of the 
second highest bid received for the 
license, which may be less than, or in 
the case of tied bids, equal to, the 
amount of the withdrawn bid. To set the 
additional bid amounts, the second 
highest bid amount also will be used in 
place of the provisionally winning bid 
in the formula used to calculate bid 
increment amounts. The Commission 
will serve as a place holder 
_ provisionally winning bidder on the 
license until a new bid is submitted on 
that license. 

218. Calculation. Generally, the 
Commission imposes payments on 
bidders that withdraw high bids during 
the course of an auction. If a bidder 
withdraws its bid and there is no higher 
bid in the same or subsequent 
auction(s), the bidder that withdrew its 
bid is responsible for the difference 
between its withdrawn bid and the 
provisionally winning bid in the same 
or subsequent auction(s). In the case of 
multiple bid withdrawals on a single 
license, within the same or subsequent 
auctions(s), the payment for each bid 
withdrawal will be calculated based on 
the sequence of bid withdrawals and the 
amounts withdrawn. No withdrawal 
payment will be assessed for a 
withdrawn bid if either the subsequent 
winning bid or any of the intervening 
subsequent withdrawn bids, in either 
the same or subsequent auctions(s), 
equals or exceeds that withdrawn bid. 
Thus, a bidder that withdraws a bid will 
not be responsible for any withdrawal 
payments if there is a subsequent higher 
bid in the same or subsequent 
auction(s). This policy allows bidders 
_ most efficiently to allocate their 
resources as well as to evaluate their 
bidding strategies and business plans 
during an auction while, at the same 
time, maintaining the integrity of the 
‘auction process. The Bureau retains the 
discretion to scrutinize multiple bid 
withdrawals on a single license for 
evidence of anti-competitive strategic 
behavior and take appropriate action 
when deemed necessary. 

219. Section 1.2104(g)(1) of the rules 
sets forth the payment obligations of a 
bidder that withdraws a high bid on a 
license during the course of an auction, 
and provides for the assessment of 
interim bid withdrawal payments. The 
Commission recently revised 
§ 1.2104(g)(1) to provide that in advance 
of each auction it shall establish the 
percentage of the withdrawn bid to be 
assessed as an interim bid withdrawal 
payment between three percent (3%) 
and twenty percent (20%). Further, the 
rule provides that the Commission will 


set the percentage of withdrawn bids to 
be assessed as interim bid withdrawal 
payments prior to each auction. In the 
Auction No. 66 Comment Public Notice, 
the Bureau proposed to establish the 


- percentage at ten percent (10%) for the 


AWS-1 auction and sought comment on 
the proposal. 

220. Commenters divided on the 
proposed interim bid withdrawal 
percentage, with some arguing that it 
would be too high, others too low, and 
athers supporting the Bureau’s proposal. 

221. The Commission adopts the 
proposal. The Commission will assess 
an interim withdrawal payment equal to 
ten percent (10%) of the amount of the 
withdrawn bids. The ten percent (10%) 
interim payment will be applied toward 
any final bid withdrawal payment that 
will be assessed after subsequent 
auction of the license. Assessing an 
interim bid withdrawal payment 
ensures that the Commission receives a 
minimal withdrawal payment pending 
assessment of any final withdrawal 
payment. § 1.2104(g) provides specific 
examples showing application of the bid 
withdrawal payment rule. 


vi. Round Results 


222. The information available after 
each round will vary depending on 
whether the modified eligibility ratio 
indicates the strong likelihood of a 
highly competitive auction. If the 
modified eligibility ratio is less than 
three and information is withheld in 
accordance with the proposed as 
modified above, information about the 
results of a round will be made public 
after the conclusion of the round. 
Specifically, after a round closes, the 
Commission will compile a report 
listing each license, its current 
provisionally winning bid amount, the 
minimum acceptable bid amount for the 
following round, the number of bids 
placed on the license during the round, 
and whether the license is FCC held. 
The Commission will post the report so 
that it is publicly accessible. Moreover, 
after the auction, the Commission will 
release complete reports of all bids 
placed during each round of the’ 
auction, including bidder identities. The 
Commission will post those reports so 
that they are publicly accessible. 

223. If, however, the modified 
eligibility ratio indicates the strong 
likelihood of a highly competitive 
auction (i.e., the modified eligibility 
ratio is three or greater), information 
will be provided in the same fashion 
typically provided after each round in 
the auction. Bids placed during a round 
will be made public at the conclusion of 
that round. Specifically, after a round 
closes, the Commission will compile 


reports of all bids placed and which 
bidders made them, current 
provisionally winning bids, new 
minimum acceptable bid amounts, and 


- bidder eligibility status (bidding 


eligibility and activity rule waivers) and 
will post the reports for public access. 


vii. Auction Announcements 


224. The Commission will use auction 
announcements to announce items such 
as schedule changes and stage 
transitions. All Commission auction . 
announcements will be available by 
clicking a link in the FCC Auction 
System. 


viii. Maintaining the Accuracy of FCC 
Form 175 Information 


225. After the short-form filing 
deadline, applicants may make only 
minor changes to their FCC Form 175 
applications. In addition, applicants 
should submit a letter, briefly 
summarizing the changes, by electronic 
mail to the attention of Margaret 
Wiener, Chief, Auctions and Spectrum 
Access Division, at the following 
address: auction66@fcc.gov. The 
electronic mail summarizing the 
changes must include a subject or 
caption referring to Auction No. 66 and 
the name of the applicant. 

226. Applicants should not submit 
application-specific material through 
ECFS into the record of the proceeding 
concerning Auction No. 66 procedures. 


V. Post-Auction Procedures 


A. Down Payments 


227. After bidding has ended, the 
Commission will issue a public notice 
declaring the auction closed and 
identifying winning bidders, down 
payments and final payments due. 

228. Within ten business days after 
release of the auction closing notice, 
each winning bidder must submit 
sufficient funds (in addition to its 
upfront payment) to bring its total 
amount of money on deposit with the 
Commission for Auction No. 66 to 20 
percent of the net amount of its winning 
bids (gross bids less any applicable 
small business or very small business 
bidding credits). 


B. Final Payments 


229. Each winning bidder will be 
required to submit the balance of the net 
amount of its winning bids within 10 
business days after the deadline for 
submitting down payments. 


C. Long-Form Application (FCC Form 
601) 
230. Within ten business days after 


release of the auction closing notice, 
winning bidders must electronically 


Federal Register/Vol. 71, No. 77/Friday, April 21, 


2006 / Notices 20693 


submit a properly completed long-form 
application (FCC Form 601) for each 
license won through Auction No. 66. 
Winning bidders that are small 
businesses or very small businesses 
‘must demonstrate their eligibility for a 
small business or very small business 
bidding credit. 
231. The recently adopted CSEA/Part 
1 Report and Order, 71 FR 6214, 
February 7, 2006, modifies the 
procedure by which a consortium that is 
a winning bidder in Auction No. 66 will 
apply for a license. In particular, (a) 
each member or group of members of a 
winning consortium seeking separate 
licenses will be required to file a 
separate long-form application for its 
respective license(s) and, in the case of 
a license to be partitioned or 
disaggregated, the member or group 
filing the applicable long-form 
application shall provide the parties’ 
partitioning or disaggregation agreement 
in its long-form application; (b) two or 
more consortium members seeking to be 
licensed together shall first form a legal 
business entity; and (c) any such entity 
must meet the applicable eligibility 
requirements in the Commission’s rules 
for small business or entrepreneur 
status. Applicants applying as consortia 
should review the CSEA/Part 1 Report 
and Order in detail and monitor any 
relevant future proceedings to 
understand how the members of the 
consortia will apply for a license in the 
event they are winning bidders. 


D. Ownership Disclosure Information 
Report (FCC Form 602) 


232. At the time it submits its long- 
form application (FCC Form 601), each ° 
winning bidder also must comply with 
the ownership reporting requirements as 
set forth in 47 CFR 1.913, 1.919, and 
1.2112. An ownership disclosure record 
is automatically created in the Universal 
Licensing System (ULS) for any 
applicant that submits an FCC Form 
175. However, winning bidders will be 
required to review and confirm that it is 
complete and accurate as of the date of 
filing Form 601. 


E. Tribal Lands Bidding Credit 


233. A winning bidder that intends to 
use its license(s) to deploy facilities and 
provide services to federally recognized 
tribal lands that are unserved by any 
telecommunications carrier or that have 
a wireline penetration rate equal to or 
below 85 percent is eligible to receive a 
tribal lands bidding credit (TLBC) as set 
forth in 47 CFR 1.2107 and 1.2110(f). A 
TLBC is in addition to, and separate 
from, any other bidding credit for which 
a winning bidder may qualify. 


234. Unlike other bidding credits that 
are requested prior to the auction, a 
winning bidder applies for the TLBC 
after winning the auction when it files 
its long-form application (FCC Form 
601). When initially filing the long-form 
application, the winning bidder will be 


_ required to advise the Commission 


whether it intends to seek a TLBC, for 
each market won in the auction, by 
checking the designated box(es). After 
stating its intent to seek a TLBC, the 
applicant will have 180 days from the 
close of the long-form filing window to 
amend its application to select the 
specific tribal lands to be served and 
provide the required tribal government 
certifications. Licensees receiving a 
TLBC are subject to performance criteria 
as set forth in 47 CFR 1.2110(f)(3)(vi). 

235. After all such applications have 
been finally resolved, the Commission 
will recalculate the amount of pro rata 
credits using the aggregate amount of 
actual full credits—i.e., the TLBCs for 
which the applicants would have 
qualified absent the limitations resulting 
from the reserve price—rather than the 
hypothetical maximum aggregate 
amount for which all applicants might 
have qualified. In other words, the ratio 
of (a) each applicant’s recalculated pro 
rata credit to (b) the total funds available 
for TLBCs will equal the ratio of (a) the 
applicant’s full credit (the TLBC for 
which that applicant would have 
qualified absent limitations resulting 
from the reserve price) to (b) the 
aggregate amount of the actual full 
credits. In the event that the 
recalculated pro rata credit is larger than 
the initial pro rata credit, the 
Commission will award the difference. 
If the second calculation produces a 
different result from the first, it will 
reflect the fact that when the amount of 
any one applicant’s portion of the fixed 
funds available for TLBCs decreases, the 
amounts of other applicants’ portions 
should increase. An applicant’s portion 
of the fixed funds might decrease, for 
example, if it reaches agreements with 
tribal governments regarding service for 
less than the full area of tribal land 
covered by the license. Consequently, 
that applicant may be eligible for a 
credit smaller than the largest credit 
possible. 


F. Default and Disqualification 


236. Any high bidder that defaults or 
is disqualified after the close of the 
auction (i.e., fails to remit the required 
down payment within the prescribed 
period of time, fails to submit a timely 
long-form application, fails to make full 
payment, or is otherwise disqualified) 
will be subject to the payments 
described in 47 CFR 1.2104(g)(2). The 


payments include both a deficiency 
payment, equal to the difference 
between the amount of the bidder’s bid 
and the amount of the winning bid the 
next time a license covering the same 
spectrum is won in an auction, plus an 
additional payment equal to a 
percentage of the defaulter’s bid or of 
the subsequent winning bid, whichever 
is less. Pursuant to recent modifications 
to the rule governing default payments, 
the percentage of the applicable bid to 
be assessed as an additional payment for 
defaults in a particular auction will be 
established in advance of the auction. 
Accordingly, in the Auction No. 66 
Comment Public Notice, the Bureau 
proposed to set the additional default 
payment for the auction of AWS-1 
licenses at ten percent (10%) of the 
applicable bid. The Bureau sought 
comment on its proposal. 

237. Some commenters supported the 
proposal as setting an appropriate ‘ 
deterrent to default. Others contend that 
there is no reason to increase the 
percentage of the additional default 
payment from three percent (3%) as 
provided under prior rules. As these 
comments reflect, the primary purpose 
of setting the additional default 
payment is to deter defaults. The precise 
level of deterrence provided by any. 
particular percentage is difficult to 
determine. However, continued defaults 
in past Commission auctions indicate 
that the prior level of three percent (3%) 
is not sufficient. Moreover, as noted in 
the Auction No. 66 Comment Public 
Notice, the public interest in rapid 
deployment of new advanced wireless 
services using licenses available for the 
first time in Auction No. 66 would be 
adversely affected by defaults. The 
Commission continues to believe its 
proposal to increase the percentage from 
three percent (3%) to ten percent (10%) 
is in the public interest. The 
Commission therefore adopts its 
proposal and set the additional default 
payment for the auction of AWS-1 
licenses at ten percent (10%) of the 
applicable bid. 

238. Finally, the Commission notes 
that in the event of a default, it may re- 
auction the license or offer it to the next 
highest bidder (in descending order) at 
its final bid amount. In addition, ifa 
default or disqualification involves 
gross misconduct, misrepresentation, or 
bad faith by an applicant, the 
Commission may declare the applicant 
and its principals ineligible to bid in 
future auctions, and may take any other 


. action that it deems necessary, 


including institution of proceedings to 
revoke any existing licenses held by the 
applicant. 
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G. Refund of Remaining Upfront 
Payment Balance 


239. All applicants that submit 
upfront payments but after the close of 
the auction are not winning bidders for 
a license in Auction No. 66 may be 
entitled to a refund of their remaining 
upfront payment balance after the 
conclusion of the auction. 

240. Bidders that drop out of the 
auction completely may be eligible for 
a refund of their upfront payments 
before the close of the auction. Qualified 
bidders that have exhausted all of their 
activity rule waivers, have no remaining 
bidding eligibility, and have not 
withdrawn a provisionally winning bid 
during the auction must submit a 
written refund request. If the applicant 
has completed the refund instructions 
electronically, then a written request for 
the refund is not necessary. If not, the 
request must be in writing and include 
wire transfer instructions, Taxpayer 
Identification Number (TIN) and FCC . 
Registration Number (FRN). Send 
refund requests to: Federal 
Communications Commission, 
Financial Operations Center, Auctions 
Accounting Group, Attn: Gail Glasser, 
445 12th Street, SW., Room 1—C864, 
Washington, DC 20554. 

Federal Communications Commission. 
Marlene H. Dortch, 

Secretary. 

{FR Doc. 06-3819 Filed 4-20-06; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 


Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than May 8, 
2006. 

A. Federal Reserve Bank of Atlanta 
(Andre Anderson, Vice President) 1000 


Peachtree Street, N.E., Atlanta, Georgia 
30303: 

1. Robin and Cherie Arkley Revocable 
Algiers Bancorp Stock Trust, Eureka, 
California, with Robin P. Arkley II and 
Cherie P. Arkley, Eureka, California, as 
trustees; the Allison E. Arkley Trust No. 
5, Eureka, California, with Russell N. 
Bacon, managing member of CTT, LLC, 
Eureka, California, and John L. Piland as 
trustees; and the Elizabeth A. Arkley 
Trust No. 5, with Russell N. Bacon, 
managing member of CTT, LLC, Eureka, 
California, and John L. Piland as 
trustees; and Jack J. Mendheim and 


. Stephanie C. Mendheim, Folsom, 


Louisiana; to acquire voting shares of 
Algiers Bancorp, Inc., Baton Rouge, 
Louisiana, and thereby indirectly 
acquire voting shares of StatewideBank, 
Terrytown, Louisiana. © 

B. Federal Reserve Bank of Chicago 
(Patrick M. Wilder, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690-1414: 

1. The Valley Community Bancorp, 
Inc. Voting Trust, Robert Hoge, Kenneth 
Kaergard, and Larry Breon, trustees, all 
of St. Charles, Illinois; to acquire voting 
shares of Valley Community Bancorp, 
Inc., St. Charles, Illinois, and thereby 
indirectly acquire voting shares of 
Valley Community Bank, St. Charles, 
Illinois. 

Board of Governors of the Federal Reserve 
System, April 18, 2006. 

Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc. E6-5996 Filed 4—20—06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 


- as other related filings required by the 


Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 


. Road, NE., Atlanta, Geo 


writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). Ifthe . 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 


. holding companies may be obtained 


from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than May 18, 2006. 

A. Federal Reserve Bank of San 
Francisco (Tracy Basinger, Director, 
Regional and Community Bank Group) 
101 Market Street, San Francisco, 
California 94105-1579: 

1. RiverBank Holding Company, 
Spokane, Washington; to become a bank 
holding company by acquiring 100 
percent of the voting shares of 
RiverBank, Spokane, Washington (in 
organization). 

Board of Governors of the Federal Reserve 
System, April 18, 2006. 

Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc. E6-5997 Filed 4-20-06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Board of Scientific Counselors, 
National Center for Infectious Diseases 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following committee 
meeting. 

Name: Board of Scientific Counselors 
(BSC), National Center for Infectious 
Diseases (NCID). 

Times and Dates: 9 a.m.—5:30 p.m., 
May 11, 2006. 8:30 a.m.—2 p.m., May 12, 
2006. 

Place: CDC, Building 19, 1600 Clifton 
ia 30333. 

Status: Open to the public, limited 
only by the space available. 

Purpose: The BSC, NCID, provides 
advice and guidance to the Director, 
CDC, and Director, NCID, in the 
following areas: Program goals and 
objectives; strategies; program 
organization and resources for 
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infectious disease prevention and 
control; and program priorities. 

Matters to be Discussed: NCID 
Update; Coordinating Center for 
Infectious Diseases Update; 
Environmental Microbiology; 
Veterinary-Human Public Health 
Interface; Global Disease Detection 
Initiative; topic updates; 
announcements and introductions; 
follow-up on actions recommended by 
the Board in November 2005; 
consideration of future directions, goals, 
and recommendations. 

Agenda items are subject to change as 
priorities dictate. 

Written comments are welcome and 
should be received by the contact 
person listed below prior to the opening 
of the meeting. 

For Further Information Contact: 
Tony Johnson, Office of the Director, 
NCID, CDC, Mailstop A—45, 1600 Clifton 
Road, NE., Atlanta, Georgia 30333, e- 
mail tjohnson3@cdc.gov; telephone 404/ 
639-3856. 

The Director, Management Analysis 
and Services Office, has been delegated 
the authority to sign Federal Register 
notices pertaining to announcements of 
meetings and other committee 
management activities, for both CDC 
and the Agency for Toxic Substances 
and Disease Registry. 


Dated: April 15, 2008: 
Alvin Hall, 


Management Analysis and Services Office, 
Centers for Disease Control and Prevention. 


{FR Doc. E6—5982 Filed 4—20—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare and Medicaid 
Services 


[Document Identifier: CMS—10192] 


Emergency Clearance: Public 
Information Collection Requirements 
Submitted to the Office of ee 
and Budget (OMB) 


AGENCY: Center for Medicare and 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare and Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 


of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 


. (2) the accuracy of the estimated 


burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

We are, however, requesting an 
emergency review of the information 
collection referenced below. In 
compliance with the requirement of 
section 3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995, we have 
submitted to the Office of Management 
and Budget (OMB) the following 
requirements for emergency review. We 
are requesting an emergency review 
because the collection of this 
information is needed before the 
expiration of the normal time limits 
under OMB’s regulations at 5 CFR part 
1320. This is necessary to ensure 
compliance with an initiative of the 
Administration. We cannot reasonably 
comply with the normal clearance 
procedures because the use of the 
normal clearance process would delay 
the implementation of our survey, 
which in turn would jeopardize our 
ability to complete the Report to 
Congress by August 8, 2006. 

1. Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Strategic and 
Implementing Plan Regarding Specialty 
Hospitals—Section 5006 of the Deficit 
Reduction Act (DRA) of 2005; Use: 
Section 5006 of the DRA requires CMS 
to develop a strategic and implementing 
plan regarding physician-owned 
specialty hospitals. CMS is required to 
analyze whether physician investment 
in specialty hospitals is proportional, 
whether the investment is a bona fide 
investment, and whether the Secretary 
should require annual disclosure, and 
the provision of care to Medicaid 
patients, patients receiving medical 
assistance under a demonstration, and 
patients receiving charity care, and 
lastly appropriate enforcement; Form 
Number: CMS-10192 (OMB#: 0938— 
NEW); Frequency: Reporting—As 
requested; Affected Public: Business or 
other for-profit, Not-for-profit 
institutions, Federal government; 
Number of Respondents: 400; Total 
Annual Responses: 400; Total Annual 
Hours: 1600. 

CMS is requesting OMB review and 
approval of this collection by May 1, 
2006, with a 180-day approval period. 
Written comments and recommendation 
will be considered from the public if 


received by the individuals designated 
below by May 1, 2006. 

To obtain copies of the supporting _ 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
regulations/pra or e-mail your request, 
including your address, phone number, 
OMB number, and CMS document 
identifier, to Paperwork@cms.hhs.gov, 
or Call the Reports Clearance Office on 
(410) 786-1326. 

Interested persons are invited to send 
comments regarding the burden or any 
other aspect of these collections of 
information requirements. However, as 
noted above, comments on these 
information collection and 
recordkeeping requirements must be 
mailed and/or faxed to the designees 
referenced below by May 1, 2006: 

Centers for Medicare and Medicaid 
Services, Office of Strategic Operations 
and Regulatory Affairs, Room C4—26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850, Attn: William N. Parham, 
Ill; and, 

OMB Human Resources and Housing 
Branch, Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, Fax Number: 
(202) 395-6974. 


Dated: April 12, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6-5831 Filed 4-20-06; 8:45 am] - 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 


_ HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—359, 360, R-55; 
CMS-368, R-144; CMS-643, CMS-R-305, 
CMS 10174, and CMS-10097] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 


> 
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of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 

- minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Comprehensive 
Outpatient Rehabilitation Facility 
(CORF) Eligibility and Survey Forms 
and Information Collection 
Requirements at 42 CFR 485.56, 485.58, 
485.60, 485.64, 485.66 and 410.105; 
Use: In order for a provider to 
participate in the Medicare program as 
a CORF, a provider must meet the 
Federal conditions of participation. The 
form CMS-359 is utilized as an 
application for facilities wishing to 
participate in the Medicare/Medicaid 
program as CORFs. This form initiates 
the process of obtaining a decision as to 
whether the conditions of participation 
are met. The form CMS-—360 is an 
instrument used by the State survey 
agency to record data collected in order 
to determine the provider compliance 
with individual conditions of 
participation and to report it to the 
Federal Government; Form Numbers: 
CMS-359, 360, R-55 (OMB#: 0938—- 
0267); Frequency: Reporting—On 
occasion; Affected Public: State, local, 
or tribal government and business or 
other for-profit; Number of 
Respondents: 630; Total Annual 
Responses: 630; Total Annual Hours: 
300,046. 

2. Type of Information Collection 
Request: Revision of a currently ~ 
approved collection; Title of 
Information Collection: State Medicaid 
Drug Rebate; Use: Section 1927 of the 
Social Security Act requires each State 
Medicaid agency to report quarterly 

- prescription drug utilization 
information to drug manufacturers and 
to the Centers for Medicare and 
Medicaid Services. As part of this 
information, the State Medicaid 
agencies are required to report the total 
Medicaid rebate amount they claim they 
are owed by each drug manufacturer for 
each covered prescription drug product 
each quarter; Form Numbers: CMS-368, 
R-144 (OMB#: 0938-0582); Frequency: 
Reporting—Quarterly; Affected Public: 
State, Local, or Tribal government; 
Number of Respondents: 51; Total 
Annual Responses: 204; Total Annual 
Hours: 9,389. 


3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Hospice Survey 
and Deficiencies Report Form and 
Supporting Regulations at 42 CFR 
442.30 and 488.26; Use: In order to 
participate in the Medicare program, a 
hospice must meet certain Federal 
health and safety conditions of 
participation. This form is used by State 
surveyors to record data about a 
hospice’s compliance with these 


- conditions of participation in order to 


initiate the certification or 
recertification process; Form Number: 
CMS-643 (OMB#: 0938-0379); 
Frequency: Reporting—Annually; 
Affected Public: Not-for-profit 
institutions and Business or other for- 
profit; Number of Respondents: 2,293; 
Total Annual Responses: 475; Total — 
Annual Hours: 238. 

4. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: External Quality 
Review for Medicaid Managed Care 
Organizations (MCOs); Form Number: 
CMS-R-305 (OMB#: 0938-0786); Use: 
The results of Medicare reviews, 
Medicare accreditation surveys, and 
Medicaid external quality reviews will 
be used by States in assessing the 
quality of care provided to Medicaid 
beneficiaries provided by MCOs and to 
provide information on the quality of 
the care provided to the general public 
upon request; Frequency: Annually; 
Affected Public: Business or other for- 
profit, State, Local and or Tribal 
Government; Number of Respondents: 
542; Total Annual Responses: 14,266; 
Total Annual Hours: 648,877. 

5. Type of Information Collection 
Request: Extension Collection; Title of 
Information Collection: Collection of 
Prescription Drug Data from MA-PD, 
PDP and Fallout Plans/Sponsors for 
Medicare Part D Payments; Use: The 


‘Medicare Prescription Drug 


Improvement and Modernization Act 
(MMA) requires Medicare payment to 
Medicare Advantage (MA) 
organizations, prescription drug plans 
(PDP) sponsors, Fallbacks, and other 
plan sponsors offering coverage of 
outpatient prescription drugs under the 
new Medicare Part D benefit. The MMA 
provided four summary mechanisms for 
paying plans: Direct subsidies, 
subsidized coverage for qualifying low- 
income individuals, Federal reinsurance 


_subsidies, and risk corridor payments. 


In order to make payment in accordance 
with these provisions, CMS has 
determined it needs to collect a limited 
set of data elements for 100 percent of 
prescription drug claims or events from 


plans offering Part D coverage. The 
transmission of the statutorily required 
data will be in an electronic format. The 
information users will be Pharmacy 
Benefit Managers (PBM), third party 
administrators and pharmacies, and the 
PDPs, MA-PDs, Fallbacks, and other 
plan sponsors that offer coverage of 
outpatient prescription drugs under the 
new Medicare Part D benefit to 
Medicare beneficiaries. The statutorily 
required data will be used primarily for 
payment, claims validation, quality ~ 
monitoring, and program integrity and 
oversight; Form Number: CMS-10174 
(OMB#: 0938-0982); Frequency: 
Monthly, Quarterly and Annually; 
Affected Public: Business or other for- 
profit, and Not-for-profit institutions; 
Number of Respondents: 455; Total 
Annual Responses: 2,418,000,000; Total 
Annual Hours: 4,836. 

6. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicare 
Contractor Provider Satisfaction Survey 
(MCPSS); Form No.: CMS-—10097 (OMB# 
0938-0915); Use: The Centers for 
Medicare & Medicaid Services will 


obtain feedback from over 30,000 


Medicare providers via a survey about 
satisfaction, attitudes and perceptions 
regarding the services provided by 
Medicare Fee-for-Service (FFS) Carriers, 
Fiscal Intermediaries, Durable Medical 
Equipment Suppliers, and Regional 
Home Health Intermediaries and 
Medicare Administrative Contractors. 
The survey focuses on basic business 
functions provided by the Medicare 
Contractors such as inquiries, provider 


_ communications, claims processing, 


appeals, provider enrollment, medical 
review and provider audit & 
reimbursement. Providers will receive a 
notice requesting they use a specially 
constructed Web site to respond to a set 
of questions customized for their 
contractor’s responsibilities. The survey 
will be conducted yearly and annual 
reports of the survey results will be 


available via an online reporting system 


for use by CMS, Medicare Contractors, 
and the general public; Frequency: 
Reporting—Anually; Affected Public: 
Business or other for-profit, Not-for- 
profit institutions; Number of 
Respondents: 20,514; Total Annual 
Responses: 20,514; Total Annual Hours: 
7209. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
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and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 
_ Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, Fax Number: 
(202) 395-6974. 


Dated: April 12, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6-5832 Filed 4-20-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—10193 and CMS- 
10133] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The - 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Medicare 
Clinical Laboratory Services 
Competitive Bidding Demonstration 
Project—Bidding Form; Use: The 
Medicare Clinical Laboratory 
Competitive Bidding Demonstration is 
mandated by section 302(b) of the 


Medicare Prescription Drug, 


- Improvement and Modernization Act 


(MMA) of 2003. The purpose of the 
demonstration is to determine whether 
competitive bidding can be used to 
provide quality laboratory services at 
prices below current Medicare 
reimbursement rates. The application is 
to collect information from 
organizations that supply clinical 
laboratory services to Medicare 
beneficiaries in the Competitive Bidding 
Area (CBA). This information will be 
used to determine bidding status, 
winners under the bidding competition, 
and the competitively-determined fee 
schedule for demonstration tests. The 
winning laboratories will be selected 
based on multiple criteria, including 
price bid, laboratory capacity, service 
area, and quality. Multiple winners are 
expected in each competitive 
acquisition areas; Form Number: CMS— 
10193 (OMB#: 0938—New); Frequency: 
Reporting—Other: Once every three 


. years; Affected Public: Business or other 


for-profit; Number of Respondents: 80; 
Total Annual Responses: 80; Total 
Annual Hours: 7010. 


2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Competitive 
Acquisition Program (CAP) for Medicare 
Part B Drugs: Vendor Application and 
Bid Form; Use: The CAP Vendor 
Application and Bid Form is a 
collection tool which will be used by 
potential vendors to provide 
information related to the characteristics 
of their company and to. submit their bid 
prices for CAP drugs. The information 
collected on the CAP Vendor 
Application and Bid Form will be used 
by CMS during the bidding evaluation 
process to evaluate the vendors bid 
prices, their credentials, experience and 
to assess their ability to provide quality 
service to physicians and beneficiaries. 
Competitive bidding is seen as a means 
of using the dynamics of the 
marketplace to provide incentives for 
suppliers to provide reasonably priced 
products and services of high quality in 
an efficient manner. The CAP’s 
objectives include providing an 
alternative method for physicians to 
obtain Part B drugs to administer to 
Medicare beneficiaries and reducing 


drug acquisition and billing burdens for 


physicians; Form Number: CMS-10133 
(OMB#: 0938-0955); Frequency: 
Reporting—Other, during the bidding 
process; Affected Public: Business or 
other for-profit; Number of 
Respondents: 12; Total Annual 
Responses: 12; Total Annual Hours: 
480. 


To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web Site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS documentidentifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on June 20, 2006. 

CMS, Office of Strategic Operations 
and Regulatory Affairs, Division of 
Regulations Development—C, Attention: 
Bonnie L. Harkless, Room C4—26-05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244-1850. 


Dated: April 12, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. E6-5833 Filed 4—20—-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-2235-NC] 
RIN 0938—-A038 


State Children’s Health Insurance 
Program (SCHIP); Redistribution of 
Unexpended SCHIP Funds From the 
Appropriation for Fiscal Year 2003; 
Additional Allotments To Eliminate 
SCHIP Fiscal Year 2006 Funding 
Shortfalls; and Provisions for 
Continued Authority for Qualifying 
States To Use a Portion of Certain 
SCHIP Funds for Medicaid 
Expenditures 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 


ACTION: Notice with comment period. 


SUMMARY: This notice with comment 
period describes the procedure for 
redistribution of States’ unexpended 
Federal fiscal year (FY) 2003 SCHIP 
allotments remaining at the end of FY 
2005 to those States that fully expended 
such allotments. This notice also 
announces the application of the 
provisions of the Deficit Reduction Act 
of 2005 (DRA, Pub. L. 109-171, enacted 
on February 8, 2006) concerning the 
availability of additional allotments 
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appropriated to eliminate States’ 
funding shortfalls under the SCHIP in 
FY 2006. The redistributed FY 2003 
allotments and the additional allotments 
to eliminate shortfalls in FY 2006 will 

be available through the end of FY 2006 
(September 30, 2006). 

This notice also describes the DRA 
amendments to the SCHIP statute 
relating to the provisions for “qualifying 
States” to elect to receive a portion of 
their available SCHIP allotments as 
increased Federal matching funds for 
certain expenditures in their Medicaid 
programs. 

DATES: Comment Date: To be assured 
consideration, comment must be 
received at one of the addresses 
provided below, no later than 5 p.m. on 
May 22, 2006. Effective Date: April 21, 
2006. 

ADDRESSES: In commenting, please refer 
to file code CMS—2235-NC. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile we 
transmission. 

You may submit comments in one of . 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this regulation to http:// 
www.cms.hhs.gov/eRulemaking. Click 
on the link ‘Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 
should be in Microsoft Word, 
WordPerfect, or Excel; however, we 
prefer Microsoft Word.) 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address only: 
Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—2235-— 
NC, P.O. Box 8010, Baltimore, MD 
21244-8010. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address only: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS-2235-NC, Mail Stop C4-26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786- 

7195 in advance to schedule your 
arrival with one of our staff members. 


Room 445-G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 


(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop:slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 


Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 


SUPPLEMENTARY INFORMATION: 


Submitting Comments: We welcome — 
comments from the public on all issues 
set forth in this notice with comment 
period to assist us in fully considering 
issues and developing policies. You can’ 
assist us by referencing the file code 
CMS-2235-NC and the specific ‘issue 
identifier” that precedes the section on 
which you choose to comment. 


Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. We post all comments 


-received before the close of the 


comment period on the following Web 
site as soon as possible after they have 
been received: http://www.cms.hhs.gov/ 
eRulemaking. Click on the link 
“Electronic Comments on CMS 
Regulations” on that Web site to view 
public comments. 


Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 


FOR FURTHER INFORMATION CONTACT: 
Richard Strauss, (410) 786-2019. 


I. Background 


{If you choose to comment on issues in 
this section, please include the caption 
“Background” at the ees of your 
comments. ] 


A. Availability and Redistribution of 


SCHIP Fiscal Year Allotments 


Title XXI of the Social Security Act 
(the Act) sets forth the State’ Children’s 
Health Insurance Program (SCHIP) to 
enable States, the District of Columbia, 
and specified Commonwealths and 
Territories to initiate and expand health 
insurance coverage to uninsured, low- 
income children. In this notice, unless 
otherwise indicated, the terms “‘State’’ 
and “States” tefer to any or all of the 50 
States, the District of Columbia, and the 
Commonwealths and Territories. States 
may implement the SCHIP through a 
separate child health program under 
title XXI of the Act, an expanded 
program under title XIX of the Act, or 
a combination of both. 

Under section 2104(e) of the Act, the 
SCHIP allotments for a Federal fiscal 
year are available to match expenditures 
under an approved State child health 
plan for an initial 3-fiscal year “period 
of availability,” including the fiscal year 
for which the allotment was provided. 
After the initial period of availability, 


_the amount of unspent allotments is 


reallotted and continues to be available 
during a subsequent period of 
availability, specified in the SCHIP 
statute. The statute directs the Secretary 
to redistribute allotments unexpended 
at the end of the initial 3-year period of 
availability from States that did not 
fully spend the allotments to States that — 
fully spent the allotments for the fiscal 
year (with an exception for FY 1998 
through 2001 allotments that is not 
relevant to allotments discussed in this 
notice). 


B. Availability and Redistribution of 
SCHIP Fiscal Year 2003 Allotments 


Section 2104(e) of the Act provides 
that amounts allotted to a State shall 
remain available for expenditure by the 
State through the end of the second 
succeeding fiscal year, except that 
amounts reallotted to the State are 
available for expenditure by the State 
through the end of the fiscal year in 
which they are reallotted. Section 
2104(f) of the Act requires the Secretary 
to ‘‘determine an appropriate procedure 
for redistribution of allotments” from 
States that have not expended their 
allotments for the fiscal year to States 
that have fully expended their 
allotments. 

Under sections 2104(e) and (f) of the 
Act, the Secretary is required to 
establish a procedure that provides for 
the treatment of States’ unused SCHIP 
allotments. Accordingly, for purposes of 
this notice, in applying section 2104(f) 
of the Act, following the initial 3-year 
period of availability referenced in 
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section 2104(e) of the Act, the Secretary 
must determine an ‘‘appropriate 
procedure for redistribution” of the 
amounts of States’ FY 2003 SCHIP 
allotments from States that did not 
expend the allotments during the 3-year 

eriod of availability for that fiscal year 

that is, FY 2003 through FY 2005) only 
to States that fully expended their FY 
2003 allotments during the 3-year 
period of availability. 

A final notice, published in the 
Federal Register on September 29, 2005 
(70 FR 56901), described the procedure 
for redistribution of States’ unexpended 
FY 2002 SCHIP allotments, as 
authorized and required under section 
2104(f) of the Act. In determining the 
procedure for reallocating the unused 
FY 2002 allotments, our primary 
consideration was to address, to the 
greatest extent possible, any projected 
State shortfalls for each of the 


redistribution States that would occur in 
FY 2005, the fiscal year in which the FY 


2002 redistribution occurred. We 
determined these State shortfalls in FY 
2005 by considering for each 
redistribution State: (1) The projected 
SCHIP-related expenditures in FY 2005, 
as reflected in the State’s August 15, 
2005 quarterly budget submission 
(Forms CMS—37 and/or CMS—21B); and 
(2) the total SCHIP allotments available 
in FY 2005 for the State, exclusive of 
any FY 2002 redistribution. For a 
redistribution State whose FY 2005 
projected SCHIP-related expenditures 
were greater than its total SCHIP 
allotments available in FY 2005, the 
difference between the amounts under 
(1) and (2) for a State represents that 
State’s “shortfall” for FY 2005. 

In the procedure for redistributing the 
unexpended FY 2002 allotments 
described in the September 29, 2005 
Federal Register notice, only after 
accounting for the FY 2005 shortfall 
amounts of the redistribution States did 
we further redistribute any remaining 
unexpended FY 2002 allotments to the 
redistribution States. For purposes of 
consistency with previous fiscal year 
redistribution methodologies, we based 
the redistribution of the remaining 


unexpended FY 2002 allotments (that is, 


only after first accounting for the total 
shortfalls for each redistribution State) 
on the same redistribution methodology 
as set forth in the Medicare, Medicaid, 
and SCHIP Benefits Improvement and 
Protection Act of 2000 (BIPA), Pub. L. 
106-554, enacted on December 21, 


2000, amending section 2104(g)(1) of the 


Act. Specifically, we allocated the 
remaining amounts of the unexpended 
FY 2002 allotments based on the 
difference between each of the 
redistribution States’ total SCHIP- 


related expenditures for the 3-year 
period of availability related to FY 2002 
(that is, FY 2002 through FY 2004) and 
the State’s FY 2002 allotment. The , 
‘allocation basis is the percentage 
determined by dividing this difference 
for each redistribution State (including 
those redistribution States with a FY 
2005 shortfall) by the total of those 
differences for all redistrjbution States. 


C. Additional Allotments To Eliminate 
FY 2006 Funding Shortfalls 


Section 6101(a) of the DRA added a 
new section 2104(d) of the Act to 
provide for additional allotments to 


eliminate State SCHIP funding shortfalls 


in FY 2006. The procedure for 
redistribution of the unexpended FY 
2003 allotments remaining at the end of 
the 3-year period of availability for that 
fiscal year (that is, FY 2003 through FY 
2005), described in this notice below, 
incorporates a distribution procedure 
for the additional allotments authorized 
by new section 2104(d) of the Act. 


D. Expenditures, Authority for 
Qualifying States To Use Available 
SCHIP Allotments for Medicaid 
Expenditures, and Ordering of 
Allotments Elections 


Under section 2105(a)(1)(A) through 
(D) and (a)(2) of the Act and before 
enactment of Pub. L. 108—74 (Extension 
of Availability of SHIP Allotment Act, 
enacted on August 15, 2003), only 
Federal payments for the following 
Medicaid and SCHIP expenditures were 
applied against States’ available SCHIP 
allotments: (1) Medical assistance 
provided under title XIX (Medicaid) to 
‘targeted low-income children in a 
SCHIP-related Medicaid expansion, for 
which the enhanced SCHIP FMAP rate 
is available; (2) medical assistance 
provided on behalf of a child during a 
period of presumptive eligibility under 
section 1920A of the Act (these funds 
are matched at the regular Medicaid 
FMAP rate); (3) child health assistance 
to targeted low income children that 
meets minimum benefit requirements 
under SCHIP; and (4) expenditures in 
the SCHIP that are subject to the 10- 
percent limit on non-primary 
expenditures (including other child 
health assistance for targeted low- 
income children, health services 
initiatives, outreach, and administrative 
costs). 

Section 1(b) of Pub. L. 108-74, as 
amended by Pub. L. 108-127 (Social 
Security Act, Technical corrections, 


enacted November 17, 2003), added new 


section 2105(g) to the Act under which 
certain “qualifying States’ that met 
prescribed criteria may elect to use up 
to 20 percent of any of the States’ 


available SCHIP allotments for FY 1998, 
1999, 2000, or 2001 to increase the 
FMAP rate for regular Medicaid 
expenditures to the enhanced FMAP 
rate available under SCHIP. As 
described in the Federal Register 
published on July 23, 2004 (69 FR 
44013), if a qualified State submits both 
20 percent allowance expenditures and 
other “‘regular’”’ SCHIP expenditures at 
the same time in a quarter, the 20 
percent allowance expenditures will be 
applied first against the available fiscal 
year reallotments. However, the 20 
percent allowance expenditures may be 
applied only against the specified fiscal 
year allotment funds (upon which the 
20 percent allowances were based) and 
which remain available. Under section 
2104(g)(1)(B)(iii) of the Act, the amounts 
of States’ FY 2001 reallotments are only 
available through the end of FY 2005; 
therefore, the FY 2001 20 percent 
allowances for the qualifying States are 
only available through the end of FY 
2005. 


Section 6103 of the DRA provides for © 
continued authority for qualifying States 
to use a portion of their available FY 
2004 and FY 2005 SCHIP allotments to 
increase the FMAP rate for expenditures 
made under the Medicaid program on or 
after October 1, 2005. : 


II. Provisions of This Notice 


[If you choose to comment on issues in 
this section, please include the caption 
“Provisions of This Notice’’ at the 
beginning of your comments.] 


The purpose of this notice with 
comment period is to set forth our 
procedure for redistributing FY 2003 
unexpended allotments. In this regard, 
this notice applies solely to the 
redistribution of FY 2003 unexpended 
allotments and does not describe the 
procedure for the redistribution of any 
other unexpended fiscal year 
allotments. We anticipate publishing 
notices on redistribution procedures for 
subsequent fiscal years, unless Congress 
otherwise amends the Act to set forth 
procedures for redistributing such 
unexpended fiscal year allotments. This 
notice also describes our distribution of 
additional allotments in FY 2006 to 
eliminate State SCHIP funding shortfalls 
in FY 2006, and to implement the 
continued authority for “qualifying 
States” to elect to receive a portion of 
certain of their available FY 2004 and 
FY 2005 SCHIP allotments as increased 
Federal matching funds for.certain 
expenditures in their Medicaid 
programs. 
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A. Redistribution of the FY 2003 SCHIP 
Allotments and Additional Allotments 
To Eliminate FY 2006 Funding 
Shortfalls 


1. Current Law and Amendments 


Under section 2104(f) of the Act, the 
Secretary must determine an 
appropriate procedure to redistribute 
the entire amount of States’ unexpended 
SCHIP allotments following the end of 
the related initial 3-year period of 
availability only to those States that 
fully expended the allotments by the 
end of the initial 3-year period of 
availability (referred to in this notice as 
the redistribution States). Furthermore, 
section 2104(d) of the Act, as added by 
section 6101(a).of the DRA, provides for 
additional allotments to FY 2006 
“shortfall States.” As described below, 
the appropriate procedure for 
redistribution of States’ unexpended FY 
2003 allotments remaining at the end of 
FY 2005 incorporates the new 
provisions at section 2104(d) of the Act 
relating to the elimination of shortfalls 
in the SCHIP in FY 2006. 

Under section 2104(d)(2) of the Act, a 
shortfall State is a State with an 
approved child health plan under title 
XXI of the Act, for which the Secretary 
estimates based on the most recent data 
available to the Secretary as of 
December 16, 2005 that its projected FY 
2006 expenditures under suck plan will 
exceed the sum of: 

i. The amount of the State’s 
allotments for each of FYs 2004 and 
2005 that were not expended by the end 
of FY 2005; 

ii. The amount, if any, that is 
redistributed to the State during fiscal 
year 2006; and 

iii. The amount of the State’s 
allotment for FY 2006. | 

We determined the amount of each 
State’s unexpended FY 2004 and FY 
2005 allotments that were not expended 
by the end of FY 2005 based on States’ 
quarterly expenditure reports (Forms 
CMS-—21 and CMS-64) as submitted and 
certified by States through November 
30, 2005. The amounts of the States’ 
allotments for FY 2006 are as published 
in the Federal Register on June 24, 2005 
(70 FR 36615). 

In determining the appropriate . 
procedure for reallocating the 
unexpended FY 2003 allotments 
remaining at the end of FY 2005, we 
incorporated the above definition of 
shortfall State under section 2104(d)(2) 
of the Act, except that we did not 
include the amount of any FY 2003 
redistribution (number ii. above). That 

is, before we could determine the 
amounts of any unexpended FY 2003 
allotments to be redistributed to States 


in FY 2006 under number ii. above (and _ 
which would be redistributed in 
association with the additional amounts 
to be allotted to States to eliminate any 
shortfall in FY 2006), we first 
determined whether the amounts of 
States’ available allotments under i. and 
iii. above were sufficient to meet the 
States’ projected expenditures for FY 
2006. A shortfall would be considered 
to exist for a State whose available 
allotments would be insufficient to meet 
its projected expenditures. We refer to 
the shortfall in FY 2006 determined 
without including the FY 2003 
redistribution as the “initial FY 2006 
shortfall.” In particular, the “initial FY 
2006 shortfall” for a State is equal to the 
difference (greater than zero) of a State’s 
projected FY 2006 SCHIP expenditures 
and the total allotments available to the 
State in FY 2006 (determined as the sum 
of i. and iii. above). 

The following describes the FY 2003 
redistribution procedure established — 
under section 2104(f) of the Act and 
which incorporates the FY 2006 
shortfall provisions referenced under 
section 2104(d)(2) of the Act. 

a. FY 2003 Redistribution Amounts 
and Additional Allotment Amounts for 
the Commonwealths and Territories. 

Section 2104(g)(1)(A)(ii) of the Act 
specifies the methodology for 
determining the FY 1998 through FY 
2001 redistributed allotments for the 
Commonwealths and Territories that 
fully expended their SCHIP allotments 
related to those fiscal years. We applied 
the same methodology for purposes of 
determining an appropriate procedure 
under section 2104(f) of the Act to 
redistribute the unexpended FY 2003 
allotments remaining at the end of FY 
2005; we had also applied this 
methodology in redistributing the 
unexpended FY 2002 allotments 
remaining at the end of FY 2004. Under 
this procedure, the total FY 2003 
allotment amount available for 
redistribution to the Commonwealths 
and Territories is determined by 
multiplying the total amount of the 
unexpended FY 2003 allotments 
available for redistribution nationally by 

1.05 percent. For the FY 2003 
redistribution calculation, this amount 
is $1,820,404 (1.05 percent of 
$173,371,863, the total unexpended FY 
2003 allotments remaining at the end of 


_ FY 2005). Only those Commonwealths 


and Territories that have fully expended 
their FY 2003 allotments will receive an 
allocation of this amount, equal to a 
specified percentage of the $1,820,404; 
with respect to the FY 2003 allotments, 
all five Commonwealths and Territories 
fully expended those allotments by the 
end of FY 2005. The specified 


percentage is the amount determined by 
dividing the respective SCHIP FY 2003 
allotment for each Commonwealth or 
Territory that fully expended its FY 
2003 allotment by the total of such 
allotments for such Commonwealths 
and Territories. 

Furthermore, section 2104(d)(3)(B) of 
the Act, as added by the DRA, requires 
that 1.05 percent of the total 
$283,000,000 be provided to the 
Commonwealths and Territories as 
additional allotments; this amount must 
be allocated among the jurisdictions in 
the same proportions as those specified 
in section 2104(c) of the Act. Therefore, 
a total of $2,971,000 (1.05 percent of 
$283,000,000) is available to be 
allocated as additional allotments for 
the Commonwealths and Territories in 
FY 2006. 

b. Calculation of Additional. 
Allotments and FY 2003 Redistributed 
Allotments for Shortfall States. Based on 
States’ quarterly expenditure reports as 
reported and certified through 
November 30, 2005 (Forms CMS—21 and 
CMS-64), we determined the amounts 


.of States’ unexpended FY 2004 and FY 


2005 allotments remaining at the end of 
FY 2005; these amounts combined with 
States’ FY 2006 SCHIP allotments are 
available in FY 2006. We then 
determined those States with FY 2006 
initial shortfalls by comparing each 
States’ projected FY 2006 expenditures 
with the total of its FY 2004, FY 2005, 
and FY 2006 allotments available in FY 
2006. States for which such available — 
allotments in FY 2006 would be 
insufficient to meet their projected FY 
2006 expenditures are considered to 
have a shortfall equal to the difference 
of the projected expenditures and such 
total available allotments. 

We then determined the total 
additional amounts available for 
allotment to eliminate the States’ initial 
shortfalls. Under section 2104(d)(1) of 
the Act, a total of $283,000,000 is 
appropriated to provide for additional 
allotments to address States’ shortfalls 
in FY 2006. However, as indicated 
above, under section 2104(d)(3)(B) of 
the Act, $2,971,500 of the $283,000,000 
must be allotted to the Commonwealths 
and Territories. Therefore, a total of 
$280,028,500 ($283,000,000 minus 
$2,971,500) is available for additional | 
allotments in FY 2006 to shortfall 
States. 

In determining the amounts of 
additional allotment to eliminate the 
shortfalls for the shortfall States, we also 
needed to comply with section 
2104(d)(4) of the Act; as added by the 
DRA, which provides that the additional 
allotments are only available for 
amounts expended under a SCHIP State 
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plan for child health assistance for 
targeted low-income children. In that 
regard, we established the amounts of 
the shortfall States’ projected FY 2006 
expenditures representing child health 
assistance for targeted low-income 
children. Next, we allocated the 
$280,028,500 among each of the 
shortfall States such that the additional 


allotment for each shortfall State did not ° 


exceed its initial shortfall amount or the 
amount of its targeted low-income 
children expenditures. We then 
subtracted the additional allotments 
from the initial shortfall to determine 
the amount of the remaining shortfall 
for each shortfall State. 

Finally, we determined the total 
amount of the unexpended FY 2003 
allotments to be redistributed to those 
shortfall States that had fully expended 
their FY 2003 allotments by the end of 
FY 2005 and the amount of that total, if 
any, to be redistributed to each of the 
shortfall States. The total amount of the 
unexpended FY 2003 allotments 
available to be redistributed to the 
States is $171,551,449, calculated as 
$173,371,853 (the total unexpended FY 
2003 allotments at the end of FY 2005) 
minus $1,820,404 (the amount of these 
funds redistributed to the 
Commonwealths and Territories). Since 
the total remaining shortfalls at that 
point were $174,298,185, we 
determined the remaining shortfall 
amount (if any) for each shortfall State 
as a percentage of the total remaining 
shortfalls. We then multiplied the total 
amount available for redistribution to 
the States ($171,551,449) by the 
remaining shortfall percentages to 
determine the amount of the 
redistribution to each of the shortfall 
States. 

As indicated above, we would base 
both the amounts of the additional 
allotments and the FY 2003 
redistribution on the November 2005 
submissions of the estimates of States’ 
FY 2006 expenditures, which we used 
to calculate the initial shortfall amount 
for each State. For the FY 2003 
redistribution amounts only, however, 
we are reviewing further whether to use 
more current estimates to determine the 
remaining shortfall as of the date of the 
final notice in our calculations. We 
invite comments on this issue. 


2. Ordering of Expenditures 

In applying State’s expenditures 
against their available SCHIP 
allotments, we follow the order of 
expenditures as provided under section 
2105(a)(1)(A) through (D) and (a)(2) of 
the Act as follows: 

(i) Title XIX SCHIP-related 
expenditures for which payment is 


made at the enhanced Federal medical 
assistance percentage (FMAP) (section 
2105(a)(1)(A) of the Act); 


(ii) Title XIX expenditures for medical 
assistance provided during a 
presumptive eligibility period under 
section 1920A of the Act (section 
2105(a)(1)(B) of the Act); 


(iii) Child health assistance for 
targeted low-income children in the 
form of providing health benefits 
coverage that meets the requirements of 
section 2103 (section 2105(a)(1)(C) of 
the Act); : 


(iv) Expenditures listed in section 
2105(a)(1)(D)(i) through (iv) of the Act, 
respectively: Other child health 
assistance for targeted low-income 
children; health services initiatives 
under the plan for improving the health 
of children (including targeted low- 
income children and other low-income 
children); expenditures for outreach 
activities; and administration 
expenditures. 


As discussed previously, Pub. L, 108— 
74, as amended by Pub. L. 108-127, also 
added new section 2105(g) to the Act, 
under which a ‘qualifying State” 
meeting specified criteria could, at its 
option, elect to use up to 20 percent of 
any of the State’s available SCHIP 
allotments for FY 1998, 1999, 2000, or 
2001 for payments under the State’s 
Medicaid program, instead of 
expenditures under the State’s SCHIP. 
Furthermore, as amended by section 
6103 of the DRA, qualifying States may 
elect to use up to 20 percent of their 
available FY 2004 and FY 2005 
allotments for such purpose. As 
described in the Federal Register 
published on July 23, 2004 (69 FR 
44013), if a qualified State submits both 
20 percent allowance expenditures and 
other “regular” SCHIP expenditures at 
the same time in a quarter (based on the 
allotment priority order they both must 
apply against any available fiscal year 
allotments), the 20 percent allowance 
expenditures will be applied first 
against any remaining 20 percent 
allowance allotments amounts. We will 
apply the same approach with respect to 
the FY 2004 and FY 2005 20 percent 
allowances determined in accordance 


- with section 6103 of the DRA. 


In general, in accordance with the 
ordering of allotments and expenditures 
provisions, the expenditures of States 
eligible for the FY 2003 redistribution 
will be applied against the FY 2003 
redistribution amounts. 


3. Ordering Election for FY 2003 
Redistributed Amounts and Additional 
Allotments To Eliminate the FY 2006 
Shortfall 


We believe that the States eligible for 
the FY 2003 redistribution and 
additional allotments to eliminate the 
FY 2006 shortfall should be afforded the 


.flexibility to decide whether the FY 


2003 redistributed funds and additional 
allotments to eliminate the FY 2006 
shortfalls would be used before or after 
other available allotment funds to allow 
them to optimize the use of such funds. 
Therefore, we offered States that will 
receive FY 2003 redistributed amounts 
and the additional allotment amounts 
the option of choosing the order of 
when the funds would be expended 
during FY 2006 among the other 
available allotments during FY 2006. In 
the previous redistributions for the 
unexpended FY 1998 through FY 2002 
allotments, the redistribution States had 
the same ordering of allotment choice 
for the redistributed allotment. 

An FY 2003 redistribution State (a 
State that has fully expended its FY 
2003 allotment by the end of FY 2005) 
may have a maximum of four possible 
choices for the order of the application 
of FY 2003 redistributed allotments and 
the additional allotments in FY 2005, 
depending on the other fiscal year 
allotments that are available to the 
States in FY 2006: 

(i) Before FY 2004 unexpended 
allotments; 

(ii) After FY 2004 allotments and 
before FY 2005 allotments; 

(iii) After FY 2005 and before FY 2006 
allotments; 

(iv) After FY 2006 allotments. 

As specified in section 2104(e) of the 
Act, the FY 2003 reallotted amounts for 
a fiscal year will be available for | 
allowable SCHIP expenditures reported 
by the redistribution States through the 
end of the fiscal year in which such 
amounts are reallotted. Therefore, 
amounts of the States’ FY 2003 
reallotments will be available through 
September 30, 2006 (the end of FY 
2006). Under section 2104(d)(5) of the 
Act, as added by the DRA, the 
additional allotments to eliminate the 
FY 2006 shortfall are only available for 
expenditure by the State through 
September 30, 2006 and shall not be 
subject to any further redistribution. 

As part of the redistribution process, 
prior to making the FY 2003 
redistribution funds actually available, 
we contacted all of the States eligible for 
the FY 2003 redistribution in order to 
explain the provisions of this notice and 
to obtain their ordering elections for the 
FY 2003 redistributed allotment 
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amounts and the additional allotment 

- amounts. In this regard, those Shortfall/ 
redistribution States that will receive an 
additional allotment/FY 2003 
redistributed allotment must provide 
their decision to us regarding their 
elections for the ordering of the 
additional allotments and the FY 2003 
redistributed allotment amounts. This is 
essentially the same process we have 
used in prior years for obtaining prior 
fiscal year redistribution States’ 
ordering elections. 

Consistent with past fiscal year 
redistribution processes, under the FY 
2003 redistribution methodology, once a 
State chooses the order of the FY 2003 
redistribution amounts and the 
additional allotment amounts to 
eliminate any FY 2006 shortfall, it 
cannot change that order at a later date. 
We then incorporated the amounts of 
States’ FY 2003 redistributed amounts 
and additional allotment and such 
States’ ordering elections with respect to 
such amounts on Form CMS-21C 
(Allocation of Title XIX and Title XXI 
Expenditures to the SCHIP Fiscal Year 
Allotment). Form CMS-21C is used for 
tracking States’ expenditures against 
their available SCHIP allotments. The 
FY 2003 redistributed allotment 
amounts and the additional allotment 
amounts will be automatically entered 
on this form, and thé Medicaid and 
SCHIP expenditure system will 
automatically apply expenditures 
reported on the quarterly expenditure 
reports for the period of October 1, 2005 
through September 30, 2006 against the 
FY 2003 redistributed amounts and 
additional allotment amounts available 
through September 30, 2006 and the 
other SCHIP allotments available in FY 
2006. 


4. Unexpended FY 2003 Allotments 


In Table 1 of this notice, we set forth 
the initial FY 2006 shortfall calculation 
for the 50 States and the District of 
Columbia. In Table 2 of this final notice, 
we set forth the amount of States’ 
unexpended FY 2003 allotments, as 
reflected by the States’ expenditure 
submissions through November 30, 
2005. These amounts are used to 
determine the States’ FY 2003 
redistributed allotment amounts. We 
established the amount of States’ 
unexpended FY 2003 allotments at the 
end of the initial 3-year period of 
availability, based on the SCHIP-related 
expenditures, as reported and certified 
by States to us on the quarterly 
expenditure reports (Form CMS-—64 and/ 
or Form CMS-21) by November 30, 
2005. These expenditures are applied 
and tracked against the States’ FY 2003 
allotments (as published in the Federal 


Register on October 1, 2002 (67 FR 
61632)) and other available allotments, 
on Form CMS-21C, Allocation of the 
Title XIX and Title XXI Expenditures to 
SCHIP Fiscal Year Allotment. 

By November 30, 2005, all States 
reported and certified their FY 2005 
fourth quarter expenditures 
(representing the last quarter of the 3- 
year period of availability for FY 2003). 
Expenditures reflected in Table 2 below 
were taken from our Medicaid Budget 
and Expenditure System/State 
Children’s Health Program Budget and 
Expenditure System (MBES/CBES) 
“masterfile,”’ which represents the 
State’s official certified SCHIP and 
Medicaid expenditure reporting system 
records related to FY 2003 allotments. 
Based on States’ expenditure reports 
submitted and certified through 
November 30, 2005, the total amount of 
States’ FY 2002 SCHIP allotments that 
were unexpended at the end of the 3- 
year period ending September 30, 2005, 
is $173,371,853. 


5. Tables for Calculating the SCHIP FY 
2003 Redistributed Allotments and 
Additional Allotments To Eliminate FY 
2006 Shortfalls 


The following describes Table 1 and 
Table 2, which together present the 
calculation of the FY 2003 SCHIP 
redistribution amounts and the 
additional allotments to eliminate FY 
2006 shortfalls. 

A total of $3,175,200,000 was allotted 
nationally for FY 2003, representing 
$3,142,125,000 in allotments to the 50 
States and the District of Columbia, and 
$33,075,000 in allotments to the 
Commonwealths and Territories. Based 
on the quarterly expenditure reports, 
submitted and certified by November 
30, 2005, 40 States fully expended their 
FY 2003 allotments, 11 States did not 


fully expend their FY 2003 allotments, 


and all 5 of the Commonwealths and . 
Territories fully expended their FY 2003 
allotments. Furthermore, of the 40 
States that fully expended their FY 2003 
allotments by the end of FY 2005, there 
are 12 States that are projected to have © 
a FY 2006 shortfall totaling 
$454,326,685. For the 11 States that did 
not fully expend their FY 2003. 
allotments, their total FY 2003 
allotments were $586,678,632 and the 
total expenditures applied against their 
FY 2003 allotments were $413,306,779. 
Therefore, the total amount of 
unexpended FY 2003 allotments at the 
end of FY 2005 equaled $173,371,853 
($586,678,632 minus $413,306,779). 

In accordance with the redistribution 
calculation for FY 2003 described 
above, of the total $173,371,853 in 
unexpended FY 2003 allotments, 


$1,820,404 is available for redistribution 
to the five Commonwealths and 
Territories, and $171,551,449 is 
availabie for redistribution to the 12 FY 
2006 shortfall redistribution States. Of 
the $283,000,000 available to eliminate 
States’ FY 2006 shortfalls, $2,971,500 is 
allocated to the Commonwealths and 
Territories, and the remaining: 
$280,020,500 is available for the 
shortfall States. The FY 2003 
redistributed allotment amounts and the 
additional allotment amounts to 
eliminate the shortfall will remain 
available through the end of FY 2006. 


Key to Table 1—Initial FY 2006 
Shortfall 


Table 1 presents the initial FY 2006 
shortfall calculation for the 50 States 
and the District of Columbia. 


Column/Description 


Column A = State. 

Name of State, District of Columbia, 
the Commonwealth or Territory. This is 
the only column in Table 1 that 
includes Commonwealths and 
Territories. The initial FY 2006 shortfall 
calculation in Table 1 is not applicable 
to the Commonwealths and Territories 
and, therefore, the entries for the 
Commonwealths and Territories in the 
rest of the Columns in Table 1 are 
“NA”. 

Column B = FY 2004 Allotments 
Carried Over From FY 2005. This 
column contains the amounts of States’ 
FY 2004 allotments carried over from 
FY 2005 and available in FY 2006. 

Column C = FY 2005 Allotments 
Carried Over From FY 2005. This 
column contains the amounts of States’ 
FY 2005 allotments carried over from 
FY 2005 and available in FY 2006. 

Column D = FY 2006 Allotments 
Initially Available Beginning FY 2006. 
This column contains the FY 2006 
SCHIP allotments, which are initially 
available in FY 2006, and were 
published in the Federal Register on 
June 24, 2005 (70 FR 36615). 

Column E = Total Available 
Allotments In FY 2006 Not Including FY 
2003 Redistributions. This column 
contains the States’ total allotment 
amounts (not including any FY 2003 
redistribution amounts) available in FY 
2006. This amount is the sum of 


.Columns B, C, and D. 


Column F = Projected Expenditures 
FY 2006 From November 2005 
Estimates. This column contains the 
amounts of States’ projected FY 2006 
SCHIP and SCHIP-related expenditures 
as contained in the States’ November 15, 
2005 quarterly budget submission, as 
available to the Secretary through 
December 16, 2005. 
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Column G = Initial FY 2006 Shortfall 
(SF) Not Including FY 2003 
- Redistributions. This column contains 
the States’ projected initial FY 2006 
shortfall amounts, calculated as Column 
F minus Column E. 


Key to Table 2—Additional Shortfall 
Allotments for FY 2006 and 
Redistribution of the Unexpended 
SCHIP Allotments for Fiscal Year: 2003 


Table 2 contains the calculation of the 
States’ FY 2003 redistributed allotments 
and the additional allotments to 
eliminate the States’ FY 2006 shortfalls. 


Column/Description 


Column A = State. Name of State, 
District of Columbia, the 
Commonwealth or Territory. 

Column B = FY 2003 Allotments. This 
column contains the FY 2003 SCHIP 
allotments for all States, which were 
published in the Federal Register on 
October 1, 2002 (67 FR 61632). 

Column C = Expenditures Applied 
Against FY 2003 Allotment. This 
column contains the cumulative 
expenditures applied against the FY 
2003 allotments, as reported and 
certified by all States through November 
30, 2005. 

Column D = Unexpended FY 2003 
Allotments or ‘‘None”’. This column 
contains the amounts of unexpended FY 
2003 SCHIP allotments for States that 
did not fully expend the allotments 
during the 3-year period of availability 
for FY 2003 (FYs 2003 through 2005), 


and is equal to the difference between 
the amounts in Column B and Column 
C. For States that did fully expend their 
FY 2003 allotments during the 3-year 
period of availability, the entry in this 
column is $173,371,853 
represents the total amount available for 
the FY 2003 redistribution. 

Column E = Initial FY 2006 Shortfall 
(SF) From Column G Table 1. This 
column contains the amount, if any, of 
the “Initial FY 2006 Shortfall” for each 
State and the District of Columbia, taken 
from Column G, Table 1. If there is no 
projected shortfall for the State or 
District of Columbia, the entry in this 
column is ‘‘NO SF.” For the 
Commonwealths and Territories, the 
entry in Column E is “NA.” 

Column F = SF States Only FY 2006 
Targeted Low-Income Children Expend. 
This column provides the Shortfall 
States’ projected targeted low-income 
children (TLIC) expenditures. For the 
Commonwealths and Territories, the 
entry in Column F is “NA.” 

Column G = FY 2006 Additional 
Allotments to Eliminate FY 2006 SF. 
This column provides the FY 2006 
additional allotments to eliminate 
shortfalls in FY 2006. For the States, 
this amount will not exceed the lesser 
of each shortfall State’s initial shortfall 
amount in Column E or.the amount of 
the TLIC expenditures in Column F. For 
the Commonwealths and Territories, the 
total of the additional allotments in 
Column G is equal to $2,971,500 (1.05 
percent of $283,000,000); that total 


amount was then allocated amount the 
jurisdictions in accordance with the 
percentages specified in section 2104(c) 
of the Act. 

Column H = Remaining Shortfall. For 
each shortfall State, the amount in this 
column is equal to the amount in 
Column E (the initial SF) minus the 
amount in Column G (the additional 
allotments). For the Commonwealths 


and Territories, the entry in Column H 


is “NA.” 

Column I = Percentage of Total. This 
column presents the remaining shortfall 
amount (if any) for each shortfall State 
from Column H as a percentage of the 
total remaining shortfalls in Column H 
for all shortfall States. For the 
Commonwealths and Territories, the 
entry in Column I is “NA.” 

Column J = FY 2003 Redistribution. 
This column contains the States” FY 
2003 redistribution, calculated as the 
percentage in column I multiplied by 
$171,551,449, the total amount available 
for redistribution to the States. For the 
Commonwealths and Territories, the 
entry in Column J is the jurisdiction’s 
proportionate share of a total $1,820,404 
(1.05 percent of $173,371,853, the total 
unexpended FY 2003 allotments). 

Column K = Total of FY 2006 


. Additional Allotments + FY 2003 


Redistribution. This Column shows the 
sum of the additional allotment 
amounts in Column G and the FY 2003 
redistribution amount in Column J. 
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Federal financial participation for 
expenditures under the State’s Medicaid 
program, instead of expenditures under 
the State’s SCHIP. The Federal Register 
published on July 23, 2004 (69 FR 
44013) described the definition of 
qualifying State and indicated how the 
20 percent allowances for such States 
would be calculated and applicable 
expenditures tracked against them. 
Section 6103 of the DRA amended 
section 2105(g)(1)(A) of the Act to 
provide for continued authority for 
qualifying States to use a portion of 
their available FY 2004 and FY 2005 
SCHIP allotments. The 20 percent 
allowances for qualifying States 
associated with the FY 2004 and FY 
2005 allotments have been calculated in 
the same way as we determined and 
tracked the 20 percent allowances 
associated with the FY 1998 through FY 
2002 fiscal years. The availability of the 
20 percent allowances for FY 2004 and 
FY 2005, and the application of — 
expenditures against such allowances, 
will be in accordance with the same 
provisions as in the July 23, 2004 
Federal Register. 


III. Regulatory Impact Statement 


[If you choose to comment on issues in 
this section, please include the caption 
“Regulatory Impact Statement” at the 
beginning of your comments. ] 

We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980 Pub. L. 96-354), section 1102(b) of 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 

_ 104—4), and Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
major rules with economically 
significant effects ($100 million or more 
in any one year). We have determined 
that with respect to the FY 2003 
redistribution amounts, this notice is 
not a major rule. The States’ FY 2003 
SCHIP allotments, totaling 
$3,175,200,000 were originally 
published in a notice in the Federal 
Register (67 FR 61632) and allotted to 
States in FY 2003. This notice does not 
revise the amount of the 2003 
allotments originally made available to 
the States, but rather, sets forth the 


procedure for redistributing the 


amounts of those FY 2003 allotments 
which were unexpended at the end of 
FY 2004 (the end of the 3-year period 
of availability referenced in section 
2104(e) of the Act), and announces the 
amount of the FY 2003 allotments to be 
redistributed to the redistribution States 
and the availability of the unexpended 
FY 2003 allotment amounts to the end 
of 2006, in accordance with SCHIP 
statute. 

This notice also describes the process 
for distributing additional allotments to 
States that are projected to have a 
shortfall in FY 2006 in SCHIP funds; 
specifically, under section 2104(d) of 
the Act, as amended by section 6101(a) 
of the DRA, $283 million was 
appropriated and was specifically 
authorized to eliminate FY 2006 
shortfalls. Since the aggregate amount of 
the additional allotments is $283 
million, with respect to this provision 
this notice is considered a major rule. In 
that regard, as indicated above, this 
notice describes the basis for 
determining the amount of the 
additional allotment of each State to 
eliminate the FY 2006 shortfalls in 
accordance with the provisions of this 
legislation. In determining the 
regulatory impact analysis for this 
provision of the DRA, the primary 
considerations were to ensure that: (1) 
The calculation of the amounts of the 


‘additional amounts was determined in 


accordance with the legislation, and (2) 
the amounts of the additional allotments 
were used for the purposes specified in 
the legislation. As indicated in the 
tables 1 and 2 in this notice, with 
respect to the first consideration, we 
determined that the total shortfall in the 
12 States having such shortfalls was 
$454 million. With respect to the second 
consideration, we considered the 
amounts of each of these 12 States’ 


. estimated targeted low income children 


expenditures and the amounts of their 
FY 2006 shortfalls to ensure that the 
additional allotments did not exceed 
these amounts. Therefore, the aggregate 
economic impact of the additional 
allotments determined in this way will 
be to provide Federal funds to the 
impacted States in the aggregate amount 
of $283 million, and that these amounts 
may only be used by the States to pay 
for the targeted low-income children 
expenditures. 

Because State participation in the 
SCHIP program is voluntary, any 
payments and expenditures States make 
or incur on behalf of the program that 
are not reimbursed by the Federal 
Government are made voluntarily. The 
RFA requires agencies to analyze 
options for regulatory relief of small. 
businesses. For purposes of the RFA, 


small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year. Individuals and States are not 
included in the definition of a small 
entity. We are not preparing an analysis 
for the RFA because we have | 
determined that this final notice will 
not have a significant economic impact 
on a substantial number of small 
entities. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Core-Based Statistical Area and has 
fewer than 100 beds. We are not 
preparing an analysis for section 1102(b) 
of the Act because we have determined 


- that this final notice will not have a 


significant impact on the operations of 
a substantial number of small rural 
hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any ~ 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This final 
notice will not create an unfunded 
mandate on States, tribal, or local 
governments. Therefore, we are not 
required to perform an assessment of the 
costs and benefits of this notice. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it publishes a proposed 
rule (and subsequent final rule) that 
imposes substantial direct requirement 
costs on State and local governments, 
preempts State law, or otherwise has 
Federalism implications. We have 
reviewed this final notice and have 
determined that it does not significantly 
affect States’ rights, roles, and 
responsibilities. 

Low-income children will benefit 
from payments under this program 
through increased opportunities for 
health insurance coverage. We believe 
this final notice will have an overall 
positive impact by informing States, the 
District of Columbia, and 
Commonwealths and Territories of the 
extent to which they are permitted to 
expend funds‘ under their child health 
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plans using the FY 2003 allotment’s 
redistribution amounts. 

In accordance with the provisions of 
Executive Order 12866, this final notice 
was reviewed by the Office of 
Management and Budget. 


IV. Waiver of Delay in Effective Date 


[If you choose to comment on issues 
in this section, please include the 
caption ‘‘Waiver of Notice of Proposed 
Rulemaking and Delayed Effective Date”’ 
at the ene of yous comments. | 

We ordinarily publish a proposed 
notice in the Federal Register to provide 
a period of public comment before the 
provisions of a notice, such as this, are 
effective in accordance with section 
553(b) of the Administrative Procedure 
Act (APA) (5 U.S.C. 553(b)). We also 
ordinarily provide a 30-day delay in the 
effective date of the provisions of a 
notice in accordance with section 553(d) 
of the APA (5 U.S.C. 553(d)). However, 
we can waive both the notice of 
proposed rulemaking and the 30-day 
delay in effective date if the Secretary 
finds, for good cause, that it is 
impracticable, unnecessary, or contrary 
to the public interest, and incorporates 
a statement of the finding and the 
reasons in the notice. 

We find there is good cause to waive 
notice of proposed rulemaking and the 
delay in the effective date of this 
issuance of the FY 2003 redistributed 
allotments and the additional allotments 
to eliminate the FY 2006 shortfall in 
SCHIP funding because such notice of 
proposed rulemaking and the delay in 
the effective date would be contrary to 
the public interest. 

We determined the amounts of the FY 
2003 redistributed allotments and 
additional allotments to eliminate the 
FY 2006 shortfall as expeditiously as 
possible in order to make them available 
to the States as soon as possible. To that 
end, all States had until November 30, 
2005 to submit their required fourth 
quarter FY 2005 expenditure reports. In 
determining the FY 2003 redistributed 
amounts, we used State projected 
expenditures as contained in the most 
recent (November, 2005) States’ 
quarterly budget report submissions. 
The redistributed FY 2003 allotments 
make available Federal funds to the 
recipient redistribution States, which is 
especially important for those 
redistribution States that may need such 
funds. 

’ Furthermore, under section 2104(e) of 
the Act and section 2104(d)(5) of the 
Act, the FY 2003 redistributed 
allotments and the additional allotments 
to eliminate the FY 2006 shortfall in 
SCHIP funding, are only available 
through the end of the fiscal year in 


which they are redistributed/ 
distributed, for example, until the end 
of FY 2006 (September 30, 2006). We 
believe it is important that we issue 
these redistributed allotments and 
additional allotments as soon as 
possible. Delay in States receiving those 
funds could result in disruption of 
program operations. Therefore, in the 
interest of ensuring that the FY 2003 
redistributed allotments and the 
additional allotments to eliminate the 
FY 2006 shortfall in SCHIP funding are 
made available without delay to those 
States that need such funds, we are 
waiving notice of proposed rulemaking 
and the 30-day delay in effective date, 
and are publishing this issuance of the 
Federal Register as a notice with 
comment period. 

Accordingly, we provisionally will 
make the FY 2003 redistributed funds 
and the additional allotments to 
eliminate the FY 2006 shortfall in 
SCHIP funding available to any State 
that has spent all of its available SCHIP 
allotments effective immediately upon 
publication of this notice with comment 
period. These FY 2003 redistributed 
funds are subject to final adjustment 
based on comments received in 
response to this notice with comment 
period. Any such adjustments resulting 
from review and analysis of comments 
will be published in the Federal 
Register within 60 days of the close of 
the comment period. (Section 1102 of 
the Social Security Act (42 U.S.C. 
1302).) 
(Authority: Section 1102 of the Social 
Security Act (42 U.S.C. 1302)) 
(Catalog of Federal Domestic Assistance 
Program No. 93.767, State Children’s Health 
Insurance Program) 

Dated: March 17, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 

Dated: April 6, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06-3833 Filed 4-19-06; 12 pm] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Food and Drug Administration 


MicroArray Quality Control Project on 
the Evaluation of Analysis Protocols 
for Deoxyribonucleic Acid Microarray 
Data 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice of solicitation. 


SUMMARY: The Food and Drug 
Administration (FDA) is soliciting gene 
expression datasets from 
deoxyribonucleic acid (DNA) 
microarray studies, as well as proposals 
to analyze these datasets in order to 
evaluate the impact of different analysis 
protocols on the selection of genes and 
their associated signatures for biomarker 
pattern development. This project is 
being coordinated by FDA as a followup 
to the MicroArray Quality.Control 
(MAQC) Project. This evaluation 
process is open to the public. 

DATES: Datasets and proposals for 
participation in the project must be 
received by the National Center for 
Toxicological Research on or before 4:30 
p.m. c.s.t. on May 31, 2006, or be 


postmarked on or before May 31, 2006. 


ADDRESSES: Datasets and proposals 
should be sent to Leming Shi, National 
Center for Toxicological Research, Food 
and Drug Administration, 3900 NCTR 
Rd., Jefferson, AR 72079, 870-543-7387, 
FAX: 870-543-7686; e-mail: 
leming.shi@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: FDA’s 
Critical Path Initiative (http:// 
www.fda.gov/oc/initiatives/criticalpath) 
identifies pharmacogenomics as a key 
opportunity in advancing medical 
product development and personalized 
medicine. FDA issued the ‘‘Guidance for 
Industry: Pharmacogenomic Data 
Submissions” (http://www.fda.gov/cder/ 
guidance/6400fnl.pdf) to facilitate 
scientific progress in the field of 
pharmacogenomic data integration in 
drug development and medical 
diagnostics. 

A microarray is a tool for analyzing 
gene expression. It consists of a small 


-membrane or glass slide containing 


samples of many genes arranged in a 
regular pattern. DNA is a nucleic acid— 
usually in the form of a double helix— 
that contains the genetic instructions 
specifying the biological development of 
all cellular forms of life and most 
viruses. DNA microarray is a collection 
of microscopic DNA spots attached to a 
solid surface, such as glass, plastic or 
silicon chip forming an array. DNA 
microarrays represent a core technology 
in pharmacogenomics and 
toxi¢ogenomics; however, before this 
technology can be reliably applied in 
clinical practice and regulatory 
decisionmaking, further evaluation is 
needed of the process for the analysis of 
hybridization data that results in 
predictive signatures. 

The MAQC project involves six FDA 
centers, major providers of microarray 
platforms and ribonucleic acid (RNA) 
samples, government agencies, 
academic laboratories, and other 
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stakeholders. The MAQC project will 
work with participating scientists to 
develop baseline practices for the 
analysis of hybridization data. Original 
datasets, analyses, and conclusions from 
this project will be made available to the 
public throughout the project. For more 
information about the MAQC project, 
please visit http://www.fda.gov/nctr/ 
science/centers/toxicoinformatics/ 
magc/. 


Dated: April 13, 2006. 


Jeffrey Shuren, 
Assistant Commissioner for Policy. 


{FR Doc. E6-5995 Filed 4-20-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. 2001N-0464 (formerly Docket 
No. 01N-0464)] 


Vaccine Adverse Event Reporting; 
Revised Form VAERS-2; Withdrawal of 
Proposed Revised Form 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice; withdrawal. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
withdrawal of a proposed revised form 
that was issued in the Federal Register 
on Novémber 20, 2001. 


DATES: April 21, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Joseph L. Okrasinski, Jr., Center for 
Biologics Evaluation and Research 
(HFM-17), Food and Drug 
Administration, 1401 Rockville Pike, 
Suite 200N, Rockville, MD 20852-1448, 
301-827-6210. 


SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
November 20, 2001 (66 FR 58153), FDA 
announced the availability ofa 
proposed revised form entitled “‘Vaccine 
Adverse Event Reporting System” (Form 
VAERS-2) dated July 2001. This 
proposed revised form is being 
withdrawn because FDA is no longer 
pursuing changes to the form. 

Dated: April 12, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
{FR Doc. E6-5970 Filed 4-20-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HOMELAND 
SECURITY 


United States Visitor and Immigrant 


Status Indicator Technology (US-VISIT) 


Program; Notice of Availability of a 
Final Programmatic Environmental 
Assessment (PEA) and a Finding of No 
Significant Impact (FONSI) on the US- 
VISIT Plan for Potential Changes to 
immigration and Border Management 
Processes" 


AGENCY: US-VISIT, DHS. 
ACTION: Notice of availability. 


SUMMARY: A Final Programmatic 
Environmental Assessment (PEA) and 
Finding of No Significant Impact 
(FONSI) for the United States Visitor 
and Immigrant Status Indicator 
Technology (US-VISIT) program are 
available to the public for electronic 
download. The Final PEA examines the 
potential environmental impacts of four 
strategic approaches to enhance 
immigration and border management 
processes and addresses the substantive 
comments received on the Draft PEA 
during the public comment period. 
These four approaches are aimed at 
improving information available to 
determine the identity and immigration 
status of individuals traveling to and 
from the United States. The Final PEA 
resulted in a FONSI that selected the 
proposed action, or Hybrid Alternative, 
as the approach to enhance the 
immigration and border management 


_ enterprise. The Final PEA and FONSI 


are made available to the public in 
accordance with the National 
Environmental Policy Act of 1969 
(NEPA) and the Council on 
Environmental Quality (CEQ) 
regulations for implementing NEPA. 


DATES: The Final PEA and FONSI will 
be available to the public on April 17, 
2006. ~ 


ADDRESSES: Copies of the Final PEA and 
FONSI may be obtained by download 
through the Internet at http:// 
www.dhs.gov/us-visit. 

FOR FURTHER INFORMATION CONTACT: Lisa 
Mahoney, US-VISIT Environmental 
Program Manager, at (202) 298-5245, 
Monday-Friday, 8 a.m.—5 p.m. EDT. 
SUPPLEMENTARY INFORMATION: US-VISIT 
published a Notice of Availability of a 
Draft Programmatic Environmental 
Assessment (PEA) on the US-VISIT Plan 
for Potential Changes to Immigration 
and Border Management Processes in 
the Federal Register (71 FR 8602, 
February 17, 2006). The Notice briefly 
discussed four strategic approaches 
analyzed in the Draft PEA, informed the 
public on how to obtain a copy of the 


Draft PEA, requested comments from 
the public on the Draft PEA during the 
public commenting period, and 
informed the public on the location and 
time of public meetings in seven 
locations in the United States during the 
public comment period. The comment 


_period ended on March 18, 2006. 


Thirty-two (32) comments were received 
and considered by US-VISIT. 

The proposed action, or Hybrid 
Alternative, has been selected as the 
approach by which enhancements will 
be made to immigration and border 
management processes. This approach 
was selected after careful review of the 
environmental assessment and 
consideration of input received from the 
public and other federal and state 
agencies during the public comment 
period. The Hybrid Alternative was 
chosen because it provides the most 
opportunity for the entities responsible 
for immigration and border management 
to incorporate and balance the most 
useful components of the virtual and 
physical border alternatives to achieve 
security, facilitation, individual privacy, 
and immigration system integrity goals. 
A review of the relative impacts showed 
that no alternative would result in a- 
significant impact and that the Hybrid 
Alternative ranked second in terms of 
environmental preference. As 
warranted, tiered environmental 
analyses for specific initiatives at the 
land border ports of entry resulting from 
selection of the Hybrid Alternative will 
be conducted and these tiered analyses 
will be made available to the public. A 
collection or “toolbox” of strategies and 
information for monitoring, mitigation, 
and environmental stewardship will 
also be developed to be used in 
implementing the Hybrid Alternative. 


Juan Reyes, 

Director, Office of Safety and Environmental - 
Programs, Department of Homeland Security. 
[FR Doc. E6-5971 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Office of the Secretary 
[DHS-2005-0053] 


Privacy Act of 1974; Systems of 
Records 


AGENCY: of Homeland 
Security; United States Customs and 
Border Protection. 

ACTION: Notice of revision to and 
expansion of Privacy Act system of 
records. 
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SUMMARY: This notice announces a 
revision to and expansion of a 
previously-established Privacy Act 
system of records, the Global 
Enrollment System, to facilitate the 
creation of a consolidated database to 
collect biometric and biographic data for 
individuals who voluntarily exchange 
personally identifiable information in 
return for expedited transit at U.S. 
border entry points. The Global 
Enrollment System will enhance . 
transportation security by affording 
United States Customs and Border 
Protection, the system owner, the 
opportunity to perform advanced 
screening on low-risk trusted travelers 
and to expedite the security screening 
process of these trusted travelers as their 
low-risk status is confirmed. 

DATES: The revised System of Records 
will be effective May 22, 2006, unless 
comments are received that result in a 
contrary determination. The public is 
invited to comment on the proposed 
System of Records. 

ADDRESSES: You may submit comments, 
identified by docket number DHS— 
2005-0053 by one of the following 
methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Fax: (202) 572-8727. 

e Mail: Border Security Regulations 
Branch, Office of Regulations and 
Rulings, Bureau of Customs and Border 
Protection, Mint Annex, Washington, 
DC 20229; Maureen Cooney, Acting 
Chief Privacy Officer, Department of 
Homeland Security, 601 S. 12th Street, 
Arlington, VA 22202-4220. 
FOR FURTHER INFORMATION CONTACT: If 
you have any questions about this 
notice, please contact Laurence Castelli, 
Chief, Privacy Act Policy and 
Procedures Branch, U.S. Customs and 
Border Protection, Washington, DC 


20229, Phone: (202) 572-8720, Fax (202) 


572-8727; or Maureen Cooney, Acting 
Chief Privacy Officer, U.S. Department 
of Homeland Security, Arlington, VA 
22202-4220, Phone: (571) 227-3813, 
Fax: (571) 227-4171. 

SUPPLEMENTARY INFORMATION: United 
States Customs and Border Protection, a 
component agency of the Department of 
Homeland Security, currently operates 
multiple programs at Ports of Entry that 
offer individuals an expedited transit 
experience at United States security 
points in exchange for providing 
personally identifiable information to 
facilitate identification of the individual 
as a “trusted traveler.”’ The personally 
identifiable information now collected 
for these programs is currently 
maintained in the Global Enrollment 


System (GES), a Privacy Act system of 
records, notice of which was last 
published in the Federal Register on 
March 13, 1997, as Justice/INS—017 (62 
FR 11919). 

CBP inherited these Port of Entry 
expedited border-crossing programs 
upon the creation of DHS on March 1, 
2003. These local programs were created 
by both the former Immigration and 
Naturalization Service and the former 
U.S. Customs Service to facilitate the 
regular and recurring border transit of 
individuals who voluntarily provide 
information to CBP in exchange for 
expedited processing at the border. The 
personally identifiable data collected for 
these programs is maintained in a legacy 
GES system, notice of which was 
originally published in the Federal 
Register at 62 FR 11919 on March 13, 
1997 as Justice/INS—017. 

CBP is now consolidating these 
various programs, which have operated 
locally, into a national system as a 


_means for both expanding the expedited 


border crossing benefit to approved _ 
participants and achieving greater 
uniformity in the criteria for admission 
to these programs. The information to be 
collected will continue to be provided 
primarily by applicants, and will consist 
of biographic data sufficient for program 
purposes and biometric data—currently 
envisioned to be fingerprints and 
photographs—that will be used for 
identity verification. In order to 
complete the enrollment process, the 
information from applicants will be 


_ used to query law enforcement and 


other databases in order for CBP to 
decide if an individual can be accepted 
as a low-risk, “trusted traveler.”’ There 
will be an opportunity for the 
individual to verify the accuracy of the 
information at enrollment. In addition, 
‘a redress program will be available so 
that if errors are made in decisions 
regarding applicants, a process is 
available to resolve these discrepancies. 

An enterprise-wide Global Enrollment 
System (GES) will centralize the 
application and enrollment functions 
for these programs in a way that is 
efficient, integrated and scalable. The 
proposed revisions to GES are expected 
to be part of the process by which CBP 
and the entire Department of Homeland 
Security, acting in concert with the 
Department of State and our 
international partners, adopts 2ist 
century technology to improve the 
security of our borders while facilitating 
travel by United States citizens and 
‘foreign visitors. 

The Privacy Act (5 U.S.C. 552a) 
embodies fair information principles in 
a statutory framework governing the 
means by which the United States 


’ Government collects, maintains, uses 


and disseminates personally identifiable 
information. The Act applies to 
information that is maintained in a 
“system of records.” A “‘system of 
records” is a group of any records under 
the control of an agency from which 
information is retrieved by the name of 
the individual or by some identifying 
number, symbol, or other identifying 
particular assigned to the individual. 

The Privacy Act requires each agency 
to publish in the Federal Register a 


. description of the type and character of 


each system of records that the agency 
maintains, and the routine uses for 
which such information may be 
disseminated and the purpose for which 
the system is maintained. The revised 
and consolidated Global Enrollment 
System is described below. 

In accordance with 5 U.S.C. 552a(r), a 
report of this revised system of records 
has been provided to the Office of 
Management and Budget (OMB) and to 
the Congress. 


DHS/CBP-002 


SYSTEM NAME: 
Global Enrollment System (GES). 


SYSTEM LOCATION: 

This computer database is located at 
U.S. Customs and Border Protection 
(CBP) National Data Center in 
Washington, DC. Computer terminals 
are located at border ports of entry and 
airport and seaport inspection facilities 
under the jurisdiction of the Department 
of Homeland Security (DHS). 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who apply to use any 
form of automated or other expedited 
inspection for verifying eligibility to 
cross the borders into the United States. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

The system contains application data 
such as full name, including nickname 
or other names used, place and date of 
birth, gender, current and former 
addresses, telephone numbers, country 
of citizenship, alien registration number 
(if applicable), employment history, 
biometric data, driver’s license number 
and issuing state or province, the make, 
model, color, year, license number and 
license issuing state or province of the 
applicant’s vehicle, the flag and home 
port (where the vessel is foreign 
flagged), name, registration number and 
registration issuing state or province of 
the applicant’s vessel, the name and 
address of the vehicle’s or vessel’s 
registered owners if different from the 
applicant, and the amount of fee paid. 
The application may also include such 
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information as the frequency of border 
crossings or travel, and the most 
frequent reason for crossing the border 
or travel, information supplied by the 
applicant as to whether he or she has 
been arrested or convicted of any 
violations of law, and information 
obtained from checks of other law 
enforcement databases that would 
confirm or refute this information. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
8 U.S.C. 1101, 1103, 1201, 1304, and 
1356. 


PURPOSE(S): 

Information in this system is used to 
adjudicate applications to enter the 
United States by any available form of 
automated or other expedited 
inspection, including that offered to 
travelers arriving in the United States 
via dedicated commuter lanes, to 
pedestrians and vehicles arriving at 
ports of entry, to pedestrians and 
vehicles arriving at other lands borders, 
and to air and sea travelers. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures . 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, all ora 
portion of the records or information 
contained in this system may be 
disclosed outside DHS as a routine use 
pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

A. To Federal, State, local; foreign, 
international or tribal government 
agencies or organizations during the 
course of processing applications to 
elicit information necessary to make 
decisions on these applications. 

B. To appropriate Federal, State, local, 
foreign, international or tribal 
government agencies or organizations 
that are lawfully engaged in collecting 
intelligence or law enforcement . 
information (whether civil, criminal or 
administrative) and/or charged with > 
investigating, prosecuting, enforcing or 
implementing civil and/or criminal 
laws, related rules, regulations or 
orders, to enable these entities to carry 
out their law enforcement and 
intelligence responsibilities. 

C. To a Congressional office response 
to an inquiry from that Congressional 
office made at the request of the 
individual to whom the record pertains. 

D. To the National Archives and 
Records Administration or other federal 
government agencies pursuant to 
records management inspections being 
conducted under the authority of 44 
U.S.C. 2904 and 2906. 

E. To the Department of Justice or 
other federal agency conducting 


litigation or proceedings before any 
court, adjudicative or administrative 
body, when: (a) DHS, or (b) any 
employee of DHS in his/her official 
capacity, or (c) any employee of DHS in 
his/her individual capacity where DOJ 
or DHS has agreed to represent the 
employee, or (d) the United States or 
any agency thereof, is a party to the 
litigation or has an interest in such 
litigation. 

F. To contractors, grantees, experts, 
consultants, volunteers, and others 
performing or working on a contract, 
service, grant, cooperative agreement, or 
other assignment for the Federal 
government, when necessary to 
accomplish an agency function related 
to this system of records. 

G. To an agency, organization, or 
individual for the purposes of 
performing authorized audit or 
oversight operations. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 
_ Application information is 
maintained in paper form and in an 
automated database in electronic format. 
RETRIEVABILITY: 

These records are retrieved by name, 


address, vehicle license number or other 


personal identifier. 


SAFEGUARDS: 

The system is protected through a 
multi-layer security approach. The 
protective strategies are physical, 
technical, administrative and 
environmental in nature and provide 
access control to sensitive data, physical 
access control to DHS facilities, 
confidentiality of communications, 
authentication of sending parties, and 
personnel screening to ensure that all 
personnel with access to data are 
screened through background 
investigations commensurate with the 
level of access required to perform their 
duties. 


RETENTION AND DISPOSAL: 


The legacy GES system provides that 
records will be destroyed three years 
after the denial of an application as a 
“trusted traveler’ or after an issued 
permit expires. In light of the changes 
to the program that are envisioned, CBP 
will work with its Records personnel to 
develop an appropriate retention 


- schedule that accounts for both 


operational and privacy concerns. 


SYSTEM MANAGER AND ADDRESS: 


Director, Passenger Systems Program 
Office, Office of Information and 


Technology, 1300 Pennsylvania Ave., 
NW., Washington, DC 20229. 


NOTIFICATION PROCEDURES: 


To determine whether this system 
contains records relating to you, write to 
the CBP Customer Satisfaction Unit, 
Office of Field Operations, U.S. Customs 
and Border Protection, 1300 
Pennsylvania Avenue, NW, (Room 
5.5C), Washington, DC 20229. 


RECORDS ACCESS PROCEDURES: 


Requests for access must be in writing 
and should be addressed to CBP 
Customer Satisfaction Unit in the Office 
of Field Operations, or the DHS Director 
for Departmental Disclosure and FOIA. 
Requests should conform to the 
requirements of 6 CFR part 5, subpart B, 
which provides the rules for requesting 
access to Privacy Act records 
maintained by DHS. The envelope and 
letter should be clearly marked ‘Privacy 
Act Access Request.”’ The request 
should include a general description of 
the records sought and must include the 
requester’s full name, current address, 
and date and place of birth. The request 
must be signed and either notarized or 
submitted under penalty of perjury. 


CONTESTING RECORDS PROCEDURES: 


Same as Records Access Procedures 
above. State clearly and concisely the 
information being contested, the reasons 
for contesting it, and the proposed 
amendment to the information sought. 


RECORD SOURCE CATEGORIES: 


The primary source of information is 
the application. Other law enforcement 
records systems may be used as part of 
adjudicating the applications. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


Records and information in this 
system obtained from checks of other 
law enforcement databases are exempt 
from 5 U.S.C. 552a(c)(3), (c)(4), (d)(1), 
(d)(2), (d)(3), (d)(4), (e)(1), (e)(2), (e)(3), 
(e)(4)(G), (A), and (1), (5) and (8), (f), and 
(g) of the Privacy Act pursuant to 5 
U.S.C. 552a(j)(2) and (k)(2). No 
exemptions are claimed for information 
obtained from an application or 
otherwise submitted by an applicant. - 

Dated: April 13, 2006. 

Maureen Cooney, 

Acting Chief Privacy Officer. 

[FR Doc. E6-5968 Filed 4-20-06; 8:45 am] 
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DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


[USCG-2006-—24513] 


Chemical Transportation Advisory 
Committee 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of meeting. 


SUMMARY: The Chemical Transportation 
Advisory Committee (CTAC), its 
Subcommittees on Outreach and 
Hazardous Cargo Transportation 
Security (HCTS), and its Working Group 
on Barge Emissions and Barge 
Placarding will meet to discuss various 
issues relating to the marine 
transportation of hazardous materials in 
bulk. These meetings will be open to the 
public. 


DATES: The Working Group on Barge 
Emissions and Barge Placarding will 
meet on Tuesday, May 9, 2006, from 9 
a.m. to 3:30 p.m. The Outreach 
Subcommittee will meet on Wednesday, 
May 10, 2006, from 9 a.m. to 11 a.m. 
and the HCTS Subcommittee will meet 
on Wednesday, May 10, 2006, from 12 
noon to 3:30 p.m. CTAC will meet on 
Thursday, May 11, 2006, from 9 a.m. to 
3:30 p.m. These meetings may close 
early if all business is finished. Written 
material and requests to make oral 
presentations should reach the Coast 
Guard on or before May 1, 2006. 
Requests to have a copy of your material 
distributed to each member of the 
Committee should reach the Coast 
Guard on or before May 1, 2006. 


ADDRESSES: All meetings will be held at 
Coast Guard Sector Delaware Bay, One 
Washington Avenue, Philadelphia, PA 
19147. Send written material and 
requests to make oral presentations to 
Commander Robert J. Hennessy, 
Executive Director of CTAC, 
Commandant (G—PSO-3), U.S. Coast 
Guard Headquarters, 2100 Second Street 

_SW., Washington, DC 20593-0001 or E- 
mail: CTAC@comdt.uscg:mil. This 
notice is available on the Internet at 
http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Commander Robert J. Hennessy, 
Executive Director of CTAC, or Ms. Sara 
Ju, Assistant to the Executive Director, 
telephone 202-267-1217, fax 202—267- 
4570. 


SUPPLEMENTARY INFORMATION: Notice of 
these meetings is given under the 
Federal Advisory Committee Act, 5 
U.S.C. App. 2. ; 


Agenda of Working Group on Barge 
Emissions and Barge Placarding 


(1) Introduce Working Group 
members and attendees. 

(2) Review barge emissions guidance 
documents. 

(3) Discuss implementation strategy. 

(4) Develop position regarding the 
placarding of inland barges. 


Agenda of Outreach Subcommittee 
Meeting on Wednesday, May 10, 2006 © 


(1) Introduce Subcommittee members 
and attendees. 
i (2) Finalize CTAC accomplishments 
ist. 
- (3) Develop CTAC outreach 
presentation. 
(4) Schedule fall 2006 CTAC meeting. 


Agenda of HCTS Subcommittee Meeting 
on Wednesday, May 10, 2006 


(1) Introduce Subcommittee members 
and attendees. 

(2) Develop guidance on hazards of 
certain dangerous cargo (CDC) residues. 


Agenda of CTAC Meeting on Thursday, 
May 10, 2006 


(1) Introduce Committee members and 
attendees. 

(2) Status report presentation from the 
CTAC HCTS Subcommittee. 

(3) Status report presentation from the 
CTAC Outreach Subcommittee. 

(4) Status report presentation from the 
CTAC MARPOL Annex a Working 
Group. 

(5) Status report presentation from the 
CTAC Barge Emission and Barge 
Placarding Working Group. 

(6) Presentation on the role of the 
International Tanker Owners Pollution 
Federation Limited (ITOPF) in marine 
oil and chemical spill response. 

(7) Presentation on hazardous 
material.transportation issues around 
large populations. 

(8) Presentation on cracks in chemical 
tankers. 

(9) Update on Coast Guard regulatory 
projects. 


Procedural 


These meetings are open to the 
public. Please note that the meetings 
may Close early if all business is 
finished. At the discretion of the Chair, 
members of the public may make oral 
presentations during the meetings 
generally limited to 5 minutes. If you 
would like to make an oral presentation 
at a meeting, please notify the Executive 
Director and submit written material on 
or before May 1, 2006. If you would like 
a copy of your material distributed to 
each member of the Committee in 
advance of a meeting, please submit 25 
copies to the Executive Director (see 
ADDRESSES) no later than May 1, 2006. 


Information on Services for Individuals 
With Disabilities 

For information on facilities or 
services for individuals with 
disabilities, or to request special 
assistance at the meeting, telephone the 
Executive Director as soon as possible. 


Dated: April 13, 2006. 
Howard L. Hime, 


Acting Director of Standards, Assistant 
Commandant for Prevention. 


[FR Doc. E6-5960 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-15-P 


DEPARTMENT OF HOMELAND 
SECURITY 


U.S. Citizenship and Immigration 
Services 


Agency Information Collection 
Activities: Revision of a Currently 
Approved Information Collection; 
Comment Request 


ACTION: 60-day notice of information 
collection under review: Application for 
Asylum and Withholding of Removal; 
Form I-589. OMB Control No. 1615-— 
0067. 


The Department of Homeland 
Security, U.S. Citizenship and 
Immigration Services has submitted the 


’ following information collection request 


for review and clearance in accordance 
with the Paperwork Reduction Act of 
1995. The information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
sixty days until June 20, 2006. 

Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
(DHS), USCIS, Director, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, 3rd floor, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202-272-8352 or via e-mail at 
rfs.regs@dhs.gov. When submitting 
comments by e-mail please make sure to 
add OMB Control Number 1615-0067 in 
the subject box. Written comments and 
suggestions from the public and affected 
agencies should address one or more of 
the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 
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(2) Evaluate the accuracy of the ~. 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
Revision of a currently approved 
information collection. 

(2) Title of the Form/Collection: 
Application for Asylum and for 
Withholding of Removal. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: Form I-5839. 
U.S. Citizenship and Immigration 

- Services. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
Households. This information collection 
will be used to determine whether an 
alien applying for asylum and/or 
withholding of deportation in the 
United States is classifiable as a refugee, 
and is eligible to remain in the United 
States. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 63,138 responses at 12 hours 
per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 757,656 annual burden 
hours. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http://uscis.gov/ 

hics/formsfee/forms/pra/index.htm. 
contact: USCIS, Regulatory Management 
Division, 111 Massachusetts Avenue, 
3rd Floor, Washington, DC 20529, (202) 
272-8377. 

Dated: April 14, 2006. 

Stephen Tarragon, 
Deputy Director, Regulatory Management 
Division, U.S. Citizenship and Immigration 
Services, Department of Homeland Security. 
[FR Doc. E6-5834 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY ; 


U.S. Citizenship and Immigration 
Services 


Agency Information Collection 
Activities: Extension of an Existing 
Information Collection; Comment 
Request 


ACTION: 60-day notice of information 
collection under review; Application by 
Refugee for Waiver of Grounds of 
Excludability; Form I-602. OMB No. 
1615-0069. 


The Department of Homeland 
Security, U.S. Citizenship and 
Immigration Services has submitted the 
following information collection request 
for review and clearance in accordance 
with the Paperwork Reduction Act of 
1995. The information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
sixty days until June 20, 2006. 

Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
(DHS), USCIS, Director, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, 4th floor, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202-272-8352 or via e-mail at 
rfs.regs@dhs.gov. When submitting 
comments by e-mail please make sure to 
add OMB Control Number 1615-0069 in 
the subject box. Written comments and 
suggestions from the public and affected 
agencies should address one or more of 
the following four points: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of the 
agencies estimate of the burden of the 
collection of information, including the* 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques, or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of'a currently approved 
collection. 

(2) Title of the Form/Collection: 
Application by Refugee for Waiver of 
Grounds of Excludability. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: Form I-602. 
U.S. Citizenship and Immigration 
Services. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals.and 
households. This form is necessary to 
establish eligibility for waiver of 
excludability based on humanitarian, 
family unity, or public interest. 

(5) An estimate of the total number of 
respondents and the amount of time 


_ estimated for an average respondent to 


respond: 2,500 responses at 15 minutes 
(.25) per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 625 annual burden hours. - 

If you have additional comments, 
suggestions, or need a copy of the. 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http://uscis.gov/ 

/formsfee/forms/pra/index.htm. 
‘If additional information is required 
contact: USCIS, Regulatory Management 

Division, 111 Massachusetts Avenue, 
3rd Floor, Washington, DC 20529, (202) 
272-8377. 


Dated: April 13, 2006. 
Richard A. Sloan, 
Director, Regulatory Management Division, 
U.S. Citizenship and Immigration Services, 
Department of Homeland Security. 
{FR Doc. E6-5835 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5044—N-06] 


Notice of Proposed Information 
Collection for Public Comment, Public 
Housing Occupancy Data 


AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
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Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

DATES: Comments Due Date: June 20, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name/or OMB Control 
number and should be sent to: Aneita 
Waites, Reports Liaison Officer, Public 

- and Indian Housing, Department of 
Housing and Urban Development, 451 
7th Street, SW., Room 4116, 
Washington, DC 20410-5000. 


FOR FURTHER INFORMATION CONTACT: 
Aneita Waites, (202) 708-0713, 
extension 4114, for copies of the 
proposed forms and other available 
documents. (This is not a toll-free 
number.) 


SUPPLEMENTARY INFORMATION: The 
Department will submit the proposed 
information collection to OMB for 
review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). This notice is 


soliciting comments from members of 
the public and affected agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be coilected; and (4) minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology; 
e.g., permitting electronic submission of 
responses. 

This Notice also lists the following 
information: 

Title of Proposal: Public Housing 
Occupancy Data. 

OMB Approval Number: 2577-0028. 

Form Number: HUD-50058. 

Description of the need for the 
information and its proposed use: 


Housing Agencies (HAs) are required to 
submit occupancy information 
electronically to HUD through the Form 
50058 module of the Public and Indian 
Housing (PIH) Information Center (PIC). 
The information to be collected 
provides occupancy information to 
monitor units that are or will be vacant, 
demolished, boarded-up, under repair/ ~ 
modernization rehabilitation, or 
converted to a non-dwelling status. 
These unoccupied units represent a 
serious waste of program resources that 
could be averted by HUD attention and 
intervention. The information on the 
Form 50058 is verified electronically 
before it is accepted in the PIC system. 
The information is used to prepare 
input to reports on Presidential and 
Congressional needs. 

Members of Effected Public: 
Individuals or households, State, Local, 
or Tribal Government. 

Estimation of the total number of 
hours needed to prepare the information 
collection including number of 
respondents: 

Frequency of Submission: Annually. 


Number of 
respondents 


Annual 
responses 


Hours per 


response = 7 Burden hours 


Reporting Burden ... 


3,200 


1 3,200 


Total Estimated Burden Hours: 3,200. 
Status of the proposed information 
collection: Reinstatement, with change, 

of a previously approved collection. 
Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 
Dated: April 14, 2006. - 
Bessy Kong, 
Deputy Assistant Secretary, Office of Policy, 
Program and Legislative Initiatives. 
[FR Doc. E6—5956 Filed 4-20-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5044—N-07] 


Notice of Proposed Information 
Collection for Public Comment; Low- 
Income Public Housing Operating 
Budget, Supporting Schedules and 
Related Forms 


AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of = 


Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

DATES: Comments Due Date: June 20, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name/or OMB Control 
number and should be sent to: Aneita 
Waites, Reports Liaison Officer, Public 
and Indian Housing, Department of 
Housing and Urban Development, 451 
7th Street, SW., Room 4116, 
Washington, DC 20410-5000. 

FOR FURTHER INFORMATION CONTACT: 
Aneita Waites, (202) 708-0713, 
extension 4114, for copies of the 
proposed forms and other available 
documents. (This is not a toll-free 
number.) 


SUPPLEMENTARY INFORMATION: The 
Department will submit the proposed 
information collection to OMB for 
review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). This notice is 
soliciting commerts from members of - 
the public and affected agencies 
concerning the proposed collection of 


information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology; 
e.g., permitting electronic submission of 
responses. 

This Notice also lists the following 
information: 

Title of Proposal: Low-Income Public 
Housing Operation Budget, Supporting 
Schedules and Related Forms. 

OMB Control Number: 2577-0026. 

Description of the need for the 
information and proposed use: The 
operating budget and supporting 
schedules and related forms are 
submitted by PHAs for the low-income 
housing program. The operating budget 
provides a summary of proposed budget 
receipts and expenditures by major 
category, as well as blocks for indicating 
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approval of budget receipts and 
expenditures by the PHA and HUD. The 
supporting schedules and related forms 
provide the detail of how the amount 
shown on the operating budget were 
arrived at, as well as justification of 
certain specified amounts. The 
information is reviewed by HUD to 
determine if the plan of operation 
adopted by the PHA and amounts 
included therein are reasonable for the 
efficient and economical operation of 
the development(s), and the PHA is in 
compliance with HUD procedures to 
assure that sound management practices 
will be followed in the operation of the 
development. A small number of PHAs 
(200) are still required to submit their 
operating budget packages to HUD, 
namely those that are troubled, those 
that are recently out of troubled status 
or at risk of becoming troubled, or those 
that are at risk of fiscal insolvency. 
PHAs are still required to prepare their 
operating budgets and submit them to 
their Board for approval prior to their 
operating subsidy being approved by 
HUD. The operating budgets must be 
kept on file for review, if requested. 


' Agency form number, if applicable: 
HUD-52564, HUD-52566, HUD-52567, 
HUD-52571, HUD-52573, HUD-52574 
and HUD-52267. 


Members of affected public: PHAs, 
state or local government. 


Estimation of the total number of 
hours needed to prepare the information 
collection including number of 
respondents: The estimated number of 
respondents is 3,141 IPAs that prepare 
and submit to the Board of 
Commissioners operating budgets and 
supporting schedules and related forms 
annually and keep them on file. The 
total reporting burden is 377,831 hours. 

Status of the proposed information ~ 
collection: Extension of an existing 
collection. 

Authority: Section 3506 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. Chapter 35, 
as amended. 

Dated: April 14, 2006. 


Bessy Kong, 
Director, Policy, Program and Legislative 
Initiatives. 

[FR Doc. E6-5959 Filed 4-20-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045—N-16] 
Federal Property Suitable as Facilities 


‘To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 


unutilized, underutilized, excess, and 


surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 

EFFECTIVE DATE: April 21, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, Room 7262, 
451 Seventh Street, SW., Washington, 
DC 20410; telephone (202) 708-1234; 
TTY number for the hearing- and 
speech-impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, - 
excess and surplus Federal buildings 
and real property that HUD has - 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 


Dated: April 13, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant Secretary for Special 
Needs. 


[FR Doc. 06-3717 Filed 4-20-06; 8:45 am] 
BILLING CODE 4210-67-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered and Threatened Wildlife 
and Piants; 5-Year Review of 25 
Southwestern Species 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of review. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces a 5-year 
review of 25 southwestern species 
under the Endangered Species Act of 
1973 (Act). The purpose of reviews 


is 918-581-7458. 


conducted under this section of the Act 
is to ensure that the classification of 
species as threatened or endangered on 
the List of Endangered and Threatened 
Wildlife and Plants is accurate. The 5- 
year review is an assessment of the best 
scientific and commercial data available 
at the time of the review. 
DATES: To allow adequate time to 
conduct this review, information 
submitted for our consideration must be 
received on or before July 20, 2006. 
However, we will continue to accept — 
new information about any listed 
species at any time. 
ADDRESSES: Information submitted on 
these species should be sent to the 
Service at the following addresses. 
Information received in response to this 
notice of review will be available for 
public inspection by appointment, 
during normal business hours, at the 
same addresses. 

Information regarding the golden- 
cheeked warbler, Houston toad, 


* Government Canyon Bat Cave spider, 


Robber Baron Cave meshweaver, 
Government Canyon Bat Cave 
meshweaver, Madla’s Cave meshweaver, 
Braken Bat Cave meshweaver, 
Cokendolpher Cave harvestman, Helotes 
mold beetle, ground beetle (Rhadine 
exilis), and ground beetle (Rhadine 
infernalis) should be sent to the Field 
Supervisor, Attention 5-year Review, 
U.S. Fish and Wildlife Service, Austin 
Ecological Services Field Office, 10711 
Burnet Road, Suite 200, Austin, Texas 
78758. The office phone number is 512- 
490-0057. 

Information regarding the Cochise 
pincushion cactus, Peebles Navajo 
cactus, Siler pincushion cactus, jaguar, 
Apache trout, desert pupfish, and - 
Sonora tiger salamander should be sent 
to the Field Supervisor, Attention 5-year 
Review, U.S. Fish and Wildlife Service, 
Arizona Ecological Services Field 
Office, 2321 West Royal Palm Road, 
Suite 103, Phoenix, AZ 85021. The 
office phone number is 602-242-0210. 

Information regarding the slender 
rush-pea and black lace cactus should 
be sent to the Field Supervisor, 
Attention 5-year Review, U.S. Fish and 
Wildlife Service c/o TAMU-CC, 
Ecological Services, 6300 Ocean Drive, 
Unit 5837, Corpus Christi, TX 78412. 
The office phone number is 361-994— 


9005. 


Information regarding the Ozark big- 
eared bat and leopard darter should be 
sent to the Field Supervisor, Attention 
5-year Review, U.S. Fish and Wildlife 
Service, Oklahoma Ecological Services 
Field Office, 222 S. Houston, Suite A, 
Tulsa, OK 74127. The office phone 
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Information regarding Pecos 
bluntnose shiner, Sacramento prickly 
poppy, and Todsen’s pennyroyal should 
be sent to the Field Supervisor, 
Attention 5-year Review, U.S. Fish and 
Wildlife Service, New Mexico 
Ecological Services Field Office, 2105 
Osuna Road NE., Albuquerque, NM 
87113. The office phone number is 505— 
346-2525. 

FOR FURTHER INFORMATION CONTACT: For 
species specific information, contact the 
appropriate office named in ADDRESSES. 


SUPPLEMENTARY INFORMATION: 


Why is a 5-year review conducted? 


Section 4(c)(2)(A) of the Act (16 
U.S.C. 1531 et seq.) requires that we 
conduct a review of listed species at 
least once every 5 years. We are then, 
under section 4(c)(2)(B) and the 
provisions of subsections (a) and (b), to 
determine, on the basis of such a 
review, whether or not any species 
should be removed (delisted) from the 
List of Endangered and Threatened 
Wildlife and Plants (50 CFR 17.12), or 
reclassified from endangered to 
threatened (downlisted), or from 
threatened to endangered (uplisted). 

The 5-year review is an assessment of 
the best scientific and commercial data 
available at the time of the review. 
Therefore, we are requesting submission 
of any new information (best scientific 
and commercial data) on the following 
‘25 species since their original listings as 
either endangered (golden-cheeked 


warbler, Houston toad, Government 
Canyon Bat Cave spider, Robber Baron 
Cave meshweaver, Government Canyon 
Bat Cave meshweaver, Madla’s Cave 
meshweaver, Braken Bat Cave 
meshweaver, Cokendolpher Cave 
harvestman, Helotes mold beetle, 
ground beetle (Rhadine exilis), ground 
beetle (Rhadine infernalis), Peebles 
Navajo cactus, jaguar, desert pupfish, 
Sonora tiger salamander, slender rush- 
pea, black lace cactus, Ozark big-eared 
bat, Sacramento prickly poppy, 
Todsen’s pennyroyal ) or threatened 
(Cochise pincushion cactus, siler 
pincushion cactus, Apache trout, 
leopard darter, Pecos bluntnose shiner). 
If the present classification of any of 
these species is not consistent with the 
best scientific and commercial 
information available, the Service will 
recommend whether or not a change is 
warranted in the Federal classification 
of that species. Any change in Federal 
classification would require a separate 
rule-making process. 

Our regulations at 50 CFR 424.21 
require that we publish a notice in the 
Federal Register announcing those 
species currently under active review. 
This notice announces our active review 
of the 25 species listed in Table 1. 


What information is considered in the 
review? 
A 5-year review considers all new 


information available at the time of the 
review. These reviews will consider the 


best scientific and commercial data that 
has become available since the current 
listing determination or most recent 
status review of each species, such as: 

A. Species biology, including but not 
limited to population trends, 
distribution, abundance, demographics, 
and genetics; 

B. Habitat conditions, including but 
not limited to amount, distribution, and 
suitability; 

C. Conservation measures that have 
been implemented to benefit the 
species; 

D. Threat status and trends (see five 
factors under heading ‘“‘How do we 
determine whether a species is 
endangered or threatened?”’); and 

E. Other new information, data, or - 
corrections, including but not limited to 
taxonomic or nomenclatural changes, 
identification of erroneous information 
contained in the List of Endangered and 
Threatened Wildlife and Plants, and 
improved analytical methods. 


How are these species currently listed? 


The List of Endangered and 
Threatened Wildlife and Plants (List) is 
found in 50 CFR 17.11 (wildlife) and 
17.12 (plants). Amendments to the List 
through final rules are published in the 
Federal Register. The List is also 
available on our Internet site at http:// 
www. fws.gov/endangered/wildlife.html. 
In Table 1 below, we provide a 
summary of the listing information for 
the species under active review. 


TABLE 1.—SUMMARY OF THE LISTING INFORMATION 


Common name 


Scientific name 


Status 


Where listed 


Final listing rule 


Golden-cheeked warbler 


Houston toad 

Government Canyon Bat Cave 
spider 

Robber Baron Cave 
meshweaver 

Government Canyon Bat Cave 
meshweaver. 

Braken Bat Cave meshweaver 

Madla’s Cave meshweaver 

Cokendolpher Cave harvest- 
man. 

Helotes mold beetle 

ground beetle (Rhadine exilis) 

ground beetle (Rhadine 
infernalis) 

Cochise pincushion cactus 

Peebles Navajo cactus 


Pediocactus 


Siler pincushion cactus Pediocactus 


jaguar 


Apache trout 
desert pupfish 

Sonora tiger salamander 
slender rush-pea 


Dendroica chrysoparia 


Bufo houstonensis E 
Neoleptoneta microps E 


Cicurina baronia 
Cicurina vespera E 


Cicurina venii 


TX, Guatemala, 
Mexico, Nicaragua 


Honduras, | 55 FR 53153, 53160. 


35 FR 16047, 16048. 


65 FR 81419, 81433. 


65 FR 81419, 81433. 


65 FR 81419, 81433. 


65 FR 81419, 81433. 


Cicurina madila 
Texella cokendalpheri 


Batrisodes venyivi 
Rhadine exilis 


Coryphantha robbinsorum 
peeblesianus 


=Utahia) sileri 
Panthera onca 


Oncorhynchus apache 
Cyprinodon macularius 
Ambystoma tigrinum stebbinsi 
Hoffmannseggia tenella 


65 FR 81419, 81433. 


XXX YX xX Xx 


65 FR 81419, 81433. 
65 FR 81419, 81433. 


65 FR 81419, 81433. 


XXX 


65 FR 81419, 81433. 


peeblesianus 


AZ, Mexico-Sonora 
AZ 


51 FR 952, 956. 
44 FR 61922, 61924. 


(=Echinocactus, AZ, UT 


58 FR 68476, 68480. 


AZ 


AZ, NM, TX, Mexico, Central 


62 FR 39147, 39157. 


Arizona, Mexico 


40 FR 29863, 29864. 
51 FR 10842, 10851. 
62 FR 665, 689. 

50 FR 45614, 45618. 


| 
| 
Rhadine infernalis | E 
and South America 
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Scientific name 


Status 


Where listed 


Final listing rule 


albertii 


Echinocereus reichenbachii var. 
Corynorhinus 


townsendii ingens 
Percina pantherina 
Notropis simus pecosensis 
Argemone_ pleiacantha ssp. 
pinnatisecta 


44 FR 61918, 61920. 


(=Plecotus) AR, MO, OK 


44 FR 69206, 69208. 


AR, OK 


43 FR 3711, 3716. 


NM 


‘52 FR 5295, 5303. 


NM 


54 FR 35302, 35305. 


NM 


46 FR 5730, 5733. 


Definitions Related to This Notice 

The following definitions are 
provided to assist those persons who 
contemplate submitting information 
regarding the species being reviewed: 

A. Species includes any species or 
subspecies of fish, wildlife, or plant, 

‘and any distinct population segment of 
any species of vertebrate, which 
interbreeds when mature. 

B. Endangered means any species that 
is in danger of extinction throughout all 
or a significant portion of its range. 

C. Threatened means any species that 
is likely to become an endangered 
species within the foreseeable future 
throughout all or a significant portion of 


its range. 
How do we determine whether a 
species is endangered or threatened? 


Section 4(a)(1) of the Act establishes 
that we determine whether a species is 
endangered or threatened based on one 
or more of the five following factors: 

A. The present or threatened 
destruction, modification, or 
curtailment of its habitat or range; 

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes; 

C. Disease or predation; 

D. The inadequacy of existing 
regulatory mechanisms; or 

E. Cther natural or manmade factors 
affecting its continued existence. 
Section 4(a)(1) of the Act requires that 
our determination be made on the basis 
of the best scientific and commercial 
data available. 


What could happen as a result of this 
review? 

If we find that there is new 
information concerning any of the 25 
species listed in Table 1 indicating a 
change in classification may be 
warranted, we may propose a new rule 
that could do one of the following: (a) 
Reclassify the species from endangered 
to threatened (downlist); (b) reclassify 
the species from threatened to 
endangered (uplist); or (c) remove the 
species from the List. If we determine 


that a change in classification is not 
warranted, then these species will 
remain on the List under their current 
status. 


Public Solicitation of New Information 


We request any new information 
concerning the status of the 25 species 
listed in Table 1. See ‘“‘What information 
is considered in the review?” heading 
for specific criteria. Information 
submitted should be supported by 
documentation such as maps, 
bibliographic references, methods used 
to gather and analyze the data, and/or 
copies of any pertinent publications, 
reports, or letters by knowledgeable 
sources. Our practice is to make 


- comments, including names and home 


addresses of respondents, available for 
public review. Individual respondents 
may request that we withhold their 
home addresses from the supporting 
record, which we will honor to the 
extent allowable by law. There also may 
be circumstances in which we may 
withhold from the supporting record a 
respondent’s identity, as allowable by 
law. If you wish us to withhold your 
name and/or address, you must state 
this prominently at the beginning of 
your comment. We will not consider 
anonymous comments, however. We 
will make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 


Authority 
This document is published under the 


_ authoriiy of ihe Endangered Species Act (16 


U.S.C. 1531 et seq.). 

Dated: March 15, 2006. 
Benjamin N. Tuggle, 
Acting Regional Director, Southwest Region, 
Fish and Wildlife Service. 
[FR Doc. E6-5983 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Proposed Low Effect Habitat 
Conservation Plan for the County of 
San Bernardino, CA 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of availability. 


SUMMARY: The County of San 
Bernardino (Applicant) has applied to 
the U.S. Fish and Wildlife Service 
(Service) for a 10-year incidental take 
permit for one covered species pursuant 
to section 10(a)(1)(B) of the Endangered 
Species Act of 1973, as amended (Act). 


_The application addresses the potential 


for “‘take’’ of the endangered Delhi 
Sands flower-loving fly (Rhaphiomidas 
terminatus abdominalis) associated 
with the proposed realignment of the 
intersection of Valley and Pepper 
Avenues in the City of Colton, San 
Bernardino County, California. A 
conservation program to mitigate for the 
project activities would be implemented 
as described in the proposed Valley/ 
Pepper Realignment Low Effect Habitat 
Conservation Plan (proposed Plan), 
which would be implemented by the 
Applicant. 

We are requesting comments on the 
permit application and on the t 
preliminary determination that the 
proposed Plan qualifies as a ““Low- 
effect” Habitat Conservation Plan, 
eligible for a categorical exclusion under 
the National Environmental Policy Act 
(NEPA) of 1969, as amended. The basis 
for this determination is discussed in 
the Environmental Action Statement 
(EAS) and the associated Low Effect 
Screening Form, which are also 
available for public review. 

DATES: Written comments should be 
received on or before May 22, 2006. 
ADDRESSES: Comments should be 
addressed to the Field Supervisor, Fish 
and Wildlife Service, Carlsbad Fish and 
Wildlife Office, 6010 Hidden Valley 
Road, Carlsbad, California 92011. 


- 
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Written comments may be sent by 
facsimile to (760) 918-0638. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Karen Goebel, Assistant Field 
Supervisor, Carlsbad Fish and Wildlife 
Office (see ADDRESSES); telephone: (760) 
431-9440. 


SUPPLEMENTARY INFORMATION: 
Availability of Documents 


Individuals wishing copies of the 
application, proposed Plan, and EAS 
should immediately contact the Service 
by telephone at (760) 431-9440 or by 
letter to the Carlsbad Fish and Wildlife 
Office. Copies of the proposed Plan and 
EAS also are available for public 
inspection during regular business 
hours at the Carlsbad Fish and Wildlife 
Office (see ADDRESSES). 


Background 


Section 9 of the Act and its 
implementing Federal regulations 
prohibit the take of animal species listed 
as endangered or threatened. Take is 
defined under the Act as harass, harm, 
pursue, hunt, shoot, wound, kill, trap, 
capture or collect listed animal species, 
or attempt to engage in such conduct (16 
U.S.C. 1538). However, under section 
10(a) of the Act, the Service may issue 
permits to authorize incidental take of 
listed species. “Incidental take”’ is 
defined by the Act as take that is 
incidental to, and not the purpose of, 
carrying out an otherwise lawful 
activity. Regulations governing 
incidental take permits for threatened 
and endangered species, respectively, 
are found in the Code of Federal 
Regulations at 50 CFR 17.22 and 50 CFR 
17.32 

The Applicant is seeking a permit for 
take of the Delhi Sands flower-loving fly 
during the life of the permit. This 
species is referred to as the “DSF” in the 
proposed Plan. 

The Applicant proposes to relocate 
the current Valley Boulevard/Pepper 
Avenue intersection approximately 76 
meters (250 feet) north. Pepper Avenue. 
would be widened to six lanes in the 
segment between San Bernardino 
Avenue and Interstate 10. The 
improvement limits on Valley 
Boulevard are 246 meters (811 feet) west 
and 284 meters (938 feet) east of Pepper 
Avenue. Valley Boulevard would retain 
two through lanes in each direction 
with turn lanes at the intersection with 
Pepper Avenue. A signalized street 
connection approximately 152 meters 
(500 feet) west of Pepper Avenue would 
be developed to include a frontage road 
and cul-de-sac. An access road would be 
constructed to permit southbound 
Pepper Avenue traffic direct access to 


local business. We anticipate that all 
DSF would be lost within 
approximately 1.84 acres of DSF 
occupied habitat within the project 
footprint. The project site does not 
contain any other rare, threatened or 
endangered species or habitat. No 
critical habitat for any listed species 
occurs on the project site. 

The Applicant proposes to mitigate 
the effects to the DSF associated with 
the covered activities by fully 
implementing the Plan. The purpose of 
the proposed Plan’s conservation 
program is to promote the biological 
conservation of the DSF. The County 
proposes to mitigate impacts to the DSF 
either through acquisition and 
conservation of a 2.04-acre parcel 
adjacent to the proposed project or 
purchase of 5 acres of credit within the , 
Vulcan Materials Inc. Colton Dunes 
Conservation Bank. 

The Proposed Action consists of the 
issuance of an incidental take permit 
and implementation of the proposed 
Plan, which includes measures to 
mitigate impacts of the project on the 
DSF. Two alternatives to the taking of 
the listed species under the Proposed 
Action are considered in the proposed 
Plan. Under the No Action Alternative, 
no permit would be issued, and no 
construction would occur. Under the 
Modified Project Alternative, incidental 
take of DSF would be authorized, but 
the impacts would be reduced. 

The Service has made a preliminary 
determination that approval of the 
proposed Plan qualifies as a categorical 
exclusion under NEPA, as provided by 
the Department of the Interior Manual 
(516 DM 2, Appendix 1 and 516 DM 6, 
Appendix 1) and as a “low-effect” plan 
as defined by the Habitat Conservation 
Planning Handbook (November 1996). 
Determination of Low-effect Habitat 
Conservation Plans is based on the 
following three criteria: (1) 
Implementation of the proposed Plan 
would result in minor or negligible 
effects on federally listed, proposed, and 
candidate species and their habitats; (2) 
implementation of the proposed Plan 
would result in minor or negligible 
effects on other environmental values or 
resources; and (3) impacts of the 
proposed Plan, considered together with 
the impacts of other past, present and 
reasonably foreseeable similarly situated 
projects would not result, over time, in 
cumulative effects to environmental 
values or resources which would be 
considered significant. 

Based upon this preliminary 
determination, we do not intend to 
prepare further NEPA documentation. 
We will consider public comments in 


- making the final determination on 


whether to prepare such additional 
documentation. 

‘This notice is provided pursuant to 
section 10(c) of the Act. We will 
evaluate the permit application, the 
proposed Plan, and comments 
submitted thereon to determine whether 
the application meets the requirements 
of section 10(a) of the Act. If the 
requirements are met, we will issue a 
permit to the County of San Bernardino 


_ for the incidental take of the Delhi 


Sands flower-loving fly from 
realignment of the intersection of Valley 
and Pepper avenues in the City of 
Colton, San Bernardino County, 
California. 

.Dated: April 17, 2006. 
Jim A. Bartel, - 
Field Supervisor, Carlsbad Fish and Wildlife 
Office, California/Nevada Operations 
Carlsbad; California. 
[FR Doc. E6-5988 Filed 4—20—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Endangered and Threatened 
Wildlife and Plants; Initiation of a 5- 
Year Review of Nine Listed Species: 
the Purple Bean (Villosa perpurpurea), 
Ciubshell (Pleurobema clava), 
Northern Red-bellied Cooter 
(Pseudemys rubriventris bangsi), 
Roanoke Logperch (Percina rex), 
Swamp Pink (Helonias bullata), 
Northern Riffleshell (Epioblasma 


_ torulosa rangiana), Flat-spired Three- 


toothed Land Snail (Triodopsis 
platysayoides), Puritan Tiger Beetle 
(Cicindela puritana), and Dwarf 
Wedgemussel (Alasmidonta 
heterodon) 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 


SUMMARY: Pursuant to section 4(c)(2)(A) 


of the Endangered Species Act of 1973 
(ESA) (16 U.S.C. 1531 et seq.), the U.S. 
Fish and Wildlife Service (Service) 
announces a 5-year review of the 
endangered purple bean (Villosa 
perpurpurea), clubshell (Pleurobema 
clava), northern red-bellied cooter 
(Pseudemys rubriventris bangsi), 
Roanoke logperch (Percina rex), 
northern riffleshell (Epioblasma 
torulosa rangiana), and dwarf 
wedgemussel (Alasmidonta heterodon); 
and the threatened swamp pink 
(Helonias bullata), flat-spired three- 
toothed land snail (Triodopsis 
platysayoides), and Puritan tiger beetle 
(Cicindela puritana). A 5-year review is 
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a periodic process conducted to gnsure 
that the listing classification of a species 
is accurate. A 5-year review is based on 
the best scientific and commercial data 
available at the time of the review; 
therefore, we are requesting submission 
of any such information on the purple 
bean, clubshell, northern red-bellied 
cooter, Roanoke logperch, northern 
riffleshell, and dwarf wedgemussel, that 
has become available since their original 
listings as endangered species in 1997 
(62 FR 1647-1658), 1993 (58 FR 5638- 
5642), 1980 (45 FR 21828-21833), 1989 
(54 FR 34468-34472), 1993 (58 FR 
5638-5642), and 1990 (55 FR 9447— 
9451), respectively. In addition, we are 
requesting submission of any such 
information on the swamp pink, flat- 
spired, three-toothed land snail, and 
Puritan tiger beetle that has become 
available since their listing as 
threatened species in 1988 (53 FR 
35076-35080), 1978 (43 FR 28932- 
28935), and 1998 (55 FR 32088-32094), 
respectively. Based on the results of 
these 5-year reviews, we will make the 
requisite findings under section 
4(c)(2)(B) of the ESA. 

DATES: To allow us adequate time to 
conduct this review, we must receive 
your information no later than June 20, 
2006. However, we will continue to 
accept new information about any listed 
species at any time. 

ADDRESSES: Submit information to the 
U.S. Fish and Wildlife Service, 
Northeast Regional Office, 300 Westgate 
Center Drive, Hadley, Massachusetts 
01035, to the attention of Ms. Mary 
Parkin. Information received in 
response to this notice and review will 
be available for public inspection, by 
appointment, during normal business 
hours, at the above addtess. Information 
may also be sent to 
Mary_Parkin@fws.gov. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Mary Parkin at the above address or at 
617-876-6173. 

SUPPLEMENTARY INFORMATION: Under the 
Act, the Service maintains a list of 
endangered and threatened wildlife and 
plant species at 50 CFR 17.11 (for 
animals) and 17.12 (for plants). Section 
4(c)(2)(A) of the Act requires that we 
conduct a review of listed species at 
least once every 5 years. Then, on the 
basis of such reviews under section 
4(c)(2)(B), we determine whether or not 
any species should be removed from the 
list (delisted), or reclassified from 
endangered to threatened or from 
threatened to endangered. Delisting a 
species must be supported by the best 
scientific and commercial data available 
and only considered if such data 
substantiates that the species is neither 


endangered nor threatened for one or 
more of the following reasons: (1) The 
species is considered extinct; (2) the 
species is considered to be recovered; 
and/or (3) the original data available 
when the species was listed, or the 
interpretation of such data, were in 
error. Any change in Federal 
classification would require a separate 
rulemaking process. The regulations in 
50 CFR 424.21 require that we publish 
a notice in the Federal Register 
announcing those species currently 
under active review. This notice 
announces our active review of the 
purple bean, clubshell, northern red- 
bellied cooter, Roanoke logperch, 
northern riffleshell, and dwarf 
wedgemussel, currently listed as 
endangered, and the swamp pink, flat- 
spired three-toothed land snail, and 
Puritan tiger beetle, currently listed as 
threatened. 


Public Solicitation of New Information 


To ensure that the 5-year review is 
complete and based on the best 
available scientific and commercial 
information, we are soliciting new ~ 
information from the public, concerned 
governmental agencies, Tribes, the 
scientific community, industry, 
environmental entities, and any other 
interested parties concerning the status 
of the purple bean, clubshell, northern 
red-bellied cooter, Roanoke logperch, 
swamp pink, northern riffleshell, flat- 
spired three-toothed land snail, Puritan 
tiger beetle, and dwarf wedgemussel. 

The 5-year review considers the best 
scientific and commercial data and all 
new information that has become 
available since the listing determination 
or most recent status review. Categories 
of requested information include (A) 
Species biology, including but not 
limited to, population trends, 
distribution, abundance, demographics, 
and genetics; (B) habitat conditions, 
including but not limited to, amount, 
distribution, and suitability; (C) 
conservation measures that have been 
implemented that benefit the species; 
(D) threat status and trends; and (E) 
other new information, data, or 
corrections, including but not limited 
to, taxonomic or nomenclatural changes, 
identification of erroneous information 
contained in the list, and improved 
analytical methods. 

If you wish to provide information for 
this 5-year review, you may submit your 
comments and materials to the Ms. 
Mary Parkin (see ADDRESSES section). 
Our practice is to make comments, 
including names and home addresses of 
respondents, available for public review 
during regular business hours. 
Individual respondents may request that 


we withhold theirs identity, to the 
extent allowable by law. If you wish us © 
to withhold your name or address, you 
must state this request prominently at 
the beginning of your comment. We will 
not, however, consider anonymous 
comments. To the extent consistent with 
applicable law, we will make all 


_ submissions from organizations or 


businesses, and from individuals 


identifying themselves as 


representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours (see ADDRESSES section). 

Author: The primary author of this 
notice is Ms. Mary Parkin of the U.S. 
Fish and Wildlife Service, Northeast 
Regional Office, 300 Westgate Center 
Drive, Hadley, Massachusetts 01035. 

Authority: This document is published 
under the authority of the Endangered 
Species Act of 1973, as amended (16 U.S.C. 
1531 et seq.). 

Dated: March 31, 2006. 
Richard O. Bennett, 


Acting Regional Director, Region 5, U.S. Fish 
and Wildlife Service. 


[FR Doc. E6—5989 Filed 4—20—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Availability of an 
Environmental Assessment/Habitat 
Conservation Plan and Receipt of 
Application for Incidental Take of the 
Houston toad (Blair Warren—Sac-N- 
Pac) 


AGENCY: U.S. Fish and Wildlife Service, 
Interior. 

ACTION: Notice of availability; receipt of 
application. 


SUMMARY: Blair Warren (Applicant) has 
applied to the U.S. Fish and Wildlife 
Service (Service) for an incidental take 
permit (TE-124123-0) pursuant to 
Section 10(a)(1)(B) of the Endangered 
Species Act (Act) of 1973, as amended 
(16 U.S.C. 1531 et seq.). The requested 
permit, which is for a period of five 
years, would authorize incidental take 
of the Houston toad. The proposed take 
would occur as a result of the 
construction and operation of a 
convenience store on a 1.43-acre (0.58- 
hectare) property on Highway 71 in the 
Tahitian Village Subdivision, Bastrop 
County, Texas. We invite the public to 
review and comment on the permit 
application and associated draft 
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Environmental Assessment/Habitat 
Conservation Plan (EA/HCP). 

DATES: To ensure consideration, written 
comments must be received on or before 
June 20, 2006. 

ADDRESSES: Persons wishing to review 
the application may obtain a copy by 
writing to the Regional Director, U.S. 
Fish and Wildlife Service, P.O. Box 
1306, Room 4102, Albuquerque, New 
Mexico 87103. Persons wishing to 
review the EA/HCP may obtain a copy 
by contacting Clayton Napier, U.S. Fish 
and Wildlife Service, 10711 Burnet 
Road, Suite 200, Austin, Texas 78758 
(512/490-0057). Documents will be 
available for public inspection by 
written request, by appointment only, 
during normal! business hours (8 a.m. to 
4:30 p.m.) at the Service’s Austin office. 
Written data or comments concerning 
the application and EA/HCP should be 
submitted to the Supervisor, U.S. Fish 
and Wildlife Service, 10711 Burnet 
Road, Suite 200, Austin, Texas 78758. 
Please refer to permit number TE- 
124123-0 when submitting comments. 
All comments received, including 
names and addresses, will become a 
part of the official administrative record 
and may be made available to the 
public. 


FOR FURTHER INFORMATION CONTACT: 
Clayton Napier at U.S. Fish and Wildlife 
Service, 10711 Burnet Road, Suite 200, 
Austin, Texas 78758 (512/490-0057) or 
by e-mail, Clayton_Napier@fws.gov. 
SUPPLEMENTARY INFORMATION: The 
Applicant has applied to the Service for 
a Section 10(a)(1)(B) incidental take 
permit for a period of five years in order 
to authorize incidental take of the 
Houston toad. 

Section 9 of the Act prohibits the 
“taking” of endangered species such as 
the Houston toad. However, the Service, 
under limited circumstances, may issue. 
permits to take endangered wildlife 
species incidental to, and not the 
purpose of, otherwise lawful activities. 

We provide this notice under section 
10(c) of the Act, and its implementing 
regulations (50 CFR 17.22), the National 
Environmental Policy Act (42 U.S.C. 
4371 et seq.), and its implementing 
regulations (40 CFR 1506.6). 

Applicant: Blair Warren plans to 
construct and operate a convenience 
store’on a 1.43-acre property on 
Highway 71 in the Tahitian Village 
Subdivision, Bastrop County, Texas. 

This action will eliminate 1.43-acres 
of Houston toad habitat and result in 
indirect impacts within the lot. The 
Applicant proposes to compensate for 
incidental take of the Houston toad by 
providing $4,290.00 to the Houston . 
Toad Conservation Fund at'the National 


Fish and Wildlife Foundation for the 
specific purpose of land acquisition and 
management within Houston toad 
habitat. 


Geoffrey L. Haskett, 


Acting Regional Director, Region 2, 
Albuquerque, New Mexico. 


[FR Doc. E6-5984 Filed 4—20—06; 8:45 am] 


_ BILLING CODE 4510-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Availability of a Final 
Environmental impact Report/ 
Environmental Impact Statement for 
the Coachella Valley Multiple Species 
Habitat Conservation Plan and Natural 
Community Conservation Plan, | 
Riverside County, CA 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of availability. 


SUMMARY: This notice announces the 
availability of the final-Coachella Valley 
Association of Governments Habitat 
Conservation Plan and Natural 
Community Conservation Plan (Plan), 
final Implementing Agreement, and 
final Environmental Impact Statement/ 
Environmental Impact Report (EIS/EIR) 
for public review and comment. The 
Fish and Wildlife Service (Service) is 
considering the proposed action of 
issuing a 75-year incidental take permit, 
pursuant to section 10(a)(1)(B) of the 
Endangered Species Act of 1973 as 
amended (ESA), for 27 species in 
response to receipt of an application 
from the Coachella Valley Association 
of Governments (CVAG), Coachella 
Valley Conservation Commission, 
County of Riverside, Riverside County 
Flood Control and Water Conservation 
District, Riverside County Parks and 
Open Space District, Riverside County 
Waste Management District, Coachella 
Valley Water District, Imperial Irrigation 
District, California Department of 
Transportation, California Department 
of Parks and Recreation, Coachella 
Valley Mountains Conservancy, and the 
cities of Cathedral City, Coachella, _ 
Desert Hot Springs, Indian Wells, Indio, 
La Quinta, Palm Desert, Palm Springs, 
and Rancho Mirage (Applicants). The 
proposed permit would authorize take 
of individual members of animal species 
listed under the Federal Endangered 
Species Act of 1973, as amended (ESA). 
The permit is needed because take of 
species could occur during proposed 
urban development activities, rural 
infrastructure projects, and preserve 
management activities within a 1.1» 


million-acre planning area located in 
the Coachella Valley, California. 

The Final Plan also incorporates a 
Public Use and Trails Plan which 
includes proposals that address non- 
motorized recreation activities on 
Federal and non-Federal lands in the 
Santa Rosa and San Jacinto Mountains. 
The Bureau of Land Management (BLM) 
is a Cooperating Agency in this 
planning process and will use this EIR/ 
EIS to make decisions on BLM- 
administered public lands pertaining to 
trail use in the Santa Rosa and San 
Jacinto Mountains. These proposals 
constitute activity (implementation) 
level actions in furtherance of the 
California Desert Conservation Area 
Plan (1980), as amended, and the Santa 
Rosa and San Jacinto Mountains 
National Monument Management Plan 
(2004). The BLM will issue a separate 
record of decision regarding non- 
motorized recreation activities on public 


- lands. 


DATES: The 30-day waiting period will 
end on May 22, 2006. Written comments 
must be received on or before this date. 


ADDRESSES: Comments should be sent to 
Mr. James Bartel, Field Supervisor, Fish 
and Wildlife Service, Carlsbad Fish and 
Wildlife Office, 6010 Hidden Valley 
Road, Carlsbad, California 92011; 
facsimile (760) 431-9624. 


FOR FURTHER INFORMATION CONTACT: (1) 
Jim Sullivan, Director of Environmental 
Resources, CVAG, 73710 Fred Waring 
Drive, Room 119, Palm Desert, CA 
92260, (760) 346—1127; or, (2) Ms. 
Therese O’Rourke, Assistant Field 
Supervisor, 6010 Hidden Valley Road, 
Carlsbad, California 92011, (760) 431- 
9440. 


SUPPLEMENTARY INFORMATION: 
Availability of Documents 


Copies of the Plan, Implementation 
Agreement, and Final EIR/EIS are 
available for public review, by 
appointment, during regular business 
hours, at the Carlsbad Fish and Wildlife 
Office and at the CVAG office (see FOR 
FURTHER INFORMATION CONTACT). 

The documents can also be viewed on 
the World Wide Web at http:// 
www.cvishcp.org. Copies are also 
available for viewing in each of the 
Applicant cities, in public libraries, the 
Riverside County Planning 
Departments, as follows: 

(1) Riverside County Planning 
Department: 4080 Lemon Street, 9th 
Floor Riverside, California 92502. 

(2) Riverside County Planning: 82675 
Hwy 111, Room 209, Indio, California 
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(3) U.S. Bureau of Land Management: 
690 Garnet Avenue, North Palm 
Springs, California 92258. 

(4) City of Palm Springs: 3200 E. 
Tahquitz Canyon Way, Palm Springs, 
California 92262. 

(5) City of Cathedral City: 68-700 
Avenida Lalo Guerrero, Cathedral City, 
California 92234. 

(6) City of La Quinta: 78-495 Calle 
Tampico, La Quinta, California 92253. 

(7) City of Rancho Mirage: 69825 
Highway 111, Rancho Mirage, California 
92270. 

(8) City of Palm Desert: 73-510 Fred 
Waring Drive, Palm Desert, California 
92260. 

(9) City of Indio: 100 Civic Center 
Mall, Indio, California 92201. 

(10) City of Indian Wells: 44950 El 
Dorado Drive, Indian Wells, California 

92210. 

(11) City of Coachella: 1515 Sixth 
Street, Coachella, California 92236. 

(12) City of Desert Hot Springs: 65950 
Pierson Boulevard, Desert Hot Springs, 
California 92240. 

(13) Cathedral City Public Library: 
33520 Date Palm Drive, Cathedral City, 
California 92234. 

(14) Coachella Branch Library: 1538 
7th Street, Coachella Valley, California 
92260. 

(15) Desert Hot Springs Public 
Library: 1691 West Drive, Desert Hot 
Springs, California 92240. 

(16) Indio Public Library: 200 Civic 
Center Mall, Indio, California 92201. 

(17) Lake Tamarisk Branch Library: 
Lake Tamarisk Drive, Desert Center, 
California 92239. 

(18) La Quinta Public Library: 78080 
Calle Estado, La Quinta, California 
92253. 

(19) Mecca-North Shore Branch 
Library: 65250 Cahuilla, Mecca, 
California 92254. 

(20) Palm Springs City Library: 300 
South Sunrise Way, Palm Springs, 
California 92262. 

(21) Rancho Mirage Public Library: 
42-520 Bob Hope Drive, Rancho Mirage, 
California 92270. 

(22) Riverside County Library: Palm 
Desert Branch, 73-300 Fred Waring 
Drive Palm Desert, California 92260. 

(23) Thousand Palms Library: 72-715 
La Canada Way, Thousand Palms, 
California 92276. 

Background Information 

Section 9 of the Federal ESA of 1973, 
as amended and Federal regulations 
prohibit the take of fish and wildlife 
species listed as endangered or 
threatened (16 U.S.C. 1538). The term 

“take” means to harass, harm, pursue, 
hunt. shoot, wound, kill, trap, capture, 
- or collect, or to attempt to engage in any 


such conduct (16 U.S.C. 1532). Harm 
includes significant habitat modification 
or degradation that actually kills or 
injures listed wildlife by significantly 


impairing essential behavioral patterns, 


including breeding, feeding, and 
sheltering [50 CFR 17.3(c)]. Under 
limited circumstances, the Service may 
issue permits to authorize incidental 
take of listed fish or wildlife; i.e., take 
that is incidental to, and not the 
purpose of, otherwise lawful activity. 
Regulations governing incidental take 
permits for threatened and endangered 
species are found in 50 CFR 17.32 and — 
17.22, respectively. 

Although take of listed plant species 
is not prohibited under the Federal ESA, 
and therefore cannot be authorized 
under an incidental take permit, plant 
species may be included on a permit in 
recognition of the conservation benefits 
provided to them under a habitat 
conservation plan. All species included 
on an incidental take permit would 
receive assurances under the Services 
“No Surprises” regulation 50 CFR 
17.22(b)(5) and 17.32(b)(5). 

The Service has received an 
application for an incidental take permit 
for implementation of the Plan. The 
application was prepared and submitted 
by the CVAG on behalf of all the 
Applicants: Riverside County; the cities 
of Cathedral City, Coachella, Desert Hot 
Springs, Indian Wells, Indio, La Quinta, 
Palm Desert, Palm Springs, Rancho 
Mirage; California Department of 
Transportation, California Department 
of Parks and Recreation, Coachella 
Valley Association of Governments, 
Coachella Valley Conservation 
Commission, Coachella Valley 
Mountains Conservancy, Coachella 
Valley Water District, Imperial Irrigation 
District, Riverside County Flood Control 
and Water Conservation District, 
Riverside County Regional Parks and 
Open Space District, and Riverside 
County Waste Management Department. 
The CVAG prepared the Plan to satisfy 
the application requirements for a 
section 10(a)(1)(B) permit under the 
Federal ESA, of 1973, as amended, and 
a section 2835 permit under the 
California Natural Community 
Conservation Planning Act of 2002 
(NCCPA). Thus, the Plan constitutes a 
Habitat Conservation Plan pursuant to 
the Federal ESA, and a Natural 
Community Conservation Plan pursuant 
to the California NCCPA. 


The CVAG seeks a 75-year incidental © 


take permit for covered activities within 
a proposed 1.1 million-acre planning 
area, located entirely in eastern 
Riverside County, California. CVAG has 
requested a permit for 27 species, 10 of 
which are currently listed as threatened 


or endangered under the Federal ESA. 
Of these 27 species, CVAG requests a 
permit and assurances for 22 animal 
species and assurances for 5 plant 
species. 

Proposed covered species include 6 
wildlife species currently listed as 
endangered under the Federal ESA 
[Desert pupfish (Cyprinodon macularis), 
Arroyo toad (Bufo californicus), Yuma 
Clapper Rail (Rallus longirostris 
yumanensis), Southwestern willow 
flycatcher (Empidonax traillii extimus), 
Least Bell’s vireo (Vireo bellii pusillus), 
Peninsular bighorn sheep (Ovis 
canadensis nelsoni), 2 plant species 
currently listed as endangered under the 
Federal ESA [Coachella Valley milk- 
vetch (Astragalus lentiginosus var. 
coachellae), and Triple-ribbed 
milkvetch (Astragalus tricarinatus)], 
and 2 wildlife species currently listed as 
threatened under the Federal ESA 
[Desert Tortoise (Gopherus agassizii) 
and, Coachella Valley fringe-toed lizard 
(Uma inornata)]. Proposed covered 
species also include 15 wildlife species 
and 3 plant species that are not listed 
under the Federal ESA at the current 
time. 

If the proposed Plan is approved and 
the permit issued, take authorization of 
covered listed wildlife species would be 
effective at the time of permit issuance. 
Take of the currently non-listed covered 
wildlife species would be authorized 
concurrent with the species’ listing 
under the Federal ESA, should they be 
listed during the duration of the permit. 

The Plan is intended to be a 
comprehensive and multi-jurisdictienal 
document, providing for regional 
species conservation and habitat 
planning, while allowing the 
prospective Permittees to better manage 
anticipated growth and development. 
The Plan also is intended to provide a 
coordinated process for permitting and 
mitigating the take of covered species as 
an alternative to the current project-by- 
approach. 

the Plan is approved, the Local 
Permittees would review development 
applications for compliance with the 
terms of the Plan. Take authorization 
would be issued to these parties by the 
Local Permittees if the project is 


‘consistent with the Plan. As part of the 


standard development review process, 
projects would typically require 
separate environmental review under 
the California Environmental Quality 
Act and, in some cases, the National 
Environmental Policy Act. In addition, 
the permit will provide incidental take 
authorization for public projects, 
operations and maintenance activities, 
management and monitoring activities 
in the Plan area by Permittees. 
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An Implementing Entity, called the 
Coachella Valley Conservation 
Commission (CVCC), would be 
responsible for conducting broad 
conservation and management 
measures, such as acquiring and 
maintaining preserve land, restoring and 
enhancing habitat, tracking the success 
of the conservation strategy, and 
instituting any necessary changes. 
Projects conducted by the CVCC would 
be consistent with the Plan and receive 
coverage for take. 

In order to comply with the 
requirements of the Federal ESA, 
California ESA, and the California 
NCCPA, the proposed Plan addresses a 
number of required elements, including: 
Species and habitat goals and objectives; 
evaluation of the effects of covered 
activities on covered species, including 
indirect and cumulative effects; a 
conservation strategy; a monitoring and 
adaptive management program; 
descriptions of changed circumstances 
and remedial measures; identification of 
funding sources; and an assessment of 
alternatives to take of listed species. 

Covered Activities would include 
public and private development within 
the plan area that requires certain 
ministerial and discretionary actions by 
an Applicant subject to consistency 
with the Plan policies, regional 
transportation facilities, maintenance of 
and safety improvements on existing 
roads, the Circulation Elements of the 
Applicants, maintenance and 
construction of flood control facilities, 
and compatible uses in the reserve. The 
Plan makes a provision for the inclusion 
of special districts and other non- 
Applicant entities in the permit with a 
certificate of inclusion. 

The Plan includes measures to avoid 
and minimize incidental take of the 
Covered Species, emphasizing project 
design modifications to protect both 
habitats and species’ individuals. A 
monitoring and reporting plan would 
gauge the Plan’s success based on 
achievement of biological goals and 
objectives and would ensure that 
conservation keeps pace with 
development. The Plan also includes a 
management program, including 
adaptive management, which allows for 
changes in the conservation program if 
the biological species objectives are not 
met, or new information becomes 
available to improve the efficacy of the 
Plan’s conservation strategy. 

The Plan identifies the proposed 
reserve system, which will be 
established from lands within 21 
conservation areas that are either 
adjacent or linked by biological 
corridors. The acquisition program for 
the reserve system is anticipated to 


occur over the first 30 years of the life 
of the permit. When completed, the 
reserve system will include core habitat 
for Covered Species, essential ecological 
processes, and biological corridors and 
linkages to provide for the conservation 
of the proposed Covered Species. 

The Public Use and Trails Plan 
element of the Plan provides for 
coordinated management of trails on 
public lands involving members of the 
public, local jurisdictions, and State and 


_ other Federal agencies. 


On November 5, 2004, the Service 
published a notice in the Federal 
Register (69 FR 64581) announcing 
receipt of an application for an 
incidental take permit from CVAG, 
Riverside County, the 9 cities and the 
other Applicants, and the availability of 
a Draft EIR/EIS for the application. The 
Draft EIR/EIS analyzed the potential 
environmental impacts that may result 
from the Federal action of authorizing 
incidental take anticipated to occur with 
implementation of the Plan, and 
identified various alternatives. We 
received a total of 310 comment letters 
on the Draft EIR/EIS. A response to each 
comment received in these letters has 
been included in Final EIR/EIS. 


Alternatives 


The Draft EIS/EIR considered five 
alternatives in addition to the proposed 
project described above including: An 
alternative that would not include the 
City of Palm Springs; an alternative that 
includes all existing local, State, and 
Federal agency land and private 
conservation land with additional 
management prescriptions; an 
alternative that protects core habitat, 
ecological processes, and biological 
corridors with less land than the 
proposed project alternative; an 


expanded conservation alternative; and 


a no project alternative. 

The proposed project alternative 
without the City of Palm Springs would 
have remained the same as the proposed 
project alternative; however, 
implementation of the Plan would be 
altered. The permits would have not 
provided incidental take authorization 
for any of the Covered Species under the 
jurisdiction of the City of Palm Springs 
and the mitigation fee would not be 
collected on land subject to the 
jurisdiction of the City of Palm Springs. 
All existing conservation lands, except 
those belonging to the City of Palm 
Springs, would continue to be part of 
the Plan Reserve System. 

The public lands alternative includes 
all local, State, and Federal land, and 
private conservation land, in the Plan 
Area. The local jurisdictions would 
contribute to the management of the 


existing conservation lands as 
mitigation. This alternative entails no 
land acquisition; only core habitat, 
essential ecological processes, and 
linkages that happen to be on existing 
public conservation lands or private 
conservation lands would be protected. 
As a result, sand transport, watershed, 
and other ecological processes would 
not be protected. 

The core habitat with ecological 
processes alternative would protect core 
habitat for the species and natural 
communities included in the plan, as 
well as ecological processes necessary to 
sustain these habitats. This alternative 
creates new preserve areas in the Snow 
Creek area and at the Whitewater River 
delta at the northwest end of the Salton 
Sea. Based on comments in the ISA 
report, comments received from 
California Department of Fish and Game 
(CDFG) and the Service, and other 
information, this alternative was 
subsequently revised to develop the 
project alternative. 

The enhanced conservation 
alternative expanded on the public 
lands alternative by including all 
additional areas that were 
recommended for further consideration 
by the Service and CDFG. This 
alternative would result in less impact 
than the proposed project alternative 
and increased the number of acres to be 
conserved by approximately 10,200 
acres. Much of the area anticipated for 
conservation under this alternative 
would cause significant land use 
conflicts and increased costs. 

The No Project alternative entails no 
plan being developed and no permits 
issued. Individual projects would have 
to seek their own incidental take 
permits or avoid take by not developing 
portions of the project site that would 
result in take of a listed species. This 
alternative would preclude impacts to 
listed species from activities covered 
under the plan; however, conservation 
of species and habitats provided 
through mitigation and compensation 
under the existing regulatory framework 
could result in a pattern of conservation 
that is fragmented and managed in a 
piecemeal fashion. 


National Environmental Policy Act 


Proposed permit issuance triggers the 
need for compliance with the National 
Environmental Policy Act (NEPA) and 
the California Environmental Quality 
Act (CEQA). Accordingly, a joint NEPA/ 
CEQA document has been prepared. 
The Service is the Lead Agency 
responsible for compliance under NEPA 
and the BLM is a Cooperating Agency, 
and CVAG is the Lead Agency with 
responsibility for compliance with 
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CEQA. As NEPA lead agency, the 
Service is providing notice of the 
availability of the final EIS/EIR and is 
making available for public review the 
responses to comments on the Draft EIS/ 
EIR. 


Public Review 


The Service and CVAG invite the 
public to review the Final Plan, Final 
EIR/EIS, and Final Implementing 
Agreement during a 30-day waiting 
period [see DATES]. Any comments 
received, including names and 
addresses, will become part of the 
administrative record and may be made 
available to the public. 

The Service will evaluate the 
application, associated documents, and 
comments submitted to them to prepare 
a Record of Decision. A permit decision 
will be made no sooner than 30 days 
after the publication of the Final EIR/ 
EIS and completion of the Record of 
Decision. 

This notice is provided pursuant to 
section 10(a) of the Federal ESA and 
Service regulations for implementing 
NEPA, as amended (40 CFR 1506.6). We 
provide this notice in order to allow the 
public. agencies, or other organizations 
to review these documents. 

Dated: April 7, 2006. 

Alexandra Pitts, 

Acting Deputy Manager, California/Nevada 
Operations Office, Sacramento, California. 
[FR Doc. E6-5990 Filed 420-06; 8:45 am] 
BILLING CODE 4310-55-P 


_ DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Conservation Pian and 
Environmental Assessment for Seney 
_ National Wildlife Refuge and Kirtiand’s 
Warbler Wildlife Management Area in 
Michigan, Swan Lake National Wildlife 
Refuge in Missouri, and St. Croix and 


Leopold Wetiand Management 
Districts in Wisconsin 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of intent. 


SUMMARY: This notice advises the public 
that the U.S. Fish and Wildlife Service 
(Service) intends to gather information 
necessary to prepare Comprehensive 
Conservation Plans (CCP) and 
Environmental Assessments (EA) for the 
following National Wildlife Refuges 
(NWR), Wildlife Management Area 
(WMA), and Wetland Management 
Districts (WMD): Seney NWR in the 
Upper Peninsula, Michigan and 
Kirtland’s Warbler WMA in 8 counties | 


in the northern Lower Peninsula, 
Michigan, Swan Lake NWR in Chariton 
County, Missouri, Leopold WMD with 
lands in 16 counties in southeastern 
Wisconsin, and St. Croix WMD with 
lands in 8 counties in western 
Wisconsin. The CCPs will describe how 
we intend to manage the refuges and 
districts for the next 15 years. 

The Service is furnishing this notice 
in compliance with the National 
Wildlife Refuge System Administration 
Act of 1966, as amended (16 U.S.C. 
668dd et seq.), and the National 
Environmental Policy Act (NEPA). 

Open house style meetings and 
possibly focus group meetings and 
workshops will be held during the 
scoping phase of the CCP development 
process to obtain additional suggestions 
and information on the scope of 
alternatives and impacts to be 
considered. 

In addition, the Service is inviting 
comments on archeological, historic, 
and traditional cultural sites in - 
accordance with the National Historic 
Preservation Act. : 

Special mailings, newspaper articles, 
internet postings, and other media 
announcements will inform people of 
the opportunities for written comments. 
ADDRESSES: Comments for Seney NWR 
or Kirtland’s Warbler WMA can be 
mailed to: Refuge Manager, Seney 
National Wildlife Refuge, 1674 Refuge 


Entrance Road, Seney, Michigan 49883. 


Comments for Swan Lake NWR can be 
mailed to: Refuge Manager, Swan Lake 
National Wildlife Refuge, 16194 Swan 
Lake Avenue, Sumner, Missouri 64681. 

Comments for Leopold WMD can be 
mailed to: District Manager, W10040 
Cascade Mountain Road, Portage, 
Wisconsin 53901. 

Comments for St. Croix WMD can be 
mailed to: District Manager, 1764 95th 
Street, New Richmond, Wisconsin 
54017. 

You may also find information on the 
CCP planning process and submit 
comments electronically on the 
planning Web site http://www.fws.gov/ 
midwest/planning or you may e-mail 
comments to r3planning@fws.gov. 

FOR FURTHER INFORMATION CONTACT: 
Tracy Casselman, Seney NWR or 
Kirtland’s Warbler WMA, at 906—586-— 
9851 or John Guthrie, Swan Lake NWR, 
at 660-856-3323 or Steve Lenz, Leopold 
WMD, at 608-742-7100 or Chet 
McCarty, St. Croix WMD, at 715—246— 
7784. 


SUPPLEMENTARY INFORMATION: The 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C... 


668dd-668ee et seq.), requires the 
Service to develop a CCP for each 
National Wildlife Refuge. Land parcels 
managed by the Service within a 
Wetland Management District are also 
units of the National Wildlife Refuge 
System. The purpose in developing a 
CCP is to provide refuge and district 
managers with a 15-year strategy for 
achieving refuge purposes and 
contributing toward the mission of the 
National Wildlife Refuge System, 
consistent with sound principles of fish 
and wildlife management, conservation, 
legal mandates, and Service policies. In 
addition to outlining broad management 
direction on conserving wildlife and 
their habitats, the CCP identifies 
wildlife-dependent recreational 
opportunities available to the public, 
including opportunities for hunting, 
fishing, wildlife observation and 
photography, and environmental 
education and interpretation. We will 
review and update these CCPs at least 
every 15 years in accordance with the 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997, and the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321-4370d). 

By Federal law, all lands within the 
National Wildlife Refuge System are to 
be managed in accordance with an 
approved CCP. The CCP guides 
management decisions and identifies 
reflige goals, long-range objectives, and 
strategies for achieving refuge purposes. 
The CCP will provide other agencies 
and the public with a clear 
understanding of the desired conditions 
for Refuge, Wildlife Management Area, 
and Wetland Management District lands 
and how the Service will.implement 
management strategies. 

The CCP planning process will 
consider many elements, including 
wildlife and habitat management, 
habitat protection and acquisition, 
wilderness preservation, public 
recreational activities and cultural 
resource preservation. Public input into 
this planning process is essential. 

The Service will prepare an 
Environmental Assessment (EA) for 
each CCP in accordance with 
procedures for implementing NEPA 
found in the Departmental Manual 516 
DM 6, Appendix 1. 

Review of this project will be 
conducted in accordance with the 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4321 et seq.), NEPA 
Regulations (40 CFR 1500-1508), other 
appropriate Federal laws and 
regulations, and Service policies and 
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procedures for compliance with those 
regulations. 

Dated: March 28, 2006. 
Robyn Thorson, 


Regional Director, U.S. Fish and Wildlife 
Service, Fort Snelling, Minnesota. 


[FR Doc. E6—5981 Filed 4—20—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[MT-092-1430-—EU; MTM-93473] 


Notice of Realty Action; Competitive 
Sale of Public Land, Valley County; 
_ Montana 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice. 


SUMMARY: A 40-acre public parcel of 
land located east of Glasgow, Valley 
County, Montana, has been examined 
and found suitable for sale utilizing 
competitive sale procedures. 

DATES: The lands will be segregated on 
the date of publication of this notice in 
the Federal Register. Comments are due 
in the Glasgow Field Station by June 5, 
2006. The sale will be held at the 
Glasgow Field Station on September 14, 
2006. 

ADDRESSES: Bureau of Land 
Management, Glasgow Field Station, 
P.O. Box 871, 605 2nd Avenue South, 
Room 206, Glasgow, Montana 59230, 
406-228-3750. 

FOR FURTHER INFORMATION CONTACT: 
Information regarding the competitive | 
sale instructions, procedures, 
documents, maps, and materials to 
submit a bid can be obtained at the 
public reception desk at the above 
address from 7:30 a.m. to 4 p.m., 
Monday through Friday (except Federal 
holidays), or by contacting John 
Fahlgren, at 406-228-3757, at the 
Glasgow Field Station. For general 
information on BLM’s public land sale 
procedures, refer to the following Web 
address: http://www.blm.gov/nhp/what/ 
lands/realty/sales.htm. 

SUPPLEMENTARY INFORMATION: The 
following described parcel of public 
land is proposed for sale: - 


Principal Meridian, Montana 

T. 29N.,R. 39 E., sec. 33, 
Containing 40 acres, more or less in Valley 

County. 


The parcel will be offered through 
competitive sale pursuant to 43 CFR 
2711.3-1. Authority for the sale is 
sections 203 and section 209 of the 
Federal Land Policy and Management 


Act of October 21, 1976 (43 U.S.C. 1701, 
1713, 1719). This parcel of public land, 
east of Glasgow, Montana, is being 
offered for sale, using both sealed bid 
and oral bid procedures, at not less than 
the appraised fair market value of 
$26,000. The land is not required for 
Federal purposes and was identified for 
disposal in the Judith-Valley-Phillips 
Resource Management Plan approved in 
October 1992. The disposal (sale) of the 
parcel would serve the public benefit by 
making lands available for community 
expansion and private economic 
development. As such, these lands meet 
the criteria for sale under 43 CFR 
2710.0—3(a)(2) and (3). 

The land is located one mile 
northwest of Glasgow, Montana, and has 
physical and legal access via U.S. 
Highway 2 and a well maintained 
county roadway, Jensen Trail. Jensen 
Trail cuts through the property on a 
north-south axis, bisecting the property. 
The parcel consists of a flat ridge top 
giving way to a south facing slope, 
which levels slightly at its southern 
border. The vegetation on the property 
consists mostly of native grasses and 
shrubs, and there are a few cottonwood 
trees on the property. There is no 
running surface water on the property; 
however, there are several small draws 
that are no doubt active during spring. 
run-off. Home development is currently 
on the property’s east, south, and 
northeast borders. 

Both sealed bids and oral bids will be 
accepted. All sealed bids must be 
received at the BLM, Glasgow Field © 
Station (address stated above), not later 
than 4:30 p.m., MST, on the day prior 
to the sale or September 13, 2006. The 
outside of bid envelopes must be clearly 
marked on the front lower left-hand 
corner with “BLM Land Sale MT, 
MTM-93473,” and the bid opening 
date. Bids must be for not less than the 
appraised market value of $26,000. Each 
sealed bid shall be accompanied by a 
certified check, money order, bank draft, 
or cashier’s check made payable to the 
Bureau of Land Management, for not 
less than 10 (ten) percent of the amount 
bid. The bid envelope must also contain 
a statement showing the total amount 
bid and the name, mailing address, and 
phone number of the entity making the 
bid. 

Oral bidding on the date of the sale 
will begin at 1 p.m. at the Glasgow Field 
Station office at the highest qualified 
sealed bidder’s offer. The highest 
qualifying oral bidder shall submit 
payment by cash, personal check, bank 
draft, money order, or any combination 
for not less than one-fifth of the amount 
of the bid immediately following the 
close of the sale. The successful bidder, 


whether such bid is a sealed or oral bid, 
shall submit the remainder of the full 
bid price prior to the expiration of 180 
days from the date of the sale. Failure 

to submit the full bid price prior to the 
180th day shall result in forfeiture of the 
deposit. 

The BLM, in its sole discretion, 
reserves the right to: (1) Reject any bid; 
(2) ask for supplemental bids in the case 
of identical bids; (3) make minor 
exceptions to procedures to resolve 
administrative or other conflicts; and (4) 
withdraw the property from sale or 
postpone the sale due to protests, 
appeals, litigation, administrative, or 
other reasons. 

If not sold, the parcel described above 
in this notice may be identified for sale 
on a continuing basis, by sealed bid, 
until sold. 

Federal law requires bidders to be 
U.S. citizens 18 years of age or older, a 
corporation subject to the laws of any 
state or of the United States; a state, 


‘state instrumentality, or political 


subdivision authorized to hold property, 
or an entity including, but not limited 
to, associations or partnerships legally 
capable of holding property or interests 
therein under the laws of the State of 
Montana. 

For a period until June 5, 2006, 
interested parties may submit comments 
to the Glasgow Field Station, P.O. Box 
871, 605 2nd Avenue South, Room 206, 
Glasgow, Montana 59230. Any 
comments are to be in letter format to 
be addressed and mailed to John 
Fahlgren, Assistant Field Manager, 
Glasgow Field Station. Facsimiles, 
telephone calls, and e-mails are 
unacceptable means of notification. 
Comments including names and street 
addresses of respondents will be 
available for public review at the 
Glasgow Field Station during regular 
business hours, except holidays. 
Individual respondents may request 
confidentiality. If you wish to withhold 
your name or address from public 
disclosure under the Freedom of 
Information Act, you must state this 
prominently at the beginning of your 
comments. Such requests will be 
honored to the extent allowed by law. 
All submissions from organizations or 
businesses, will be made available for 
public inspection in their entirety. 

Any adverse comments will be 
reviewed by the State Director, who may 
sustain, vacate, or modify this realty 
action and issue a final determination. 
In the absence of timely filed objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 

The publication of this notice of realty 
action shall segregate the public lands 
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covered to the extent that they will not 
be subject to appropriation under the 
public land laws, including the mining 
laws. Any subsequent application shall 
not be accepted, shall not be considered 
as filed, and shall be returned to the 
applicant if the notice segregates the 
lands from the use applied for in the 
application. The segregative effect of the 
notice of realty action shall terminate 
upon issuance of patent or other 
document of conveyance to such lands, 
upon publication in the Federal 
Register of a termination of the 
segregation or 270 days from the date of 
publication, whichever occurs first. The 
patent will include the following 
reservations: 

A right-of-way thereon for ditches and 
canals constructed by authority of the 
United States, Act of August 30, 1890 
(43 U.S.C. 945) and will be subject to 
valid existing rights and the following 
encumbrances of record: 

The conveyance will be subject to 
valid existing rights and the following 
encumbrances of record: 

1. Those rights for an access road 
which have been granted to Valley __ 
County by right-of-way MTM-58710 
under the Federal Land Policy and 
Management Act of 1976; and 

2. Those rights for an electrical 
powerline which have been granted to 
Valley Electric Cooperative, Inc., right- 
of-way MTM-60025 under the Federal 
Land Policy and Management Act of 
1976. 

No warranty of any kind shall be 
given or implied as to the potential use 
of the land offered for sale. In the event 
of a sale, the unreserved mineral 
interests will be conveyed 
simultaneously with the sale of the 
land. The unreserved mineral interests 
have no known mineral value. 
Acceptance of the sale offer will 
constitute an application for conveyance 
of those unreserved mineral interests 
pursuant to section 209 of the Federal 
Land Policy and Management Act of 
1976. The purchaser will be required to 
pay a $50.00 non-refundable filing fee 
for conveyance of the available mineral 
interests with the final payment. 

The purchaser/patentee, by accepting 
. patent, agrees to indemnify, defend, and 

hold the United States harmless from 
any costs, damages, claims, causes of 
action, penalties, fines, liabilities, and. 
judgments of any kind arising from the 
past, present, or future acts or omissions 
of the patentee, its employees, agents, 
contractors, or lessees, or a third party 
arising out of, or in connection with, the 
patentee’s use and/or occupancy of the 
patented real property resulting in: (1) 
Violations of Federal, state, and local 
laws and regulations that are now, or in 


the future become, applicable to the real 
property; (2) judgments, claims, or 
demands of any kind assessed’ against 
the United States; (3) costs, expenses, or 
damages of any kind incurred by the 
United States; (4) releases or threatened 
releases of solid or hazardous waste(s) 
and/or hazardous substance(s), as 
defined by Federal or state 
environmental laws, off, on, into, or 
under land, property, and other interests 
of the United States; (5) other activities 
by which solids or hazardous 
substances or wastes, as defined by 
Federal and state environmental laws 
are generated, released, stored, used, or 
otherwise disposed of on the patented 
real property, and any cleanup 
response, remedial action, or other 
actions related in any manner to said 
solid or hazardous substances or wastes; 
or (6) natural resource damages as 
defined by Federal and State law. This 
covenant shall be construed as running 
with the patented real property and may 
be enforced by the United States in a 
court of competent jurisdiction. 


John Fahlgren, : 
Assistant Field Manager, Glasgow Field 
Station. 


[FR Doc. E6-5954 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-$$-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[NV-050-5853—ES; N-76692] 


Notice of Realty Action: Lease/ 
Conveyance for Recreation and Public 
Purposes, Las Vegas, NV 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Realty Action. 


SUMMARY: Pursuant to the Recreation 
and Public Purposes Act, the Bureau of 
Land Management proposes to lease or 
convey to the City of Las Vegas, Nevada, 
70 acres of public land within the City, 
for a public safety training center. 
DATES: The Bureau of Land Management 
must receive, at the address noted 
below, the comments of interested 
parties on or before June 5, 2006. 
ADDRESSES: Please mail your comments 
to the Las Vegas Field Manager, Bureau 
of Land Management, Las Vegas Field 
Office, 4701 N. Torrey Pines Drive, Las 
Vegas, Nevada 89130-2301. 

FOR FURTHER INFORMATION CONTACT: 
Frederick Marcell, Acting Supervisor 
Realty Specialist, (702) 515-5164. 
SUPPLEMENTARY INFORMATION: The 
following described public land in Las 
Vegas, Clark County, Nevada has been 


examined and found suitable for lease/ 
conveyance for recreational or public 
purposes under the provisions of the 
Recreation and Public Purposes Act, as 
amended (43 U.S.C. 869 et seq.). 
N-76692—The City of Las Vegas . 
proposes to use the land for a public 
safety training center that will serve 
citizens in the northwest sector of the 
City, where much growth has occurred. 
The center will be used privately to 
train police and fire personnel in a 
controlled, safe environment. 


Mount Diablo Meridian 
T. 19S., R. 59E., Sec..24 
NE%4SE“%4SW', 
Containing 70.00 acres, more or less. 


The land is not required for any 
federal purpose. Lease/conveyance is 
consistent with current Bureau planning 
for this area and would be in the public 
interest. The lease/conveyance, when 
issued, will be subject to the provisions 
of the Recreation and Public Purposes 
Act and applicable regulations of the 
Secretary of the Interior, and will 
contain the following reservations to the 
United States: 

1. A right-of-way thereon for ditches 
or canals constructed by the authority of 
the United States, Act of August 30, 
1890 (43 U.S.C. 945). 

2. All minerals shall be reserved to 
the United States, together with the 
right to prospect for, mine and remove 
such deposits from the same under 
applicable law and such regulations as 
the Secretary of the Interior may 
prescribe. 

The lease/conveyance will be subject 
to: 

1. All valid existing rights. 

2. Those rights for public utility 
purposes which have been granted to 
Nevada Power Company by permit No’s. 
N-54269, N-57525 and N-43546, 
Central Telephone by permit No. N— 
54269, Clark County by permit No’s. N— 
55021, N-56893, N-60079, N-60903 
and N-61323 under Title V of the 
Federal Land Policy and Management 
Act of October 21, 1976 (FLPMA). 

Detailed information concerning this 
action is available for review in the 
office of the Bureau of Land 
Management, Las Vegas Field Office at 
the address listed above. On April 21, 
2006, the above described land will be 
segregated from all other forms of 
appropriation under the public land 
laws, including the general mining laws, 
except for lease/conveyance under the 
Recreation and Public Purposes Act, 
leasing under the mineral leasing laws 
and disposals under the mineral 
material disposal laws. 
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Classification Comments: Interested 
parties may submit comments involving 
the suitability of the land for a public 
safety training center. Comments on the 
classification are restricted to whether 
the land is physically suited for the 
proposal, whether the use will 
maximize the future use or uses of the 
land, whether the use is consistent with 
local planning and zoning, or if the use 
is consistent with State and Federal 
programs. The classification of the land 
described in this Notice will become 
effective 60 days from the date of 
publication of this notice in the Federal 
Register. The lands will not be offered 
for lease/conveyance until after the 
classification becomes effective. 

Application Comments: Interested 
parties may submit comments regarding 
the specific use proposed in the 
application and plan of development, 
whether the BLM followed proper 
administrative procedures in reaching 
the decision, or any other factor not 
directly related to the suitability of the 
land for a public safety training center. 
Any adverse comments will be reviewed 
by the State Director who may sustain, 
vacate, or modify this realty action. In 
the absence of any adverse comments, 
this realty action will become the final 
determination of the Department of the 
Interior. 


Dated: March 14, 2006. 
Frederic Marcell, 


Acting Assistant Field Manager, Division of 
Lands, Las Vegas, NV. 


[FR Doc. E6—5952 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-HC-P 


DEPARTMENT OF INTERIOR 


‘Bureau of Land Management 
[NV-010-06-1220-PA] 


Notice of Travel Restriction to Off- 
Road Vehicles 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of off-road vehicle 
(ORV), also referred to as off-highway 
vehicle (OHV), travel restriction to 
motorized use on public lands in the 
Elko Field Office, Spruce Mountain 
Area, Nevada Department of Wildlife 
Hunt Unit 105. 


SUMMARY: Pursuant to 43 Code of 
Federal Regulations 8341.2, effective on 
publication of this Notice; off-road 
vehicles (ORV) travel is restricted to 
existing roads and two-tracks 
(approximately 850 miles) on public 
lands on and in the vicinity of Spruce 
Mountain, south of Wells, Nevada. The 
public lands affected by this restriction 


are located in portions of T. 29 N., R. 64 
E; T. 30 N., R. 63 thru 65 E.; and T. 31 
thru 34 N., R. 62 thru 66 E., MDM, Elko 
County, Nevada. This notice also 
prohibits competitive events on public 
lands in the area. The purpose of this 
action is to protect important cultural 
resources and wildlife habitats. 

DATES: Effective Dates: This notice is 
effective immediately and shall remain 
in effect until BLM completes a land use 
plan revision (currently scheduled for 
2009) and a Record of Decision. 

FOR FURTHER INFORMATION CONTACT: 
Clinton R. Oke, Assistant Field 
Manager, Non Renewable Resources, 
Elko Field Office. 3900 E. Idaho Street, 
Elko, Nevada, 89801, telephone (775)- 
753-0200. 

SUPPLEMENTARY INFORMATION: In 1985, 
the Wells and Elko Resource ‘ 
Management Plans (RMP) designated 
the majority of public lands managed by 
the BLM Elko Field Office as “open” to 
off-road vehicle use. Since that time, 
improvements to OHV and all-terrain 
vehicle design, capability, affordability 
and popularity have led to more 
numerous and widespread presence of 
these motorized vehicles. This increased 
use is creating adverse impacts to 
important cultural resources and 
wildlife habitat. 

The BLM Elko Field Office is seeking 
input from interested publics, 
organizations, and agencies for a Travel 
Management Plan for the Spruce 
Mountain Area, NDOW Hunt Unit 105. 
This Travel Management Plan will also 
have input from the Northeastern Great 
Basin Resource Advisory Council 
(RAC). Any travel limitations 
recommended will be considered in the 
Resource Management Plan (RMP) 
revision process. Maps of the travel 
restricted area are available for review at 
the above address. 

The purpose of the temporary travel 
restriction is to protect important 
cultural resources and wildlife habitat, 
and address imminent adverse impacts 
from ORV use off of existing roads and 
two-tracks. 

Authority: This noticé issued under the 
authority of 43 CFR 8341.2. Violations of this 
restriction are punishable by a fine not to 
exceed $1,000 and/or imprisonment not to 
exceed 12 months as provided. 


Exemptions from this restriction will 
apply for BLM authorized permittees 
related to their ranching operations as 
described within the terms and 
conditions of their existing permits, 
official Nevada State and Elko County 
business and BLM law enforcement. 
The authorized officer may make other 
exemptions to the restrictions on a case- 
by-case basis. 


Dated: February 23, 2006. 
Helen M. Hankins, 


Field Office Manager. 


[FR Doc. E6-5992 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-HC-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CA-360-05-1220-DA] 


Notice of Interim Final Supplementary 
Rules on Public Lands in Shasta 
County, CA 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Interim Final 
Supplementary Rules for public lands 
within the Swasey Drive Planning Area, 
Redding Field Office, Redding, 
California. 


SUMMARY: The Bureau of Land 
Management (BLM) Redding Field 
Office is publishing interim final 
supplementary rules applicable to 
public lands within the Swasey Drive 
Planning Area, as identified in the 
Swasey Drive Area Implementation 
Plan. The interim final supplementary 
rules will govern activities such as 
target shooting, motor vehicle use, and 
camping on public lands managed by 
the Redding Field Office. These interim 
final supplementary rules are needed to 
protect recreation opportunities, public 
health and safety, and cultural and 
natural resources in accordance with the 
Swasey Drive Area Implementation 
Plan/Environmental Assessment and 
Decision Record (DR) of September 
2004. 


DATES: The interim final supplementary 
rules are effective April 21, 2006. We 
invite comments until June 20, 2006. 
ADDRESSES: Mail or hand deliver all 
comments concerning the interim final 
supplementary rules to the Bureau of 
Land Management, Redding Field 
Office, 355 Hemsted Drive, Redding, CA 
96002; or you may access the Federal 
eRulemaking Portal: http:// 
www.regulations.gov. 

Copies of the Swasey Drive Area 
Implementation Plan and Decision 
Record can be obtained at the BLM 
Redding Field Office, 355 Hemsted 
Drive, Redding, CA 96002, (530) 224— 
2100. 


FOR FURTHER INFORMATION CONTACT: 
William Kuntz, Outdoor Recreation 
Planner, Bureau of Land Management, 
Redding Field Office, 355 Hemsted 
Drive, Redding, CA 96002, phone (530) 
224-2100 or by e-mail at 
wkuntz@ca.blm.gov. Internet access to 
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the Swasey Drive Area Implementation ~ 


Plan and Decision Record is available at: 


http://www.ca.blm.gov/redding. BLM 
will also announce the interim final 
supplementary rules through local 
media outlets and post this notice with © 
a map of the affected areas at key 
locations that provide access to the area. 


SUPPLEMENTARY INFORMATION: 


I. Public Comment Procedures 

II. Background 

III. Procedural Matters : 
IV. Interim Final Supplementary Rules 


I. Public Comment Procedures 


Written comments on these interim 
final supplementary rules should be 
specific, confined to issues pertinent to- 
the interim final supplementary rules, 
and should explain the reason for any 
recommended change. Where possible, 
comments should reference the specific 
section or paragraph of the rule that the 
comment is addressing. BLM need not 
consider or include in the 
Administrative Record for the final rule: 
(a) Comments that BLM receives after 
the close of the comment period (see 
DATES), unless they are postmarked or 
electronically dated before the deadline, 
or (b) comments delivered to an address 
other than those listed above (See 
ADDRESSES). 


You may also access and comment on 
the interim final supplementary rules at 
the Federal eRulemaking Portal by 
following the instructions at that site 
(see ADDRESSES). 


Comments, including names, street 
addresses, and other contact 
information of respondents, will be 
available for public review at the 
Redding Field Office, 355 Hemsted 
Drive, Redding, CA 96002, during 
regular business hours (7:45 a.m. to 3:45 
p-m.), Monday through Friday, except 
Federal holidays. Individual 
respondents may request 
confidentiality. If you wish to request 
that BLM consider withholding your 
name, street address, and other contact 
information (such as Internet address, 
FAX, or phone number) from public 
review or from disclosure under the 
Freedom of Information Act, you must 
state this prominently at the beginning 
of your comment. BLM will honor 
requests for confidentiality on a case-by- 
case basis to the extent allowed by law. 
BLM will make available for public 
inspection in their entirety all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 

_ organizations or businesses. 


II. Background 


In the Redding Resource Management 
Plan and Record of Decision of June 
1993, the area known as Swasey Drive 
was designated an Area of Critical 
Environmental Concern (ACEC). 
Because of this decision, BLM identified 
these lands for retention and decided to 
write a subsequent management plan for 
the area. 

The Swasey Drive ACEC and 
surrounding planning area includes 
approximately 1,250 acres. It is used by 
researchers, hikers, mountain bikers, 
equestrians, campers, off-road vehicle 
users, and target shooters. Trails within 
this area are linked to the National Park 
Service’s Whiskeytown National 
Recreation Area. Because of the 
intensive use of the area by the public, 
BLM implemented some restrictions in 
1998 to limit off-read vehicle use and 
target shooting. These restrictions were 
designed to protect public health and 
safety and to protect sensitive cultural 
resources within the ACEC and the 
surrounding areas until BLM could 
complete a detailed management plan. 

As a result of a growing population, 
the development of residential housing 
on private lands around the Swasey 
Drive area, and the increasing 
popularity of the area for non-motorized 
recreation activities, the human use of 
the area has increased. Target shooting 
in the area has also increased, as has 
illegal trash dumping and underage 
drinking. The combination of increased 
recreational use as well as increased _ 
levels of target shooting, trash dumping, 
and underage drinking has created a 
condition that places the public at risk. 

In May 2001, BLM held an initial 
public scoping meeting for the 
development of the Swasey Drive 
Implementation Plan. The meeting was 
attended by a broad range of 
individuals, groups, tribes, and 
agencies. In 2004, the BLM completed 
the Swasey Drive Area Implementation 
Plan. As a result of the plan, the specific 
restrictions in the decision record are 
implemented in these interim final 
rules. 

The purpose of the interim final 
supplementary rules is to protect the 
historic and prehistoric cultural 
resources and public health and safety. 
Also, the rules will help maintain the 
natural resources and recreation 
opportunities within the Swasey Drive 
ACEC and associated public lands. 
Restrictions on camping and nighttime 
use will curtail illegal trash dumping 
and underage drinking, which have 
been ongoing concerns for many years. 

BLM provided for substantial public 
participation and coordination during 


the development of the Swasey Drive 
Implementation Plan and 
Environmental Assessment. Public 
participation included one public 
scoping meeting attended by 65 
individuals. BLM received 29 formal 
responses (letters and e-mails) as a 
result of the scoping solicitation. The 
timing of this action is important due to 
the danger that long rifle target shooting 
poses for local residents and other users 
of the area. Numerous reports from local 
area residents have stated that bullets 
have been found lodged in the walls of 
their homes or in the area around their 
homes. As recreational use increases 
with a parallel increase in target 
shooting, the likelihood of an accident 
occurring rises dramatically. In 2001, 
BLM used a risk management process to 
determine the low, medium, high, and 
extremely high risk management levels 
of target shooting in this area. We 
determined that the risk of death caused 
by this activity could not be mitigated — 
sufficiently over the long term with 
BLM’s limited personnel and current 
regulations. In short, if these interim 
final rules are not issued, there is an 
increasing risk that a recreational visitor 
or local resident in the adjacent 
subdivision will be seriously injured or 
killed by a poorly aimed or skipping/ 
ricocheting bullet. These issues were 
fully discussed in the scoping meeting. 
Therefore, due to the increased and 
increasing safety concerns, and the 
previous opportunities for public 
participation, BLM finds that 
promulgating these supplementary rules 
as proposed rules would be 
impracticable, unnecessary, and 
contrary to the public interest. As such, 
there is good cause to publish these 
supplementary rules in interim final 
form. Similar considerations of Sood 
cause support an immediate effective 
date, i.e. the date of publication for 
these rules. We will publish final 
supplementary rules that respond to any 
public comments, or confirm the 
supplementary rules as final if we 
receive no compelling arguments to 
amend the interim final supplementary 
rules. . 

The authorities for these interim final 
supplementary rules are 43 CFR 8360.0— 
7, 8364.1 and 8365.1-6. 


III. Procedural Matters 


Executive Order 12866, Regulatory 
Planning and Review 


These interim final supplementary. 
rules are not a significant regulatory 


_action and are not subject to review by 
the Office of Management and Budget 


under Executive Order 12866. These 
interim final supplementary rules will 
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not have an annual effect of $100 
million or more on the economy. They 
will not adversely affect in a material 
way the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or state, local, or 
Tribal governments or communities. 
These interim final supplementary rules 
will not create a serious inconsistency 
or otherwise interfere with an action 
taken or planned by another agency. 
These interim final supplementary rules 
do not materially alter the budgetary 
effects of entitlements, grants, user fees, 
or loan programs or the rights or 
obligations of their recipients, nor do 
they raise novel legal or policy issues. 
They merely impose rules of conduct 
and other limitations on certain 
recreational activities at a limited 
planning area to protect natural and 
cultural resources and human health 
and safety. 


Clarity of the Interim Final 
Supplementary rules 


Executive Order 12866 requires each 
agency to write regulations that are 
simple and easy to understand. We 
invite your comments on how to make 
these interim final supplementary rules 
easier to understand, including answers 
to questions such as the following: (1) 
Are the requirements in the interim 
final supplementary rules clearly stated? 
(2) Do the interim final supplementary 
rules contain technical language or 
jargon that interferes with their clarity? 
(3) Does the format of the interim final 
supplementary rules (grouping and 
order of sections, use of headings, 
paragraphing, etc.) aid or reduce their 
clarity? (4) Would the interim final 
supplementary rules be easier to 
understand if they were divided into 
more (but shorter) sections? (5) Is the 
discussion of the interim final 
supplementary rules in the 
SUPPLEMENTARY INFORMATION section of 
this preamble helpful to your 
understanding of these supplementary 
_ rules? How could this material be more 
helpful in making the interim final 
supplementary rules easier to © 
understand? 

Please send any comments you have 
on the clarity of the interim final 
supplementary rules to the address 
specified in the ADDRESSES section. 


National Environmental Policy Act 


BLM has prepared an Environmental 
Assessment (EA) and a Decision Record 
for the Swasey Drive Implementation 
Plan. Within the Plan/EA and 
subsequent DR, analysis was provided 
as a basis for the interim final 
supplementary rules. The Swasey Drive 
Implementation Plan/EA provided 


management alternatives, public 
participation, law enforcement logs, soil 
analyses, and projected firearm 
ammunition distances. The Plan and EA 
called for thé restriction of firearms 
target shooting to the use of shotguns 
within the existing Swasey Drive target 
shooting area, and for this use to be 
phased out over four years, while 
reserving to the Redding Field Office 
Manager the authority to allow 
exceptions to this restriction during the 
phase-out period by issuing special 
recreation permits. The Plan, supported 
by the EA, also requires the use of 
biodegradable materials for targets. The 
Plan called for a prohibition of night use 
of motor vehicles within the area 
beyond the main developed trailhead 
parking area near Swasey Drive, and a 
requirement that campers have a special 
recreation permit. These interim final 
supplementary rules expressly 
implement these Plan elements, as 
included in the Decision Record on the 
Plan and fully considered in the EA 
supporting the Plan. The supplementary 
rules are designed to mitigate potential 
user-related issues discussed in the 
environmental assessment. Also, the 
Plan/EA informed the public that rules 
for use of the area would be developed 
to reduce user conflicts and protect 
important cultural and natural resources 
and values. 

The interim final supplementary rules 
are designed to mitigate the specific 
issues addressed in the Plan/EA. BLM 
has found, therefore, that the interim 
final supplementary rules would not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment under section 
102(2)(C) of the Environmental 
Protection Act of 1969 (NEPA), 42 
U.S.C. 4332(2)(C). The Plan/EA and DR 
are available for review in the BLM 
Administrative Record at the address 
specified in the ADDRESSES section. 


Regulatory Flexibility Act 


Congress enacted the Regulatory 
Flexibility Act of 1980 (RFA), as 
amended, 5 U.S.C. 601-612, to ensure . 
that Government regulations do not 
unnecessarily or disproportionately 
burden small entities. The RFA requires 
a regulatory flexibility analysis if a rule 
would have a significant economic 
impact, either detrimental or beneficial, 
on a substantial number of small 
entities. These interim final 
supplementary rules should have little 
economic effect on business, 
organizational, or governmental entities 
of whatever size. They merely would 
impose reasonable restrictions on © 
certain recreational activities in the 
Swasey Drive Planning Area to protect » 


cultural and natural resources and the 
environment, and human health and 
safety. Therefore, BLM has determined 
under the RFA that these interim final 
supplementary rules would not have a 
significant economic impact on a 
substantial number of small entities. 


Small Business Regulatory Enforcement 
Fairness Act (SBREFA) 


These interim final supplementary 
rules are not a “‘major rule” as defined 
at 5 U.S.C. 804(2). They would not 
result in an annual effect on the 
economy of $100 million or more, in a 
major increase in costs or prices, or in 


. significant adverse effects on 


competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic and 
export markets. They would merely 
impose reasonable restrictions on 
certain recreational activities in the 
Swasey Drive Planning Area to protect 
natural resources and the environment, 


- and human health and safety. 


Unfunded Mandates Reform Act 


These interim final supplementary 
rules do not impose an unfunded 
mandate on state, local, or Tribal 
governments, in the aggregate, or the 
private sector, of $100 million or more 
in any one year, nor do they have a 
significant or unique effect on small 
governments. They would merely 
impose reasonable restrictions on 


_certain recreational activities in the 


Swasey Drive Planning Area to protect 
natural and cultural resources and the 
environment, and human health and 
safety. Tribal groups and Shasta County 
were involved in the development of the 
Swasey Drive Implementation Plan. 
Therefore, BLM is not required to 
prepare a statement containing the 
information required by the Unfunded 
Mandates Reform Act at 2 U.S.C. 1532. 


Executive Order 12630, Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 


These interim final supplementary 
rules are not a government action 
capable of interfering with 
constitutionally protected property 
rights. The interim final supplementary 
rules would have no effect on private 
lands or property. Therefore, the 
Department of the Interior has 
determined that the rule would not 
cause a taking of private property or 
require preparation of a takings 
assessment under this Executive Order. » 
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Executive Order 13132, Federalism 


These interim final supplementary 
rules would not have a substantial 
direct effect on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. The interim final 
supplementary rules would have no 
effect on state or local government, and 
specifically exempt state and local 
government law enforcement and 
emergency personnel and activities from 
the effect of the interim final 
supplementary rules. Shasta County was 
involved in the development of the 
underlying Swasey Drive 
Implementation Plan, which the interim 
final supplementary rules help 
implement. Therefore, in accordance 
with Executive Order 13132, BLM has 
determined that these interim final 
supplementary rules do not have 
sufficient Federalism implications to 
warrant preparation of a Federalism 
assessment. 


Executive Order 12988, Civil Justice 
Reform 


’ Under Executive Order 12988, the 
Office of the Solicitor determined that 
these interim final supplementary rules 
would not unduly burden the judicial 
system and that they meet the 
requirements of sections 3(a) and 3(b)(2) 
of the Order. 


Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 


In accordance with Executive Order 
13175 we have found that these interim 
final supplementary rules do not 
include policies that have tribal 
implications. Policies that have tribal 
implications refer to regulations that 
have substantial direct effects on one or 
more Indian tribes, or the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
Over one-half of the planning area is 
identified as an ACEC because of the 
presence of fragile historic and 
prehistoric resources of National 
Register of Historic Places level. Thus, 
a paramount consideration in the 
planning effort was archaeological site 
protection, conservation, research, and 
interpretation. We recognize that many 
of the cultural resources of the planning 
area are considered significant to local 
Wintu people, based on numerous 
interactions between them and BLM 
staff members. Several Wintu serve as 
local site stewards. The presence of 


burials at certain locations in the 
planning area correlates with spiritual 
locations significant in Wintu religion. 
Tribal groups were invited to 
participate in the development of the 
Swasey Drive Implementation Plan. We 
contacted the Bureau of Indian Affairs 
and the following Tribal entities: 
Redding Rancheria; Wintu Cultural and 
Educational Council; and the Wintu 
Tribe and Toyon-Wintu Center. None of 
these entities commented on the plan. 
The interim final supplementary rules 
are intended to help protect these 
cultural, historic, and prehistoric 
resources. Accordingly, under Executive 


Order 13175, we have found that these 


interim final supplementary rules for 
the planning area do not include 
policies that have tribal implications. 


Paperwork Reduction Act 


These interim final supplementary 
rules do not contain information 
collection requirements that the Office 
of Management and Budget must 
approve under the Paperwork Reduction 
Act of 1995, 44 U.S.C. 3501 et seq. 


Author 


The principal author of these interim 
final supplementary rules is William 
Kuntz, Supervisory Outdoor Recreation 
Planner, Redding Field Office, Bureau of 


Land Management. 


IV. Interim Final Supplementary Rules 


The State Director, California State 
Office, Bureau of Land Management, 
issues the following supplementary 
rules for the Swasey Drive Planning 
Area on an interim final basis. 


Supplementary Rules for the Swasey 
Drive Planning Area 


Section 1. Definitions 


a. “Firearm” means any device from 
which is expelled through a barrel a 
projectile by the force of any explosion 
or other form of combustion, including 
but not limited to shotguns, rifles, 
pistols, starting pistols, flintlock rifles 
and muskets, and revolvers. 

b. “Motorized vehicle” means any 
self-propelled device in, upon, or by 
which any person or property is or may 
be propelled, moved, or drawn, 
including but not limited to, cars, 
trucks, vans, motorcycles, motor-driven 
cycles, motorized scooters, motorized 
skateboards, and snowmobiles. 
“Motorized vehicle” does not include a 
self-propelled wheelchair, invalid 
tricycle, or motorized quadricycle when 
operated by a person who, by reason of 
physical disability, is otherwise unable 
to move about as a pedestrian. 

c. “Public entity” means any county, 
city, public district, public agency, 


public authority, or public or municipal 
corporation; the Federal Government or 
any Federal department or agency; a 
state, or any state department or agency. 

d. ‘ ‘Camping” means the act of 
occupying ground on which temporary 
shelters are erected. 


Section 2. Supplementary Rules 


a. Firearms target shooting is 
restricted to the use of shotguns within 
the existing Swasey Drive target 
shooting area (boundary is marked by 
signs). This type of target shooting with 
shotguns will be phased out over a four- 
year period beginning April 21, 2006. 
BLM signs will accurately depict the 
extent of the target area. During the 
phase-out period, the Redding Field 
Office Manager or his representative 
may authorize an exception to the 
restriction on target shooting with 
shotguns by issuing a om recreation 
permit 

b. It is unlawful for t any person, other 
than an employee of a public entity 
acting within the scope of that 
employment, e.g., a law enforcement 
officer, or pursuant to the authority of 
the BLM, to use a motorized vehicle 
within the area posted and described 
below from sunset to sunrise beyond the 
main developed trailhead parking area 
near Swasey Drive. 

c. Camping is allowed by BLM special 
recreation permit issued only by the 
Redding Field Office Manager or his 
representative. 


Section 3. Affected Lands 


These supplementary rules apply to 
all public lands within the Swasey 
Drive Planning Area, as identified in the 
Swasey Drive Area Implementation Plan 
and Decision Record and described as 
follows: 


Mount Diablo Meridian 
T. 31N.,R.5 W, 
Sec. 6, lots 29, and 30; 
Sec. 7, lots 7 to 10, inclusive, lots 14 to 28, 
inclusive, and lots 32, 33, and 36. 
T.31N>R.6W., ° 
Sec. 12. 


Totaling approximately 1,250 acres. 


Section 4. Exceptions to the 
Supplementary Rules 


These supplementary rules do not 
apply to the following activities: access 
by authorized emergency rescue 
vehicles, BLM operation and 
maintenance vehicles, and fire and law 
enforcement vehicles, appropriate 
access to mining claims by the claimant 
and to private property by the property 
owners, as authorized by laws or by the 
BLM Field Manager or the acting Field 
Manager; activities consistent with the 
Redding Resource Management Plan 
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Record of Decision and authorized by a 
- special use permit from the BLM Field 
Manager or the acting Field Manager; 
and resource management activities 
conducted by BLM. These 
supplementary rules are not intended to 
affect legal hunting consistent with 
California Department of Fish and Game 
regulations. 


Section 5. Penalties 


Under Section 303(a) of the Federal 
Land Policy and Management Act of 
1976 (43 U.S.C. 1733(a)) and 43 CFR 
8360.0-—7, if you violate these 
supplementary rules on public lands 
within the boundaries established, you 
may be tried before a United States 
Magistrate and fined no more than 
$1,000 or imprisoned for no more than 


12 months, or both. Such violations may- 


also be subject to the enhanced fines 
provided for by 18 U.S.C. 3571. 


Mike Pool, 

State Director, California BLM State Office. 
[FR Doc. E6-5991 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-40-P 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement ; 


Notice of Proposed Information 
Collection for 1029-0103 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Notice and request for 
comments. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, the 
Office of Surface Mining (OSM) is 
announcing its intention to renew its 
authority for the collection of 
information for noncoal reclamation, 30 
CFR part 875. 

DATES: Comments on the proposed 
information collection must be received 
by June 20, 2006, to be assured of 
consideration. 


ADDRESSES: Comments may be mailed to 
John A. Trelease, Office of Surface 
Mining Reclamation and Enforcement, 
1951 Constitution Ave., NW., Room 
202-SIB, Washington, DC 20240. 
Comments may also be submitted 
electronically to jtreleas@osmre.gov. 
FOR FURTHER INFORMATION CONTACT: To 
request a copy of the information 
collection request, explanatory 
information and related forms, contact 
John A. Trelease, at (202) 208-2783 or 
at the e-mail address listed above. 
SUPPLEMENTARY INFORMATION: The Office 
of Management and Budget (OMB) 


regulations at 5 CFR 1320, which 
implement provisions of the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13), 
require that interested members of the 
public and affected agencies have an 
opportunity to comment on information 
collection and recordkeeping activities 
[see 5 CFR 1320.8(d)]. This notice 
identifies an information collection 
activity that OSM will submit to OMB 
for extension. This collection is 
contained in 30 CFR part 875, Noncoal 
reclamation. 


OSM has revised burden estimates, 
where appropriate, to reflect current 
reporting levels or adjustments based on 
reestimates of burden or respondents. 
OSM will request a 3-year term of 
approval for this information collection 
activity. 

Comments are invited on: (1) The 
need for the collection of information 


for the performance of the functions of 


the agency; (2) the accuracy of the 
agency’s burden estimates; (3) ways to 
enhance the quality, utility and clarity 
of the information collection; and (4) 
ways to minimize the information 
collection burden on respondents, such 
as use of automated means of collection 
of the information. A summary of the 
public comments will accompany 
OSM’s submission of the information 
collection request to OMB. 


This notice provides the public with 
60 days in which to comment on the 
following information collection 
activity: 

Title: Noncoal reclamation, 30 CFR 
875. 


OMB Control Number: 1029-0103. 


Summary: This Part establishes 
procedures and requirements for State 
and Indian tribes to conduct noncoal 
reclamation under abandoned mine 
land funding. The information is needed 
to assure compliance with the Surface 


Mining Control and Reclamation Act of 


1977. 


Bureau Form Numbers: OSM-47, 
OSM-49, OSM-51. 


Frequency of Collection: Once. 
Description of Respondents: State 
governments and Indian Tribes. 
Total Annual Responses: 1. 
Total Annual Burden Hours: 100. 
Dated: April 14, 2006. 
John A. Trelease, 
Acting Chief, Division of Regulatory Support. 
[FR Doc. 06-3806 Filed 4-20-06; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Application 


Pursuant to § 1301.33(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on September 12, 
2005, Guilford Pharmaceuticals, Inc., 
6611 Tributary Street, Baltimore, MD 
21224, made application by renewal to 
the Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of Cocaine (9041), a basic 
class of controlled substance listed in 
Schedules II. 

The company plans to manufacture a 
cocaine derivative to be used in clinical 
research studies. 

Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such a substance 
may file comments or objections to the 
issuance of the proposed registration 
pursuant to 21 CFR 1301.33(a). 

Any such written comments or 
objections being sent via regular mail 
may be addressed, in quintuplicate, to 


- the Deputy Assistant Administrator, 


Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537; Attention: DEA 
Federal Register Representative, Liaison 
and Policy Section (ODL); or any being 
sent via express mail should be sent to 
DEA Headquarters, Attention: DEA 
Federal Register Representative/ODL, 
2401 Jefferson-Davis Highway, 
Alexandria, VA 22301; and must be 
filed no later than June 20, 2006. 

Dated: April 17, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


{FR Doc. E6—5966 Filed 4—20—06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Adminisiration 


tmporter of Controlled Substances; 
Notice of Application 


Pursuant to 21 U.S.C. 958(i), the 
Attorney General shall, prior to issuing 
a registration under this Section to a 
bulk manufacturer of a controlled 
substance in Schedule I or II and prior 
to issuing a regulation under 21 U.S.C. 
952(a)(2)(B) authorizing the importation 
of such a substance, provide 
manufacturers holding registrations for 
the bulk manufacture of the substance 
an opportunity for a hearing. 
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Therefore, in accordance with 21 CFR 
1301.34(a), this is notice that on August 
29, 2005, Rhodes Technologies, 498 
Washington Street, Coventry, Rhode 
Island 02816, made application to the 
Drug Enforcement Administration 
(DEA) to be registered as an importer of 
the basic classes of controlled 
substances listed in Schedule II: 


The company plans to import narcotic 
raw materials in ancillary activities 
including process development and 
analytical studies. 

Any manufacturer who is presently, 
or is applying to be, registered with DEA 
to manufacture such basic classes of 
controlled substances may file 
comments or objections to the issuance 
of the proposed registration and may, at 
the same time, file a written request for 
a hearing on such application pursuant 
to 21 CFR 1301.43 and in such form as 
prescribed by 21 CFR 1316.47. 


Any such written comments or 
objections being sent via regular mail 
may be addressed, in quintuplicate, to 
the Deputy Assistant Administrator, 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative, Liaison 
and Policy Section (ODL); or any being 
sent via express mail should be sent to 
DEA Headquarters, Attention: DEA 
Federal Register Representative/ODL, 
2401 Jefferson-Davis Highway, 
Alexandria, Virginia 22301; and must be 
filed no later than May 22, 2006. 


This procedure is to be conducted 
simultaneously with and independent 
of the procedures described in 21 CFR 
1301.34(b), (c), (d), (e) and (f). As noted 
in a previous notice published in the 
Federal Register on September 23, 1975, 
(40 FR 43745-46), all applicants for 
registration to import a basic class of 
any controlled substance listed in 
Schedule I or II are, and will continue 
to be required to demonstrate to the 
Deputy Assistant Administrator, Office 
of Diversion Control, Drug Enforcement 
Administration, that the requirements 
for such registration pursuant to 21 
U.S.C. 958(a), 21 U.S.C. 823(a), and 21 
CFR 1301.34(b), (c), (d), (e) and (f) are 
satisfied. 


Dated: April 17, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6-5967 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 


Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated November 18, 2005, 
and published in the Federal Register 
on November 29, 2005, (70 FR 71558), 
American Radiolabeled Chemicals, Inc., 
101 Arc Drive, St. Louis, Missouri 
63146, made application by renewal to 


the Drug Enforcement Administration - 


(DEA) to be registered as a bulk 
manufacturer of the basic classes of 
controlled substances listed in 
Schedules I and II: 


Drug 


Gamma __hydroxybutyric acid 
(2010). 
Dimethyltryptamine (7435) 
Dihydromorphine (9145) 
Amphetamine (1100) 
Methamphetamine (1105) 
Lysergic acid diethylamide (7315) 
Phencyclidine (7471) 
Phenylacetone (8501) 
Cocaine (9041) 
Codeine (9050) 
Oxycodone (9143) 
Hydromorphone (9150) 
Benzoylecgonine (9180) 
Ecgonine (9180) 
Meperidine (9230) 
Metazocine (9240) 


The company plans to manufacture in 
bulk, small quantities of the listed 
controlled substances as radiolabeled 
compounds. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) Dand 
determined that the registration of 
American Radiolabeled Chemicals, Inc. 
to manufacture the listed basic classes 
of controlled substances is consistent 
with the public interest at this time. 
DEA has investigated American 
Radiolabeled Chemicals, Inc. to ensure 
that the company’s registration is 
consistent with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 


company’s background and history. 


Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: April 17, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6-5961 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated November 18, 2005, 
and published in the Federal Register 
on November 29, 2005, (70 FR 71558), 
Chemic Laboratories, Inc., 480 Neponset 
Street, Building 7C, Canton, 
Massachusetts 02021, made application 
by renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of Cocaine (9041), 
a basic class of controlled substance 
listed in Schedules II. 

The company plans to manufacture 
small] quantities of a cocaine derivative 
for distribution to its customers for the 
purpose of research. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Chemic Laboratories, Inc. to 
manufacture the listed basic class of 
controlled substance is consistent with 
the public interest at this time. DEA has_ 
investigated Chemic Laboratories, Inc. 
to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic class of controlled substance 
listed. 

Dated: April 17, 2006. 

Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of . 


Diversion Control, Drug Enforcement 
Administration. 


(FR Doc. E6—5963 Filed 4—20—06; 8:45 am] 
BILLING CODE 4410-09-P 
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DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated November 18, 2005, 
and published in the Federal Register 
on November 29, 2005, (70 FR 71559), 
Dade Behring Inc., Regulatory Affairs, 
Quality Systems, 20400 Mariani 
Avenue, Cupertino, California 95014, 
made application by renewal to the 
Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of the basic classes of 
controlled substances listed in 
Schedules J and II: 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated November 18, 2005, 
and published in the Federal Register 
on November 29, 2005, (70 FR 71559), 


~ Dade Behring Inc., 100 GBE Drive, 


MS514, Post Office Box 6101, Attention: 
RA/QS, Newark, Delaware 19714-6101, 
made application by renewal to the 
Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of the basic classes of 
controlled substances listed in 
Schedules I and II: 


Drug 


Drug Schedule 


Tetrahydrocannabionols (7370) ... 
Benzoylecgonine (9180) 
Morphine (9300) 


Tetrahydrocannabionols (7370) ... | | 
Benzoylecgonine (9180) 
Morphine (9300) 


The company plans to produce the 
listed controlled substances in bulk to 
be used in the manufacturer of reagents 
and drug calibrator/controls for DEA 
exempt products. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of Dade 
- Behring Inc., to manufacture the. listed 

basic classes of controlled substances is 
consistent with the public interest at 
this time. DEA has investigated Dade 
Behring Inc., to ensure that the 
company’s registration is consistent 
-with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 
Dated: April 17, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6-5962 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-09-P 


The company plans to produce the 
listed controlled substances in bulk to 
be used in the manufacturer of reagents 
and drug calibrator/controls for DEA 
exempt products. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C> 823(a) and 
determined that the registration of Dade 
Behring Inc., to manufacture the listed 
basic classes of controlled substances is 
consistent with the public interest at 
this time. DEA has investigated Dade 
Behring Inc., to ensure that the 
company’s registration is consistent 
with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 


Dated: April 17, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6-5965 Filed 4-20-06; 8:45 am] 


BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated November 18, 2005, 
and published in the Federal Register 
on November 29, 2005, (70 FR 71559), 
ISP, Freetown Fine Chemicals, Inc., 238 
South Main Street, Assonet, 
Massachusetts 02702, made application 
by renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of the basic classes 
of controlled substances listed in 
Schedules I and II: 


Drug Schedule 


2,5-Dimethoxyamphetamine 

(7396). 
Amphetamine (1100) 
Phenylacetone (8501) il 


The company plans to manufacturer 
Phenylacetone to be used in the 
manufacturer of amphetamine for 
distribution to its customers. The bulk 
2,5-dimethoxyamphetamine will be 
used for conversion into non-controlled 
substances. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of ISP, 
Freetown Fine Chemicals, Inc., to 
manufacture the listed basic classes of 
controlled substances is consistent with 
the public interest at this time. DEA has 
investigated ISP, Freetown Fine 
Chemicals, Inc., to ensure that the 
company’s registration is consistent - 
with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: April 17, 2006. 

Joseph T. Rannazzisi, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. E6-5964 Filed 4-20-06; 8:45 am] 
BILLING CODE 4410-09-P 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


Freedom of Information Act; Notice of 
Lawsuit 


AGENCY: Occupational Safety and Health 
Administration (OSHA), Department of 
Labor. 

ACTION: Notice of lawsuit; solicitation of 
information. 


SUMMARY: OSHA seeks information 
about potential objections to public 
release of sampling data. 

DATES: Comments must be submitted by 
the following dates: 

Hard copy: Your comments must be 
submitted (postmarked or received) by 
May 22, 2006. 

Facsimile and electronic 
transmission: Your comments must be 
received by May 22, 2006. 

ADDRESSES: You may submit comments 
by any of the following methods: 

Regular mail, express delivery, hand 
delivery, and messenger service: Submit 
your comments and attachments to: 
Kevin Ropp, Director, OSHA Office of 
Communications, Room N-3647, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210; 
telephone (202) 693-1999, (OSHA’s 
TTY number is (877) 889-5627), Office 
of Communication and Department of 
Labor hours are: 8:15 a.m. to 4:45 p.m., 
e.t. 

Facsimile: lf your comments are 10 
pages or fewer in length, including 
attachments, you may fax them to Kevin 
Ropp at (202) 693-1635. 

Electronic: You may submit 
comments through the Internet at: 
http://ecomments.osha.gov. For 
submitting comments electronically 
follow instructions for submitting 
comments on the OSHA Web page at 
http://www.OSHA. gov. 

FOR FURTHER INFORMATION CONTACT: 
Kevin Ropp, Director, OSHA Office of ~ 
Communications, Room N—3647, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210; 
telephone: (202) 693-1999 or fax: (202) 
693-1635. 


SUPPLEMENTARY INFORMATION: 
I. Background 


This notice pertains to all employers 
that were subject to air sampling by the 
Occupational Safety and Health 
Administration (““OSHA’’) from 1979 to 
June 1, 2005. On November 22, 2005, - 
the Department was sued in the United 
States District Court for the District of 
New Jersey under the Freedom of 
Information Act (FOIA) to compel the. 


disclosure of all air sampling data that 
OSHA collected nationwide from 1979 
to June 1, 2005. Adam M. Finkel v. 
United States Department of Labor, 
Occupational Safety and Health 
Administration, No. 3:05—cv—05525— 
MLC-TJB. This notice is required by 29 
CFR 70.26(h). A complete response to 
this FOIA request would result in the 
public disclosure of sampling records 
located at OSHA’s Salt Lake City 
Technical Center, which processes 
workplace samples taken by OSHA 


compliance officers during onsite 


compliance visits. 
Il. Issues for Comment 


The FOIA request seeks information 
concerning all samples taken by OSHA 
from 1979 to June 1, 2005. Information 
requested for each sample includes the 
establishment name and address; the 
identity of the substances sample; the 
sample type (personal, bulk, area, wipe, 
etc.); the numerical results of the sample 
analysis; and other information. OSHA 
hereby solicits comments from affected 
employers in order to determine 
whether public release, in a form that 
identifies specific employers or 
workplaces, of sampling data that 
indicates chemical identities and the 
use or presence of particular chemicals 
or substances, would disclose 
confidential commercial or trade secret 
information. 

Signed at Washington, DC this 17th day of 
April, 2006. 

Edwin G. Foulke, Jr., 

Assistant Secretary of Labor. 

[FR Doc. 06-3795 Filed 4—20—06; 8:45 am] 
BILLING CODE 4510-26—M 


NATIONAL COMMISSION ON 
LIBRARIES AND INFORMATION 
SCIENCE 


NCLIS Closed Meeting 


AGENCY: U.S. National Commission on 


Libraries and Information Science 
(NCLIS). 


ACTION: Notice of meeting. 


DATE AND TIME: NCLIS Closed Meeting— 
May 2, 2006, 1:30 p.m.—5:30 p.m. 
ADDRESSES: National Library of 
Medicine, Conference Room B, located 
in NIH Building 38, Room 2S04, 8600 
Rockville Pike, Bethesda, Maryland 
20894. 

STATUS: Closed meeting. 

SUMMARY: The U.S. National 
Commission on Libraries and 
Information Science is holding a closed . 
meeting to review budget matters and 
future directions. Closing this meeting is 


in accordance with the exemption 
provided under Title 45, CFR 
1703.202(a)(9). 


FOR FURTHER INFORMATION CONTACT: 
Madeleine McCain, Director. of 
Operations, U.S. National Commission 
on Libraries and Information Science, 
1800 M Street, NW., Suite 350 North 
Tower, Washington, DC 20036, e-mail 
miccain@nclis.gov, fax 202-606-9203 
or telephone 202-606-9200. 

Dated: April 18, 2006. 
Trudi Bellardo Hahn, 
NCLIS Executive Director. 
[FR Doc. E6—6044 Filed 4—20—06; 8:45 am] 
BILLING CODE 7528-01-P 


NATIONAL FOUNDATION ON THE 


ARTS AND THE HUMANITIES 


National Endowment for the Arts; Arts 
Advisory Panel 


Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Arts 
Advisory Panel (Literature/Translation 
Fellowships application review) to the 
National Council on the Arts will be 
held on May 25, 2006 from 9 a.m. to 
6:30 p.m. in Room 714 at the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

A portion of this meeting, from 3:30 
p.m. to 4:15 p.m., will be open to the 
public for policy discussion. The 
remainder of the meeting, from 9 a.m. to 
3:30 p.m. and from 4:15 p.m. to 6:30 
p-m., will be closed. 

Closed portions of meetings are for 
the purpose of Panel review, discussion, 
evaluation, and recommendations on 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency. In accordance 
with the determination of the Chairman 
of February 26, 2006, these sessions will 
be closed to the public pursuant to 
subsection (c)(6) of section 552b of Title 
5, United States Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
Kathy Plowitz-Worden, Office of 
Guidelines & Panel Operations, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202-682-5691. 


Dated: April 17, 2006. 
Kathy Plowitz-Worden, 


Panel Coordinator, Panel Operations, 
National Endowment for the Arts. 


[FR Doc. E6-5993 Filed 4-20-06; 8:45 am] 
BILLING CODE 7537-01-P 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Endowment for the Arts; 
National Council on the Arts 158th 
Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the National 
Council on the Arts will be held by 
teleconference on May 17, 2006 from 2 
p-m.—2:30 p.m. (ending time is 
approximate) from the Nancy Hanks 
Center, 1100 Pennsylvania Avenue, 
NW., Washington, DC 20506. 

This meeting will be open to the 
public on a call in basis. After 
introductory remarks by Chairman 
Gioia, there will be a discussion and - 
voice vote on the NEA Jazz Masters 
Fellowships and NEA National Heritage 
Fellowships categories. There will be 
discussion of other business items as 
necessary, followed by concluding 
remarks by the Chairman. 

If, in the course of the open session 
discussion, it becomes necessary for the 
Council to discuss non-public 
commercial or financial information of 
intrinsic value, the Council will go into 
closed session in accordance with the 
determination of the Chairman of 
February 26, 2006, pursuant to 
subsection (c)(4) of the Government in 
the Sunshine Act, 5 U.S.C. 552b. 
Additionally, discussion concerning 
purely personal information about 
individuals, submitted with grant 
applications, such as personal 
biographical and salary data or medical 
information, may be conducted by the 
Council in closed session in accordance 
with subsection (c)(6) of 5 U.S.C. 552b. 

Any interested persons may call in 
and listen to the Council discussions 
and reviews that are open to the public. 
Please contact Ed Bishop at 202—682- 
5625 if you are interested in attending 
the teleconference. If you need special 
accommodations due to a disability, 
please contact the Office of 
AccessAbility, National Endowment for 
the Arts, 1100 Pennsylvania Avenue, 
NW., Washington, DC 20506, 202/682- 
5532, TTY-TDD 202/682-5429, at least 
seven (7) days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from the 
_ Office of Communications, National 
Endowment for the Arts, Washington, 
DC 20506, at 202/682-5570. 


Dated: April 17, 2006. 
Kathy Plowitz-Worden, 


Panel Coordinator, Office of Guidelines and 
Panel Operations. 


[FR Doc. E6-5994 Filed 4-20-06; 8:45 am] 
BILLING CODE 7537-01-P 


NATIONAL SCIENCE FOUNDATION 


Advisory Committee for Geosciences; 
Notice of Meeting 


In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463), as amended), the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for 
Geosciences (1755). 

Dates/Time: 9—5:30 p.m. Wednesday, 
May 3, 2006. 8:30 a.m.—12 noon. Friday, 
May 5, 2006. 

Place: National Science Foundation, 


' 4201 Wilson Boulevard, Room 375, 


Arlington, VA 22230. 

Type of Meeting: Open. 

FOR FURTHER INFORMATION 
CONTACT: Dr. Thomas Spence, 
Directorate for Geosciences, National 
Science Foundation, Suite 705, 4201 
Wilson Boulevard, Arlington, Virginia 
22230, Phone 703-292-8500. 

Minutes: May be obtained from the 
contact person listed above. 

Purpose of Meeting: To provide 


advice, recommendations, and oversight 


concerning support for research, 
education, and human resources 
development in the geosciences. 
Agenda: 
Day 1: Directorate Activities; 
Subcommittee Meetings. 
Day 2: Subcommittee Reports; 
Directorate Activities. 
Day 3: Plans and Activities. 
Dated: April 18, 2006. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. 06-3816 Filed 4-20-06; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-271] 


Entergy Nuclear Operations, Inc.; 
Vermont Yankee Nuclear Power 
Station; Notice of Intent To Prepare an 
Environmental impact Statement and 
Conduct Scoping Process 


Energy Nuclear Operations, Inc. 
(Entergy) has submitted an application 
for renewal of Facility Operating 
License No. DPR-28 for an additional 20 
years of operation at the Vermont 
Yankee Nuclear Power Station (VYNPS). 
VYNPS is located in the town of 
Vernon, Vermont, in Windham County 
on the west shore of the Connecticut 
River immediately upstream of the 
Vernon Hydroelectric Station. 

The operating license for VYNPS 
expires on March 21, 2012. The 


application for renewal, dated January 
25, 2006, as supplemented by letter 
dated March 15, 2006, was submitted 
pursuant to Title 10 of the Code of 
Federal Regulations (10 CFR) Part 54. A 
notice of receipt and availability of the 
application, which included the 
environmental report (ER), was 
published in the Federal Register on 


’ February 6, 2006 (71 FR 6102). A notice 


of acceptance for docketing of the 
application for renewal of the facility 


.operating license was published in the 


Federal Register on March 27, 2006, (71 
FR 15220). The purpose of this notice is 
to inform the public that the U.S. 
Nuclear Regulatory Commission (NRC) 
will be preparing an environmental 
impact statement (EIS) related to the 
review of the license renewal 
application and to provide the public an 
opportunity to participate in the 
environmental scoping process, as in 


- defined in 10 CFR 51.29. In addition, as 


outlined in 36 CFR 800.8, ‘Coordination 
with the National Environmental Policy 
Act,” the NRC plans to coordinate 
compliance with Section 106 of the 
National Historic Preservation Act in 
meeting the requirements of the 
National Environmental Policy Act of 
1969 (NEPA). 

In accordance with 10 CFR 51.53(c) 
and 10 CFR 54.23, Entergy submitted 
the ER as part of the application. The ER 
was prepared pursuant to 10 CFR Part 
51 and is publicly available at the NRC 
Public Document Room (PDR), located 
at One White Flint North, 11555 
Rockville Pike, Rockville, Maryland, 
20852, or from the NRC’s Agencywide 
Documents Access and Management 
System (ADAMS). The ADAMS Public 
Electronic Reading Room is accessible at 
http://adamswebsearch.nrc.gov/ 
dologin.htm. The Accession Number for 
the ER is ML060300086. Persons who 
do not have access to ADAMS, or.who 
encounter problems in accessing the 
documents located in ADAMS, should 
contact the NRC’s PDR reference staff by 
telephone at 1-800-397-4209, or 301-— 
415-4737, or by e-mail at pdr@nrc.gov. 
The ER may also be viewed on the 
Internet at http://www.nrc.gov/reactors/ 
operating/licensing/renewal/ 
applications/vermont-yankee.html. In, 
addition, the In addition, the ER is 
available for public inspection near the 
VYNPS at the following four public 
libraries: Vernon Free Library, 567 
Governor Hunt Rd, Vernon, VT 05354; 
Brooks Memorial Library, 224 Main 
Street, Brattleboro, VT 05301; Hinsdale 
Public Library, 122 Brattleboro Road, 
Hinsdale, NH, 03451; and Dickinson 
Memorial Library, 115 Main St, 
Northfield, MA 01360. 
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This notice advises the public that the 
NRC intends to gather the information 
necessary to prepare a plant-specific 
supplement to the Commission’s 
“Generic Environmental Impact 
Statement (GEIS) for License Renewal of 
Nuclear Plants,” (NUREG—1437) related 
to the review of the application for 
renewal of the VYNPS operating license 
for an additional 20 years. Possible 
alternatives to the proposed action 
(license renewal) include no action and 
reasonable alternative energy sources. 

’ The NRC is required by 10 CFR 51.95 
to prepare a supplement to the GEIS in 
connection with the renewal of an 
operating license. This notice is being 
published in accordance with NEPA 
and the NRC’s regulations found in 10 
CFR Part 51. 

The NRC will first conduct a scoping 
process for the supplement to the GEIS 
and, as soon as practicable thereafter, 
will prepare a draft supplement to the 
GEIS for public comment. Participation 
in the scoping process by members of 
the public and local, State, Tribal, and 
Federal government agencies is 
encouraged. The scoping process for the 
supplement to the GEIS will be used to 
accomplish the following: 

a. Define the proposed action which 
is to be the subject of the supplement to 
the GEIS. 

b. Determine the scope of the 
supplement to the GEIS and identify the 
significant issues to be analyzed in 
depth. 

c. Identify and eliminate from 
detailed study those issues that are 
peripheral or that are not significant. 

d. Identify any environmental 
assessments and other EISs that are 
being or will be prepared that are 
related to, but are not part of, the scope 
of the supplement to the GEIS being 
considered. ; 

e. Identify other environmental 
review and consultation requirements 
related to the proposed action. 

_ f. Indicate the relationship between 
the timing of the preparation of the 
environmental analyses and the 
Commission’s tentative planning and 
decision-making schedule. 

g. Identify any cooperating agencies 
and, as appropriate, allocate 
assignments for preparation and 

schedules for completing the 
supplement to the GEIS to the NRC and 
any cooperating agencies. 

h. Describe how the supplement to 
the GEIS will be prepared, and include 
any contractor assistance to be used. 

The NRC invites the following entities 
to participate in scoping: 

a. The applicant, Energy Nuclear 
Operations, Inc. 


b. Any Federal agency that has 
jurisdiction by law or special expertise 
with respect to any environmental 
impact involved, or that is authorized to 
develop and enforce relevant 
environmental standards. 

c. Affected State and local 
government agencies, including those 
authorized to develop and enforce 
relevant environmental standards. 

d. Any affected Indian tribe. 

e. Any person who requests or has 
requested an opportunity to participate 


‘in the scoping process. 


f. Any person who has petitioned or 
intends to petition for leave to 
intervene. 

- In accordance with 10 CFR 51.26, the 
scoping process for an EIS may include 
a public scoping meeting to help 
identify significant issues related to a 
proposed activity and to determine the 


. scope of issues to be addressed in an 


EIS. The NRC has decided to hold 
public meetings for the VYNPS license 
renewal supplement to the GEIS. The 
scoping meetings will be held at the 
Latchis Theatre, 50 Main Street, 
Brattleboro, Vermont 05301, on 
Wednesday, June 7, 2006. There will be 
two sessions to accommodate interested 
parties. The first session will convene at 
1:30 p.m. and will continue until 4:30 
p.m., as necessary. The second session 
will convene at 7 p.m. with a repeat of 
the overview portions of the meeting 
and will continue until 10 p.m., as 
necessary. Both meetings will be 
transcribed and will include: (1) An 
overview by the NRC staff of the NEPA 
environmental review process, the 
proposed scope of the supplement to the 
GEIS, and the proposed review 
schedule; and (2) the opportunity for 
interested government agencies, 
organizations, and individuals to submit 
comments or suggestions on the 
environmental issues or the proposed 
scope of the supplement to the GEIS. 
Additionally, the NRC staff will host 
informal discussions one hour prior to 
the start of each session at the same 
location. No formal comments on the 
proposed scope of the supplement to the 
GEIS will be accepted during the 


_ informal discussions. To be considered, 


comments must be provided either at 


‘the transcribed public meetings or in 


writing, as discussed below. Persons 
may register to attend or present oral 
comments at the meetings on the scope 
of the NEPA review by contacting the 
NRC Environmental Project Manager, 
Mr. Richard L. Emch, Jr., by telephone 
at 1-800-368-5642, extension 1590, or 
by e-mail to the NRC at RLE@nrc.gov no 
later than May 31, 2006. Members of the 
public may also register to speak at the 
meeting within 15 minutes of the start 


of each session. Individual oral 
comments may be limited by the time 
available, depending on the number of 
persons who register. Members of the 
mays who have not registered may also 

ave an opportunity to speak; if time 
permits. Public comments will be 
considered in the scoping process for 
the supplement to the GEIS. Mr. Emch 
will need to be contacted no later than 
May 24, 2006, if special equipment or 
accommodations are needed to attend or 
present information at the public 
meeting, so that the NRC staff can 
determine whether the request can be 
accommodated. 

In addition to the environmental 
scoping meeting described above, the 
NRC will hold an informal open house 
at the Quality Inn & Suites, 1380 Putney 
Road, Brattleboro, Vermont 05301, on ~ 
Tuesday, June 6, 2006, from 2 p.m. to 
8 p.m., as necessary. At the open house, 
NRC staff will be available to provide 
information about the environmental 
review process for license renewal of 
nuclear plants. During the open house, 
members of the public will have the 
opportunity to provide formal 
comments on the proposed scope of the 
supplement to the GEIS either verbally 
or in writing to a transcriptionist. 
Comments provided to the 
transcriptionist will be considered in 
the same manner as comments provided © 
during the scoping meetings described 
above. No formal comments on the 
proposed scope of the supplement to the 
GEIS will be accepted at the open house 
during informal discussions. 

Members of the public may send 
written comments on the environmental 
scope of the VYNPS license renewal 
review to: Chief, Rules and Directives - 
Branch, Division of Administrative 
Services, Office of Administration, 
Mailstop T-6D59, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, 20555-0001, and should cite the 
publication date and page number of 
this Federal Register notice. Comments 
may also be delivered to the NRC, Room 
T-6D59, Two White Flint North, 11545 
Rockville Pike, Rockville, Maryland, 
20852, from 7:30 a.m. to 4:15 p.m. 
during Federal workdays. To be 
considered in the scoping process, 
written comments should be 
postmarked by June 23, 2006. Electronic 
comments may be sent by e-mail to the 
NRC at VermontYankeeEIS@nrc.gov, 
and should be sent no later than June’ 
23, 2006, to be considered in the 
scoping process. Comments will be 
available electronically and accessible 
through ADAMS at http:// 
adamswebsearch.nrc.gov/dologin.htm. 

Participation in the scoping process 
for the supplement to the GEIS does not 
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entitle participants to become parties to 
the proceeding to which the supplement 
to the GEIS relates. Notice of 
opportunity for a hearing regarding the 
renewal application was the subject of 
the aforementioned Federal Register 
notice (71 FR 15220). Matters related to 
participation in any hearing are outside 
the scope of matters to be discussed at 
this public meeting. 

At the conclusion of the scoping 
process, the NRC will prepare a concise 
summary of the determination and 
conclusions reached, including the 
significant issues identified, and will 
send a copy of the summary to each 
participant in the scoping process. The 
summary will also be available for 
inspection in ADAMS at http:// 
adamswebsearch.nrc.gov/dologin.htm. 
The staff will then prepare and issue for 
comment the draft supplement to the 
GEIS, which will be the subject of 
separate notices and separate public 
meetings. Copies will be available for 
public inspection at the above- 
mentioned addresses, and one copy per 
request will be provided free of charge. 

. After receipt and consideration of the 
comments, the NRC will prepare a final 
supplement to the GEIS, which will also 
be available for public inspection. 

Information sheet the proposed 
action, the supplement to the GEIS, and 
the scoping process may be obtained 
from Mr. Emch at the aforementioned 
telephone number or e-mail address. 

Dated at Rockville, Maryland, this 12th day 
of April 2006. 

For the Nuclear Regulatory Commission. 
Rani Franovich, 

Branch Chief, Environmental Branch B, 
Division of License Renewal, Office of Nuclear 
Reactor Regulation. 

[FR Doc. E6-6003 Filed 4-20-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION : 


Technical Specification Improvement 
To Revise Diesel Fuel Oil Testing 
Program Using the Consolidated Line 
Item Improvement Process 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Notice of availability. 


SUMMARY: Notice is hereby given that 
the staff of the Nuclear Regulatory 
Commission (NRC) has prepared a 
model Application related to changes to 
the Diesel Fuel Oil Testing Programs. 
The changes relocate references to 
specific American Society for Testing 
and Materials (ASTM) standards for fuel 
oil testing to licensee-controlled 


_ documents‘and adds alternate criteria to 


the “clear and bright’”’ acceptance test 
for new fuel oil. The NRC staff has also 
prepared a model safety evaluation (SE) 
and no significant hazards consideration 
(NSHC) determination relating to this 
matter. The purpose of these*models is 
to permit the NRC to efficiently process 
amendments that propose to adopt the 
associated changes into plant-specific 
technical specifications (TS). Licensees 
of nuclear power reactors to which the 
models apply could request 
amendments confirming the 
applicability of the SE and NSHC 
determination to theirreactors. 

DATES: The NRC staff issued a Federal 
Register Notice (71 FR 9179, February ~ 
22, 2006) that provided a model SE and 
a model NSHC determination relating to 
changes to the Diesel Fuel Oil Testing 
Programs. The NRC staff hereby 
announces that the model SE and NSHC 
determination may be referenced in 
plant-specific applications to adopt the 
changes. The staff has posted a model 
application on the NRC Web site to 
assist licensees in using the 
consolidated line item improvement 
process (CLIIP) to revise TS Diesel Fuel 
Oil Testing Programs. The NRC staff can 
most efficiently consider applications 
based upon the model application if the 
application is submitted within one year 
of this Federal Register Notice. 

FOR FURTHER INFORMATION CONTACT: 
Peter C. Hearn, Mail Stop: 012H2, 
Division of Inspection and Regional 
Support, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001, telephone 301-415-1189. 
SUPPLEMENTARY INFORMATION: Regulatory 
Issue Summary 2000-06, “Consolidated 
Line Item Improvement Process for 
Adopting Standard Technical 
Specification Changes for Power 
Reactors,” was issued on March 20, 
2000. The CLIP includes an 
opportunity for the public to comment 
on proposed changes to operating 
licenses, including the technical 
specifications (TS), after a preliminary 
assessment by the NRC staff and a 
finding that the change will likely be 
offered for adoption by licensees. The 
CLIIP directs the NRC staff to evaluate 
any comments received for a proposed 
generic change to operating licenses and 
to either reconsider the change or to 
proceed with announcing the 
availability of the change for proposed 
adoption by licensees. Those licensees 
opting to apply for the subject change to 
operating licenses are responsible for 
reviewing the NRC staff’s evaluation, 
referencing the applicable technical 
justifications, and providing any 


necessary plant-specific information:' 


’ Each amendment application made in 


response to the notice of availability 
will be processed and noticed in 
accordance with applicable rules and 
NRC procedures. This notice involves 
changes to the Diesel Fuel Oil Testing 
Programs. 

Applicability: This proposed change 
to the standard technical specifications 
(STS) was submitted by the Technical 
Specifications Task Force (TSTF) in 
TSTF-374, “Revision to TS 5.5.13 and 
Associated TS Bases for Diesel Fuel 
Oil,” and is applicable to all nuclear 
power reactors. 

This proposal to modify technical 
specification requirements by the 
adoption of TSTF-374 is applicable to 
all licensees of Combustion Engineering, 
Babcock & Wilcox, Westinghouse 
Pressurized Water Reactors, and General 
Electric Boiling Water Reactors who 
have adopted or will adopt in 
conjunction with the change, technical 
specification requirements for a Bases 
control program consistent with the TS 
Bases Control Program described in 
Section 5.5 of the STS. Licensees that 
have not adopted requirements for a 
Bases control program by converting to 
the improved STS or by other means, 
are requested to include the 
requirements for a Bases control 
program consistent with the STS in 
their application for the change. The 
need for a Bases control program stems 
from the need for adequate regulatory 
control of some key elements of the 
proposal that are contained in the Bases 
upon adoption of TSTF—374. The staff is 
requesting that the Bases changes be 
included with the proposed license 
amendments consistent with the Bases 
in TSTF-374. To ensure that the overall 
change, including the Bases, includes 
appropriate regulatory controls, the staff 
plans to condition the issuance of each 
license amendment on the licensee’s 
incorporation of the changes into the 
Bases document and on requiring the 
licensee to control the changes in 
accordance with the Bases Control 
Program. 

To efficiently process the incoming ~ 
license amendment applications, the 
NRC staff requests that each license 
applying for the changes addressed in 


' TSTF-374 use the CLIIP to submit an 


application that adheres to the following 
model. Any deviations from the model 
application should be explained in the 
licensee’s submittal. 

The CLIIP does not prevent licensees 
from requesting an alternate approach or 
proposing changes other than those 
proposed in TSTF-374. Variations from 
the approach recommended in this 
notice may, however, require additional 
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review by the NRG staff andmay 5 
increase the time and resources needed. » 
for the review. Significant variations 
from the approach, or inclusion of 
additional changes to the license, will 
result in staff rejection of the submittal. 
Instead, licensees desiring significant 
variations and/or additional changes 
should submit a LAR that does not 

claim to adopt TSTF-374. 


Public Notices: In a Federal Register 
Notice dated February 22, 2006 (71 FRN 
9179), the NRC staff requested comment 
on the use of the CLIIP to process 
requests to adopt the TSTF—374 
changes. In addition, there have been 
multiple notices published for plant- 
specific amendment requests to adopt 
changes similar to those described in 
this notice. 


The NRC staff's model SE and model 
application may be examined, and/or 
copied for a fee, at the NRC’s Public 
Document Room, located at One White 
Flint North, 11555 Rockville Pike (first 
floor), Rockville, Maryland. Publicly 
available records are accessible 
electronically from the Agencywide 
Documents Access and Management 
System (ADAMS) Public Library 
component on the NRC Web site, (the 
Electronic Reading Room). 


The NRC staff received no responses 
following the notice published February 
22, 2006 (71 FRN 9179), soliciting 
comments on the model SE and NSHC 
determination related to the TSTF-374 
changes. The NRC staff finds that the 
previously published models remain 
appropriate references and has chosen 
not to republish the model SE and 
model NSHC determination in this 
notice. As described in the model 
application prepared by the NRC staff, 
licensees may reference in their plant- 
specific applications to adopt the TSTF- 
374 changes, the model SE, NSHC 
determination, and environmental 
assessment previously published in the 
Federal Register (71 FRN 9179); 
February 22, 2006). 

Dated at Rockville, Maryland, this 14th day 
of April 2006. 

For the Nuclear Regulatory Commission. 
Thomas H. Boyce, 

Chief, Technical Specifications Branch, 
Division of Inspection and Regional Support, 
Office of Nuclear Reactor Regulation. 

[FR Doc. E6-6001 Filed 4-20-06; 8:45 am] 
BILLING CODE 7590-01-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


Submission for OMB Review; 
Comment Request for Review of a 
Revised Information Collection; Ri 25— 
7 . 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice 


SUMMARY: In accordance with the 
paperwork Reduction Act of 1995 (Pub. 
L. 104-13, May 22;-1995), this notice 
announces that the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and budget 
(OMB) a request for review of a revised 
information collection. RI 25-7, Martial 
Status Certification Survey, is used to 
determine whether windows, widowers, 
and former spouses receiving survivor 
annuities from OPM have remarried 
before reaching age 55 and, thus, are no 
longer eligible for benefits. 


Approximately 2,500 RI 25-7 forms 
are completed annually. The form takes 
approximately 15 minutes to complete. 
The annual estimated burden in 625 
hours. 


For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606— 
8358, FAX (202) 418-3251 or via e-mail 
to mbtoomey@opm.gov. Please include a 
mailing address with your request. 


Dates: Comments on this proposal 
should be received within 30 calendar 
days from the date of this publication. 


Addresses: Send or deliver comments 
to—Pamela S. Israel, Chief, Operations 
Support Group, Retirement Services 
Program, Center for Retirement and 
Insurance Services, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415; and 


Brenda Aguilar, OPM Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office Building, 
NW., Room 10235, Washington, DC 
20503. 

For Information Regarding 
Administrative Coordination Contact: 
Cyrus S. Benson, Team Leader, 
Publications Team, Support Group, 
(202) 606-0623. 


Linda M. Springer, 

Director. 

[FR Doc. 06-3785 Filed 4-20-06; 8:45 am] 
BILLING CODE 6325-38-M 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Submission for OMB Review; Request 
for Review of a Revised Information 
Collection; Ri 38-107 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104-13, May:22, 1995), this notice . 
announces that the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and Budget 
(OMB) a request for review of a revised 
information collection. RI 38-107, 
Verification of Who is Getting 
Payments, is designed for use when 
OPM, for any reason, must verify that 
the entitled person is indeed receiving 
the monies payable. Failure to collect 
this information would cause OPM to 
pay monies absent the assurance of a 
correct payee. 


We estimate 25,400 RI 38-107 forms 
are completed annually. Each form takes 
approximately 10 minutes to complete. 
The annual estimated burden is 4,234 
hours. 


For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606— 
8358, FAX (202) 418-3251 or via e-mail 
to MaryBeth.Smith-Toomey@opm.gov. 
Please include a mailing address with 
your request. 


DATES: Comments on this proposal 
should be received within 30 calendar 
days from the date of this publication. 


ADDRESSES: Send or deliver comments 
to—Pamela S. Israel, Chief, Operations 
Support Group, Center for Retirement 
and Insurance Service, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415-3540; and Rachel Potter/Brenda 
Aguilar, OPM Desk Officer, Office of 
Information & Regulatory Affairs, Office 
of Management and Budget, New 
Executive Office Building, NW., Room 
10235, Washington, DC 20503. 

For Information Regarding 
Administrative Coordination Contact: 
Cyrus S. Benson, Team Leader, 
Publications Team, RIS Support 
Services/Support Group, (202) 606- 
0623. 

Office of Personnel Management. 

Linda M. Springer, 

Director. 

[FR Doc. 06-3786 Filed 4-20-06; 8:45 am] 
BILLING CODE 6325-38-P : 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Submission for OMB Review; 
Comment Request for Review of a 
Revised Information Collection; Forms 
RI 38-117, 38-118, and 37-22 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104-13, May 22, 1995), this notice 
announces that the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and Budget 
(OMB) a request for review of a revised 
information collection. RI 38-117, 
Rollover Election, is used to collect 
“information from each payee affected by 
a change in the tax code (Pub. L. 107— 
16) so that OPM can make payment in 
accordance with the wishes of the 
payee. RI 38-118, Rollover information, 
explains the election. RI 37-22, Special 
Tax Notice Regarding Rollovers, 
provides more detailed information. 
Approximately 1,500 RI 38-117 forms 
will be completed annually. We 
estimate it takes approximately 30 
minutes to complete the form. The 
annual burden is 750 hours. 


For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606— 
8358, FAX (202) 418-3251 or via e-mail 
to MaryBeth.Smith-Toomey@opm.gov. 
Please include a mailing address with 
your request. 


DATES: Comments on this proposal 
should be received within 30 calendar 
days from the date of this publication. 


ADDRESSES: Send or deliver comments 
to—Pamela S. Israel, Chief, Operations 
Support Group, Center for Retirement 
and Insurance Service, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415-3540; and Rachel Potter/Brenda 
Aguilar, OPM Desk Officer, Office of 
Information & Regulatory Affairs, Office 
of Management and Budget, New 
Executive Office Building, NW., Room 
10235, Washington, DC 20503. 

For Information Regarding 
Administrative Coordination Contact: 
Cyrus S. Benson, Team Leader, 
Publications Team; RIS Support 
Services/Support Group, (202) 606— 
0623. : 

Office of Personnel Management. 

Linda M. Springer, 

Director. 

[FR Doc. 06-3787 Filed 4—20—06; 8:45 am] 
BILLING CODE 6325-38-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


Submission for OMB Review; 
Comment Request for Review of a 
Currently Approved Information 
Collection; Ri 20-120 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104-13, May 22, 1995), this notice 
announces that the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and Budget 
(OMB) a request for review of a 
currently approved information 
collection. RI 20-120, Request for 
Change to Unreduced Annuity, 
designed to collect information OPM 
needs to comply with the wishes of the 
retired Federal employee whose 
marriage has ended. This form will 
provide an organized way for the retiree 
to give us everything at one time. 

We estimate we will process 5,000 RI 
20—120’s annually. This form takes an 
average of 30 minutes per response to 
complete. The annual burden is 


- estimated to be 2,500 hours. 


For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606— 
8358, FAX (202) 418-3251 or via e-mail 
to MaryBeth.Smith-Toomey@opm.gov. 
Please include a mailing address with 
your request. 


DATES: Comments on this proposal 
should be received within 30 calendar 
days from the date of this publication. 


ADDRESSES: Send or deliver comments 
to—Pamela S. Israel, Chief, Operations 
Support Group, Center for Retirement 
and Insurance Service, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415-3540; and Rachel Potter/Brenda 
Aguilar, OPM Desk Officer, Office of 
Information & Regulatory Affairs, Office 
of Management and Budget, New 
Executive Office Building, NW., Room 
10235, Washington, DC 20503. 

For Information Regarding 
Administrative Coordination Contact: 
Cyrus S. Benson, Team Leader, 
Publications Team, RIS Support 
Services/Support Group, (202) 606— 
0623. 

Office of Personnel Management. 

Linda M. Springer, 

Director. 

[FR Doc. 06-3788 Filed 4—20—06; 8:45 am] 
BILLING CODE 6325-38-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


Proposed Collection; Comment 
Request for Review of an Information 
Collection; Ri 25-41 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. , 
L. 104-13, May 22, 1995), this notice 
announces that the Office of Personnel 
Management (OPM) intends to submit to 
the Office of Management and Budget 
(OMB) a request for review of an 
information collection. RI 25-41, Initial 
Certification of Full-Time School 
Attendance, is used to determine 
whether a child is unmarried and a full- 
time student in a recognized school. 
OPM must determine this in order to 
pay survivor annuity benefits to 
children who are age 18 or older. 

Comments are particularly invited on: 
whether this collection of information is 
necessary for the proper performance of 
functions of the Office of Personnel 
Management,’and whether it will have 
practical utility; whether our estimate of 
the public burden of this collection of 
information is accurate, and based on 
valid assumptions and methodology; 
and ways in which we can minimize the 
burden of the collection of information 
on those who are to respond, through 
the use of appropriate technological 
collection techniques or other forms of 
information technology. 

Approximately 1,200 RI 25-41 forms 
are completed annually. It takes 
approximately 90 minutes to complete 
the form. The annual burden is 1,800 
hours. 

For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606— 
8358, FAX (202) 418-3251 or via e-mail 
to MaryBeth.Smith-Toomey@opm.gov. 
Please include a mailing address with 
your request. 


DATES: Comments on this proposal 
should be received within 60 calendar 
days from the date of this publication. 


ADDRESSES: Send or deliver comments 
to—Pamela S. Israel, Chief, Operations 
Support Group, Center for Retirement 
and Insurance Services, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415-3540. 

For Information Regarding 


‘Administrative Coordination Contact: 


Cyrus S. Benson, Team Leader, 
Publications Team, RIS Support 
Services/Support Group, (202) 606— 
0623. 
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Office of Personnel Management. © 

Linda M. Springer, 

Director. 

[FR Doc. 06-3789 Filed 4-20-06; 8:45 am] 
BILLING CODE 6325-38-P 


RAILROAD RETIREMENT BOARD 


Data Collection Available for 
Public Comment and 
Recommendations 


SUMMARY: In accordance with the 
requirement of section 3506 (c)(2)(A) of 
the Paperwork Reduction Act of 1995 
which provides opportunity for public 
comment on new or revised data 
collections, the Railroad Retirement 


Board will publish periodic summaries 
of proposed data collections. 

Comments are invited on: (a) Whether 
the proposed information collection is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information has practical 
utility; (b) the accuracy of the RRB’s 
estimate of the burden of the collection 
of the information; (c) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden related to 
the collection of information on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Title and purpose of information 
collection: 

Repayment of Debt: OMB 3220-0169. 


When the Railroad Retirement Board 
(RRB) determines that an overpayment 
of Railroad Retirement Act (RRA) or 
Railroad Unemployment Insurance Act 
(RUIA) benefits has occurred, it initiates 
prompt action to notify the annuitant of 
the overpayment and to recover the ~ 
money owed the RRB. To effect 
payment of a debt by credit card, the 
RRB currently utilizes Form G—421f, 
Repayment by Credit Card. 

The RRB proposes no changes to 
Form G—421f. One form is completed by 
each respondent. Completion is 
voluntary. RRB procedures pertaining to 
benefit overpayment determinations and 
the recovery of such benefits are 
prescribed in 20 CFR parts 255 and 340. 

The estimate of annual respondent 
burden is as follows: 


ESTIMATE OF ANNUAL RESPONDENT BURDEN 


Forms #(s) 


Annual responses 


Estimated comple- | 
tion time (min) 


300 


Additional Information or Comments: 
To request more information or to 
obtain a copy of the information 
collection justification, forms, and/or 
supporting material, please call the RRB 
Clearance Officer at (312) 751-3363 or 
send an e-mail request to 
Charles.Mierzwa@RRB.GOV. Comments 
regarding the information collection 
should be addressed to Ronald J. 
Hodapp, Railroad Retirement Board, 844 
North Rush Street, Chicago, Illinois 
60611-2092 or send an e-mail to 
Ronald.Hodapp@RRB.GOV. Written 
comments should be received within 60 
days of this notice. 

Charles Mierzwa, 

Clearance Officer. 

[FR Doc. E6-6007 Filed 420-06; 8:45 am] 
BILLING CODE 7905-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. IC-27288; 812-12931]. 


Frank Russell Investment Company, et 
al.; Notice of Application 


April 17, 2006. 

AGENCY: Securities and Exchange 
Commission (““Commission’’). 

ACTION: Notice of application for an 
order under section 12(d)(1)(J) of the 
Investment Company Act of 1940 
(“Act”) for an exemption from sections 
12(d)(1)(A) and (B) of the Act and under 


sections 6{(c) and 17(b) of the Act for an 
exemption from section 17(a) of the Act. 


SUMMARY OF APPLICATION: The order 
would permit certain registered open- 
end management investment companies 
to acquire shares of other registered 
open-end management investment 
companies outside the same group of 
investment companies. 

APPLICANTS: Frank Russell Investment 
Company (the “‘Trust’’), Frank Russell 
Investment Management Company 
(“FRIMCo’’) and Russell Fund 
Distributors (the “Distributor’’). 

FILING DATE: The application was filed 
on February 21, 2003, and amended on 
April 3, 2006. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 
Commission’s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on May 12, 2006, and 
should be accompanied by proof of 
service on applicants, in the form of an 
affidavit, or for lawyers, a certificate of 
service. Hearing requests should state . 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the 
Commission’s Secretary. 


ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F 
Street, NE., Washington, DC 20549— 
1090; Applicants, 909 A Street, Tacoma, 
WA 98402. 

FOR FURTHER INFORMATION CONTACT: John 
Yoder, Senior Counsel, at (202) 551— 
6878, or Nadya Roytblat, Assistant 
Director, at (202) 551-6821 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the Public 


~ Reference Desk, U.S. Securities and 


Exchange Commission, 100 F Street, 
NE., Washington DC 20549-0102, 
(telephone (202) 551-5850). 
Applicants’ Representations 

1. The Trust is an open-end 
management investment company 
registered under the Act that is 
comprised of 34 separate series (each, a 
“Fund”, and together, the “Funds’’). 
FRIMCo, a Washington corporation, is 
registered as an investment adviser 
under the Investment Advisers Act of 
1940 (“Advisers Act’’) and serves as 
investment adviser to the Funds. 

2. Applicants request relief to permit 
registered open-end management 
investment companies that are not part 
of the same “group of investment 
companies,” as that term is defined in 
section 12(d)(1)(G)(ii) of the Act, as the 
Trust (each, a “Fund of Funds’’), to 
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* acquire shares of the Funds in excess of 
the limits in section 12(d)(1)(A) of the ~ 
Act and the Funds, any principal 
underwriter for a Fund, and any broker 
or dealer, to sell shares of the Funds to 
the Funds of Funds in excess of the 
limits in section 12(d)(1)(B) of the Act. 
Each Fund of Funds will be advised by 
an investment adviser that meets the 
definition in section 2(a)(20)(A) of the 
Act (‘“‘Fund of Funds Adviser’’). Certain 
Funds of Funds also may be advised by 
investment adviser(s) that meet the 
definition in section 2(a)(20)(B) of the 
Act (each, a ‘Fund of Funds 
Subadvisor”’). Applicants request that 
the relief apply to: (a) Each registered 
open-end management investment 
company or series thereof that currently 
or subsequently is part of the same 
“group of investment companies,” 
within the meaning of section 
12(d)(1)(G)(ii) of the Act, as the Trust 
and that is advised by FRIMCo (also | 
included in the term ‘‘Funds”’), their 
principal underwriters and any brokers 
and dealers; and (b) each Fund of Funds 
that enters into a participation 
agreement (‘‘Participation Agreement”’) 
with a Fund to purchase shares of the 
Fund. Applicants state that the Funds 
will offer efficient access to FRIMCo’s 
“‘multi-style, multi-manager” approach 
to Funds of Funds pursuing a range of 
asset allocation and diversification 
objectives. 


Applicants’ Legal Analysis 


A. Sections 12(d)(1)(A) and (B) of the 
Act 


1. Section 12(d)(1)(A) of the Act 
prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent more than 3% of the total 
outstanding voting stock of the acquired 
company, more than 5% of the total 
assets of the acquiring company, or, 
together with the securities of any other 
investment companies, more than 10% 
of the total assets of the acquiring 
company. Section 12(d)(1)(B) of the Act 
prohibits a registered open-end 
investment company, any principal 
underwriter, and any broker or dealer 
from selling shares of the investment 
company to another investment 
company if the sale will cause the 
acquiring company to own more than 
3% of the acquired company’s voting 
stock, or if the sale will cause more than 
10% of the acquired company’s voting 


1 All investment companies that currently intend 
to rely on the requested order are named as 
applicants. Any other investment company that 
relies on the order in the future will comply with 
the terms and conditions of the application. 


stock to be owned by investment 
companies generally. 

2. Section 12(d)(1)(J) of the Act 
provides that the Commission may 


- exempt any person, security, or 


transaction, or any class or classes of 
persons, securities or transactions, from 
any provisions of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 
Applicants seek an exemption under 
section 12(d)(1)(J) to permit a Fund of 
Funds to acquire shares of the Funds 
and the Funds to sell their shares to the 
Fund of Funds beyond the limits set 
forth in section 12(d)(1)(A) of that Act ~ 
and the Funds, any principal 
underwriter for a Fund, and any broker 
or dealer, to sell shares of the Funds to 
the Funds of Funds in excess of the 
limits in section 12(d)(1)(B) of the Act. 
3. Applicants state that the proposed 
arrangement will adequately address the 
policy concerns underlying sections 
12(d)(1)(A) and (B), which include 
concerns about undue influence by a 
fund of funds over underlying funds, 
excessive layering of fees, and overly 
complex fund structures. Accordingly, 
applicants believe that the requested 
exemption is consistent with the public 
interest and the protection of investors. 
4. Applicants state that the proposed 
arrangement will not result in undue 
influence by a Fund of Funds or its 
affiliates over the Funds. To limit the 
influence that a Fund of Funds may 
have over a Fund, applicants propose a 
condition prohibiting a Fund of Funds’ 
Advisory Group (as defined below) and 
a Fund of Funds’ Subadvisory Group, (as 
defined below) from controlling a Fund 
within the meaning of section 2(a)(9) of 
the Act. To limit further the potential 
for undue influence over the Funds, 
applicants propose conditions 2 through 
7, stated below, to preclude a Fund of 
Funds and its affiliated entities from 
taking advantage of a Fund with respect 
to transactions between the entities and 
to ensure the transactions will be on an 
arm’s length basis. A Fund of Funds’ 
Advisory Group is any Fund of Funds 
Adviser, any person controlling, 
controlled by, or under common control 
with a Fund of Funds Adviser, and any 
investment company or issuer that 
would be an investment company but 
for section 3(c)(1) or 3(c)(7) of the Act 
that is advised by a Fund of Funds 
Adviser or any person controlling, 
controlled by, or under common control 
with a Fund of Funds Adviser. A Fund 
of Funds’ Subadvisory Group is any 
Fund of Funds Subadvisor, any person 
controlling, controlled by, or under 
common control with a Fund of Funds 
Subadvisor, and any investment 
company or issuer that would be an 


investment company but for section 
3(c)(1) or 3(c)(7) of the Act (or portion 
of such investment company or issuer) 
advised by the Fund of Funds 
Subadvisor or any person controlling, 
controlled by, or under common control 
with the Funds of Funds Subadvisor. 

5. As an additional assurance that a 
Fund of Funds understands the 
implications of an investment by the 
Fund of Funds under the requested 
order, each Fund of Funds and Fund 
will execute a Participation Agreement 
(prior to an investment in the shares of 
the Fund in excess of the limits of 
section 12(d)(1)(A) of the Act) stating 
that their boards of directors or trustees 
(‘“‘Boards’’) and their investment 
advisers understand the terms and 
conditions of the order and agree to 
fulfill their responsibilities under the 
order. Applicants note that a Fund may 
choose to reject an investment from the 
Fund of Funds. 

6. Applicants do not believe that the 
proposed arrangement will involve 
excessive layering of fees. Applicants 
state that the Board of the Fund of 
Funds, including a majority of the 
directors or trustees who are not 
“interested persons,” as such term is 
defined in section 2(a)(19) of the Act 
(“Disinterested Directors’’), will find 
that the investment advisory fees 
charged under any investment advisory 
agreements are based on services 
provided that will be in addition to, 
rather than duplicative of, services 
provided under the investment advisory 
agreement(s) of any Fund in which the 
Fund of Funds may invest. In addition, 
among other things, a Fund of Funds 
Adviser will waive fees otherwise 
payable to it by a Fund of Funds in an 
amount at least equal to any 
compensation received by the Fund of 
Funds Adviser, or an affiliated person of 
the Fund of Funds Adviser, from the 
Funds in connection with the 
investment by the Fund of Funds in the 
Fund. Applicants also state that any 
sales charges and/or service fees 
charged with respect to shares of a Fund 
of Funds will not exceed the limits 
applicable to a fund of funds set forth 
in NASD Conduct Rule 2830. 

7. Applicants state that the proposed 
arrangement will not create an overly 
complex fund structure. Applicants note 
a Fund will be prohibited from 
acquiring securities of any investment 
company or company relying on section 
3(c)(1) or 3(c)(7) of the Act in excess of 
the limits contained in section 
12(d)(1)(A), except to the extent 
permitted by an exemptive order that 
allows the Fund to purchase shares of 
an affiliated money market fund for 
short-term cash management purposes. 


\ 
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B. Section 17(a) 


1. Section 17(a) of the Act generally 
prohibits sales or purchases of securities 
between a registered investment 
company and any affiliated person of 
the company. Section 2(a)(3) of the Act 
defines an “affiliated person” of another 
person to include any person 5% or 
more of whose outstanding voting 
securities are directly or indirectly 
owned, controlled, or held with power 
to vote by the other person. 

2. Applicants-state that a Fund of 
Funds and a Fund might become 
affiliated persons if the Fund of Funds 
acquires 5% or more of the Fund’s 
outstanding voting securities. In light of 
this possible affiliation, section 17(a) 
could prevent a Fund from selling 
shares to and redeeming shares from the 
Fund of Funds. 

3. Section 17(b) of the Act authorizes 
the Commission to grant an order 
permitting a transaction otherwise 
prohibited by section 17(a) if it finds 
that (a) the terms of the proposed 
transaction are fair and reasonable and 
do not involve overreaching on the part 
of any person concerned; (b) the 
proposed transaction is consistent with 
the policies of each registered 
investment company involved; and (c) 
the proposed transaction is consistent 
with the general purposes of the Act. 
Section 6(c) of the Act permits the 
Commission to exempt any class of 
persons or transactions from any 
provisions of the Act if such exemption 
is necessary or appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

4. Applicants submit that the 
proposed transactions satisfy the 
standards for relief under sections 17(b) 
and 6(c) of the Act. Applicants state that 
the terms of the transactions are fair and 
reasonable and do not involve 
overreaching. Applicants note that the 
consideration paid for the sale and 
redemption of shares of the Funds will 
be based on the net asset values of the 
Funds. Applicants state that the 
proposed transactions will be consistent 
with the policies of each Fund of Funds 
as set forth in each Fund of Funds’ 
registration statement, the policies of 
each Fund, and with the general 
purposes of the Act. 


Applicants’ Conditions 
. Applicants agree that any order 
granting the requested relief will be 
subject to the following conditions: 
1. The members of a Fund of Funds’ 
Advisory-Group will not control 
(individually or in the aggregate) a Fund 


within the meaning of section 2(a)(9) of 
the Act. The members of a Fund of 
Funds’ Subadvisory Group will not 
control (individually or in the aggregate) 
a Fund within the meaning of section 
2(a)(9) of the Act. If, as a result of a 
decrease in the outstanding voting 
securities of a Fund, the Fund of Funds’ 
Advisory Group or the Fund of Funds’ 
Subadvisory Group, each in the 
aggregate, becomes a holder of more 
than 25 percent of the outstanding 
voting securities of a Fund, it will vote 
its shares of the Fund in the same 
proportion as the vote of all other 
holders of the Fund’s shares. This 
condition does not apply to the Fund of 
Funds’ Subadvisory Group with respect 
to a Fund for which the Fund of Funds 
Subadvisor or a person controlling, 
controlled by, or under common control 
with the Fund of Funds Subadvisor acts 
as the investment adviser within the 
meaning of section 2(a)(20)(A) of the 
Act. 

- 2. No Fund of Funds or Fund of 
Funds Advisor, Fund of Funds 
Subadvisor, promoter, or principal 
underwriter for a Fund of Funds, or any 


person controlling, controlled by or 


under common control with any of 
those entities (“Fund of Funds 


Affiliate”) will cause any existing or 


potential investment by the Fund of 
Funds in shares of a Fund to influence 
the terms of any services or transactions 
between the Fund of Funds or a Fund 
of Funds Affiliate and the Fund or the 
investment adviser(s), promoter or 
principal underwriter of a Fund, or any 
person controlling, controlled by, or 
under common control with any of 
those entities (‘Fund Affiliate’’). 

3. The Board of a Fund of Funds, 
including a majority of the Disinterested 
Directors, will adopt procedures 
reasonably designed to assure that the 
Fund of Funds Adviser and any Fund of 
Funds Subadvisor are conducting the. 
investment program of the Fund of 
Funds without taking into account any 
consideration received by the Fund of 
Funds or a Fund of Funds Affiliate from 
a Fund or a Fund Affiliate in connection 
with any services or transactions. 

4. Once an investment by a Fund of 
Funds in the securities of a Fund 
exceeds the limit in section 
12(d)(1)(A)(i) of the Act, the Board of 
the Fund, including a majority of the 
trustees who are not “interested | 
persons,” as such term is defined in 
section 2(a)(19) of the Act 
(“Disinterested Trustees’’), will 
determine that any consideration paid 
by the Fund to the Fund of Funds or a 
Fund of Funds Affiliate in connection 
with any services or transactions: (a) Is 
fair and reasonable in relation to the 


nature and quality of the services and 
benefits received by the Fund; (b) is 
within the range of consideration that 
the Fund would be required to pay to 
another unaffiliated entity in connection 
with the same services or transactions; 
and (c) does not involve overreaching 
on the part of any person concerned. 
This condition does not apply with 
respect to any services or transactions 
between a Fund and its investment 
adviser(s) or any person controlling, 
controlled by, or under common control 
with such investment adviser(s). 

5. No Fund of Funds or Fund of 
Funds Affiliate (except to the extent it 
is acting in its capacity as an investment 
adviser to a Fund) will cause a Fund to 
purchase a security during the existence 
of an underwriting or selling syndicate 
in which a principal underwriter is an 
officer, director, member of an advisory 
board, Fund of Funds Adviser, Fund of 
Funds Subadvisor, or employee of the 
Fund of Funds, or a person of which 


- any such officer, director, member of an 


advisory board, Fund of Funds Adviser, 
Fund of Funds Subadvisor or employee 
is an affiliated person (‘Underwriting . 
Affiliate” except that any person whose 
relationship to a Fund is covered by 
section 10(f) of the Act is not an 
Underwriting Affiliate). An offering of 
securities during the existence of an 
underwriting or selling syndicate of 
which a principal underwriter is an 
Underwriting Affiliate is an ‘‘Affiliated 
Underwriting.” 

6. The Board of a Fund, including a 
majority of the Disinterested Trustees, 
will adopt procedures reasonably 
designed to monitor any purchases of 
securities by the Fund in an Affiliated 
Underwriting once an investment by a 
Fund of Funds in the securities of the 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, including any 
purchases made directly from an 
Underwriting Affiliate. The Board will 
review these purchases periodically, but 
no less frequently than annually, to 
determine whether the purchases were 
influenced by the investment by the 
Fund of Funds in shares of the Fund. 
The Board shall consider, among other 
things, (i) whether the purchases were 
consistent with the investment 
objectives and policies of the Fund; (ii) 
how the performance of securities 
purchased in an Affiliated Underwriting 
compares to the performance of 
comparable securities purchased during 
a comparable period of time in 
underwritings other than Affiliated 
Underwritings or to a benchmark such 
as a comparable market index; and (iii) 
whether the amount of securities 
purchased by the Fund in Affiliated 
Underwritings and the amount 
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purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The : 
Board shall take any appropriate actions 
based on its review, including, if 
appropriate, the institution of 
procedures designed to assure that 
purchases of securities in Affiliated 
Underwritings are in the best interest of 
shareholders. 

7. The Fund shall maintain and 
preserve permanently in an easily 
accessible place a written copy of the 
procedures described in the preceding 
condition, and any modifications to 
such procedures, and shall maintain 
and preserve for a period of not less 
than six years from the end of the fiscal 
year in which any purchase from an 
Affiliated Underwriting occurred, the 
first two years in an easily accessible 
place, a written record of each purchase 
of securities in Affiliated Underwritings 
once an investment by a Fund of Funds 
in the securities of a Fund exceeds the 
limit in section 12(d)(1)(A)(i) of the Act, 
setting forth from whom the securities 
were acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the Board’s determinations were made. 

8. Before investing in shares of a Fund 
in excess of the limits in section 
12(d)(1)(A), each Fund of Funds and 
Fund will execute a Participation 
Agreement stating, without limitation, 
that their Boards and their investment 
advisers understand the terms and 
conditions of the order and agree to 
fulfill their responsibilities under the 
order. At the time of its investment in 
shares of a Fund in excess of the limit 
in section 12(d)(1)(A)(i), a Fund of 
Funds will notify the Fund of the 
investment. At such time, the Fund of 
Funds will also transmit to the Fund a 
list of the names of each Fund of Funds 
Affiliate and Underwriting Affiliate. The 
Fund of Funds will notify the Fund of 
any changes to the list of the names as 
soon as reasonably practicable after a 
change occurs. The Fund and the Fund 
of Funds will maintain and preserve a 
copy of the order, the agreement, and 
the list with any updated information 
for the duration of the investment and . 
for a period of not less than six years 
thereafter, the first two years in an 
easily accessible place. 

9. Prior to approving any advisory 
contract under section 15 of the Act, the 
Board of each Fund of Funds, including 
a majority of the Disinterested Directors, 
will find that the advisory fees charged 
under such advisory contract are based 
on services provided that will be in 
addition to, rather than duplicative of, 
the services provided under the 


advisory contract(s) of any Fund in 


which the Fund of Funds may invest. 


These findings and their basis will be 
recorded fully in the minute books of 
the appropriate Fund of Funds. 

10. A Fund of Funds Adviser will 
waive fees otherwise payable to it by the 
Fund of Funds in an amount at least 
equal to any compensation (including 
fees received pursuant to any plan 
adopted by a Fund under rule 12b—1 
under the Act) received from a Fund by 
the Fund of Funds Adviser, or an 
affiliated person of the Fund of Funds 
Adviser, other than any advisory fees 
paid to the Fund of Funds Adviser or its 
affiliated person by the Fund, in 
connection with the investment by the 
Fund of Funds in the Fund. Any Fund 
of Funds Subadvisor will waive fees 
otherwise payable to the Fund of Funds 
Subadvisor, directly or indirectly, by the 
Fund of Funds in an amount at least 
equal to any compensation received 
from a Fund by the Fund of Funds 
Subadvisor, or an affiliated person of 
the Fund of Funds Subadvisor, other 
than any advisory fees paid to the Fund 
of Funds Subadvisor or its affiliated 
person by the Fund, in connection with 
the investment by the Fund of Funds in. 
the Fund made at the direction of the 
Fund of Funds Subadvisor. In the event 
that the Fund of Funds Subadvisor 
waives fees, the benefit of the waiver 
will be passed through to the Fund of 
Funds. 

11. Any sales charges and/or service 
fees charged with respect to shares of a 
Fund of Funds will not exceed the 
limits applicable to a fund of funds as 
set forth in NASD Conduct Rule 2830. 

12. No Fund will acquire securities of 
any investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A) of the Act, except 
to the extent permitted by an exemptive 
order that allows the Fund to purchase 
shares of an affiliated money market 
fund for short-term cash management 
purposes. 

13. The Boards of any Fund of Funds 
and of any Fund will satisfy the fund 
governance standards as defined in rule 
0—1(a)(7) under the Act by the later of 
(i) the compliance date for the rule or 
(ii)-the date on which the Fund of Funds 
and the Fund execute a Participation 
Agreement. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. E6-5974 Filed 4-20-06; 8:45 am] 
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York Stock Exchange LLC); Notice of 
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PLC Linked to the Performance of the 
Dow Jones-AIG Commodity Index 
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April 12, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”)? and Rule 19b—4 2 thereunder, 
notice is hereby given that on March 6, 
2006, the New York Stock Exchange, 
Inc. (n/k/a New York Stock Exchange 
LLC) (‘““NYSE” or ““Exchange”’) filed 
with the Securities and Exchange 
Commission (‘‘SEC’’ or ‘‘Commission’’) 
the proposed rule change as described 
in Items I, II and III below, which Items 
have been prepared by the Exchange. 
On March 27, 2006, NYSE filed 
Amendment No. 1 to the proposed rule 
change.? The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The NYSE is proposing to list and 
trade notes issued by Barclays Bank PLC 
(“‘Barclays’’) linked to the performance 
of the Dow Jones-AIG Commodity Index 
Total Return (“Index’’) (““DJ-AIG Notes” 
or “Notes”’). The text of the proposed 
rule change is available on the NYSE’s 
Web site (http://www.nyse.com), at the 
NYSE’s Office of the Secretary, and at 
the Commission’s public reference 
room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Bases for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NYSE included statements concerning 
the purpose of and basis for the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 


145 U.S.C. 78s(b)(1). 


217 CFR 240.19b—4. 

3In amendment No. 1, the Exchange notes its 
proposed Supplementary Material to Rule 1301B in 
SR-NYSE-2006-—17, which sets forth guidelines for 
specialists applicable to this product. The Exchange 
also makes clarifying and technical changes to this 
proposal in Amendment No. 1. 
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NYSE has prepared summaries, set forth 
in Sections A, B and C below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 

The DJ-AIG Notes. Under Section 
703.19 (“Other Securities’’) of the NYSE 
Listed Company Manual (the 
“Manual’’), the Exchange may approve 
for listing and trading securities not 
otherwise covered by the criteria 
Sections 1 and 7 of the Manual, 
provided the issue is suited for auction 
market trading. The Exchange proposes 
to list and trade, pursuant to 703.19 of 
the Manual, the Notes, which are linked 
to the performance of the Index. 
Barclays intends to issue the Notes 
under the name “iPathSM Exchange- 
Traded Notes.”’® 

‘The Exchange believes that the Notes 
will conform to the initial listing 
standards for equity securities under 
Section 703.19, as Barclays is an affiliate 
of Barclays PLC,® an Exchange listed 
company in good standing, the Notes 
will have a minimum life of one year, 
the minimum public market value of the 
Notes at the time of issuance will ; 
exceed $4 million, there will be at least 
one million Notes outstanding, and 
there will be at least 400 holders at the 
time of issuance. 

The Notes are a series of medium- 
term debt securities of Barclays that 
provide for a cash payment at maturity 
or upon earlier exchange at the holder’s 
option, based on the performance of the 
Index, subject to the adjustments 
described below. The principal amount 
of each Note is expected to be $50. The 


+ Securities Exchange Act Release No. 28217 (July 
18, 1990), 55 FR 30056 (July 24, 1990). 

5 Dow Jones & Company, Inc. (“Dow Jones”), AIG 
Financial Products Corp. (" AIG-FP”), and Barclays 
have entered into a non-exclusive license agreement 
providing for the license to Barclays, and certain of 
its affiliated or subsidiary companies, in exchange 
for a fee, of the right to use the Index, which is 
published by Dow Jones. 

® The issuer of the Notes, Barclays, is an affiliate 
of an Exchange-listed company (Barclays PLC) and 
not an Exchange-listed company itself. However, 
Barclays itself, though an affiliate of Barclays PLC, 
would exceed the Exchange’s earnings and 
minimum tangible net worth requirements in 
Section 102. Additionally, the Exchange states that 
the Notes when combined with the original issue 
price of all other Note offerings of the issuer that 
are listed on a national securities exchange (or 
association) does not exceed 25% of the issuer’s net 
worth. Telephone conference between Florence E. 
Harmon, Senior Special Counsel, Division of 
Market Regulation (“Division”), Commission and 
John Carey, Assistant General Counsel, Exchange, 
on April 11 , 2006 (“April 11 Telephone 
Conference”’). 


Notes will trade on the Exchange’s 
equity trading floor, and the Exchange’s 
existing equity trading rules will apply 
to trading the Notes. The Notes will not 
have a minimum principal amount that 
will be repaid and, accordingly, 
payment on the Notes prior to or at 
maturity may be less than the original 
issue price of the Notes. In fact, the 
value of the Index must increase for the 
investor to receive at least the $50 
principal amount per Note at maturity 
or upon exchange or redemption. If the 
value of the Index decreases or does not 
increase sufficiently to offset the 
investor fee (described below), the 


’ investor will receive less, and possibly 


significantly less, than the $50 principal 
amount per Note. In addition, holders of 
the Notes will not receive any interest 
payments from the Notes. The Notes are 
expected to have a term of 10 to 30 
years. The Notes are not callable.” 
Holders who have not previously 
redeemed their Notes will receive a cash 
payment at maturity equal to the 
principal amount of their Notes times 
the index factor on the Final Valuation 
Date (as defined below) minus the 
investor fee on the Final Valuation Date. 
The “index factor” on any given day 
will be equal to the closing value of the 
Index on that day divided by the initial 
index level. The “initial index level” is 
the closing value of the Index on the 
date of issuance of the Notes (the “Trade 
Date”’), and the “‘final index level’”’ is the 
closing value of the Index on the Final 
Valuation Date. The investor fee is equal 
to 0.75% per year times the principal 
amount of a holder’s Notes times the 
index factor, calculated on a daily basis 
in the following manner: The investor 
fee on the Trade Date will equal zero. 
On each subsequent calendar day until 
maturity or early redemption, the 
investor fee will increase by an amount 
equal to 0.75% times the principal 
amount of a holder’s Notes times the 
index factor on that day (or, if such day 
is not a trading day, the index factor on 


the immediately preceding trading day) ~ 


divided by 365. The investor fee is the 
only fee holders will be charged in 
connection with their ownership of the 
Notes. 

Prior to maturity, holders may redeem 
their Notes on any Redemption Date 
(defined below) during the term of the 
Notes, provided that they present at 
least 50,000 Notes for redemption, or 
they act through a broker or other 
financial intermediaries (such as a bank 
or other financial institution not 
required to register as a broker-dealer to 
engage in securities transactions) that 
are willing to bundle their Notes for 


7 April 11 Telephone Conference. 


redemption with other investors’ Notes. 
If a holder chooses to redeem his Notes, 
the holder will receive a cash payment 
on the applicable Redemption Date 
equal to the principal amount of his 
Notes times the index factor on the 
applicable Valuation Date (defined 
below) minus the investor fee on the , 
applicable Valuation Date. A 
“Redemption Date”’ is the third business 
day following a Valuation Date (other 
than the Final Valuation Date (defined 
below)). A “Valuation Date”’ is each 
Thursday from the first Thursday after 
issuance of the Notes until the last 
Thursday before maturity of the Notes 
(the “Final Valuation Date’’) inclusive 
(or, if such date is not a trading day ® the 
next succeeding trading day), unless the 
calculation agent determines that a 
market disruption event, as described 
below, occurs or is continuing on that 
day.® In that event, the Valuation Date 
for the maturity date or corresponding | 
Redemption Date, as the case may be, 
will be the first following trading day on 
which the calculation agent determines 
that a market disrupticn event does not 
occur and is not continuing. In no event, 
however, will a Valuation Date be 
postponed by more than five trading 
days. 

his of the following will be a market 
disruption event: (i) A material 
limitation, suspension or disruption in 
the trading of any Index component that 
results in a failure by the trading facility 
on which the relevant contract is traded 
to report a daily contract reference price 
(i.e., the price of the relevant contract 
that is used as a reference or benchmark 
by market participants); (ii) the daily 
contract reference price for any Index 
component is a “limit price,” which 
means that the daily contract reference 
price for such contract has increased or 
decreased from the previous day’s daily 
contract reference price by the 
maximum amount permitted under the 
applicable rules or procedures of the 
relevant trading facility; (iii) failure by 
AIG-FP and Dow Jones to publish the 
closing value of the Index or of the 
applicable trading facility or other price 
source to announce or publish the daily 
contract reference price for one or more 
Index component; or (iv) any other 
event, if the calculation agent 
determines in its sole discretion that the 
event materially interferes with 


8 A “trading day” is a day on which (i) the value 
of the Index is published by AIGFP. and Dow Jones, 
(ii) trading is generally conducted on the Exchange, 
and (iii) trading is generally conducted on the 
markets on which the futures contracts underlying 
the Index are traded, in each case as determined by 
the calculation agent in its sole discretion. 

° Barclays will serve as the initial calculation 
agent. 
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Barelays’ ability:or the ability of any:of 
Barclays’ affiliates to unwind all ora. 
material portion of a hedge with respect 
to the Notes that Barclays or Barclays’ 
affiliates have-effected or may effect as 
described herein in connection with the 
sale of the Notes.1° 

If a Valuation Date is postponed by 
five trading days, that fifth day will 
nevertheless be the date on which the 
value of the Index will be determined by 
the calculation agent. In such an event, 
the calculation agent will make a good 
faith estimate in its sole discretion of 
the value of the Index. 

To redeem their Notes, holders must 
instruct their broker or other person 
through whom they hold their Notes to 
take the following steps: 

e Deliver a notice of redemption to 
Barclays via e-mail by no later than 11 
a.m. Eastern time (“‘ET”’) on the business 
day prior to the applicable Valuation 
Date. If Barclays receives such notice by 
the time specified in the preceding 
sentence, it will respond by sending the 
holder a confinnation of redemption; 

e Deliver the signed confirmation of 
redemption to Barclays via facsimile in 
the specified form by 4 p.m. ET on the 
same day; Barclays must acknowledge 
receipt in order for the confirmation to 
be effective; and 

e Transfer such holder’s book-entry 
interest in its Notes to the trustee. The 
Bank of New York, on Barclays’ behalf 
at or prior to 10 a.m. ET"! on the 
applicable Redemption Date (the third 
business day following the Valuation 
Date). 

If holders elect to redeem their Notes, 
Barclays may request that Barclays 
Capital Inc. (a broker-dealer) purchase 
the Notes for the cash amount that | 
would otherwise have been payable by 
Barclays upon redemption. In this case, 
Barclays will remain obligated to 
redeem the Notes if Barclays Capital Inc. 
fails to purchase the Notes. Any Notes 
purchased by Barclays Capital Inc. may 
remain outstanding. 


10 Tf a “market disruption event” is of more than 
a temporary nature, the Exchange will file a 
proposed rule change pursuant to Rule 19b—4 
seeking Commission approval to continue to trade 
the Notes. (17 CFR 240.19b—4.) Unless approved for 
continued trading, the Exchange would commence 
delisting proceedings. See “Continued Listing 
Criteria,” infra. Telephone conference between 
Florence E. Harmon, Senior Special Counsel, 
Division, Commission; John Carey, Assistant 
General Counsel, Exchange; and Mike Cavalier, 
Assistant General Counsel, Exchange, on April 10, 
2006 (‘April 10 Telephone Conference”’). 

11 The Exchange authorized the Commission staff 
to clarify time zone references here and elsewhere 
in the proposal. Telephone conference between 
Florence E. Harmon, Senior Special Counsel, 
Division, Commission; John Carey, Assistant 
General Counsel, Exchange; and Mike Cavalier, 
Assistant General Counsel, Exchange, on March 29, 
2006 (“March 29 Telephone Conference”’). 


If an event of defauit:oceurs and the 
maturity of the Notes is accelerated, 
Barclays will pay the default amount in 
respect of the principal of the Notes at 
maturity. The default amount for the 
Notes on any day will be an amount, 
determined by the calculation agent in > 
its sole discretion, equal to the cost of 
having a qualified financial institution, 
of the kind and selected as described 
below, expressly assume all Barclays’ 
payment and other cbligations with 
respect to the Notes as of that day and 
as if no default or acceleration had 
occurred, or to undertake other 
obligations providing substantially 
equivalent economic value to the 3 
holders of the Notes with respect to the 
Notes. That cost will equal: 

¢ The lowest amount that a qualified 
financial institution would charge to 
effect this assumption or undertaking, 

lus 

. e The reasonable expenses, including 

reasonable attorneys’ fees, incurred by 

the holders of the Notes in preparing 
any documentation necessary for this 
assumption or undertaking. 

Indicative Value. An intraday 
“Indicative Value” meant to 
approximate the intrinsic economic 
value of the Notes will be calculated 
and published via the facilities of the 
Consolidated Tape Association every 15 
seconds throughout the NYSE trading 
day on each day on which the Notes are 
traded on the Exchange.? Additionally, 
Barclays or an affiliate will calculate 
and publish the closing Indicative Value 
of the Notes on each trading day at 
www.ipathetn.com. In connection with 
the Notes, the term “Indicative Value” 
refers to the value at a given time based 
on the following equation: 

Indicative Value = Principal Amount 
per Unit x (Current Index Level/ 
Initial Index Level) — Current 
Investor Fee 

Where: 


e Principal Amount per Unit = $50 


12 Additional information about the default 
provisions of the Notes is provided in the 
Exchange’s Form 19b—4 and Barclays Bank PLC 
Registration Statement Form F—3 (333-126811), as 
amended by Amendment No. 1 on September 11, 
2005. 

13 The Indicative Value calculation will be 


' provided for reference purposes only. It is not 


intended as a price or quotation, or as an offer or 
solicitation for the purchase, sale, redemption or 
termination of the Notes, nor does it reflect hedging 
or transaction costs, credit considerations, market 
liquidity, or bid-offer spreads. Published Index 
levels from the index sponsors may occasionally be 
subject to delay or postponement. Any such delays 
or postponements will affect the Current Index 
Level and therefore the Indicative Value of the 
Notes. Index levels provided by the index sponsors 
will not necessarily reflect the depth and liquidity 
of the underlying commodities markets. For this 
reason and others, the actual trading price of the 
Notes may be different from their Indicative Value. 


Current Index Level = The most’ 
recent published level of the Index 
as reported by Dow Jones and AIG— 
FP 


¢ Initial Index Level = The Index level 
on the trade date for the Notes. 

e Current Investor Fee = The most 
recent daily calculation of the 
investor fee with respect to the 
Notes, determined as described 
above (which, during any trading 
day, will be the investor fee 
determined on the preceding 
calendar day). 

The Indicative Value will not reflect 
price changes to the price of an 
underlying commodity between the 
close of trading of the futures contract 
at the relevant futurés exchange and the 
close of trading of the Notes on the 
NYSE at 4 p.m. ET.1* The value of the 
Notes may accordingly be influenced by 
non-concurrent trading hours between 
the NYSE and the various futures 
exchanges on which the futures 
contracts based on the Index 
commodities are traded. While the 
Notes will trade on the NYSE from 9:30 
a.m. to 4 p.m. ET, the table below lists 
the trading hours in ET for each of the 
Index components. 


10:30 a.m.—2:15 p.m. 
10:30 a.m.—2:15 p.m. 
10:30 a.m.—2:15 p.m. 
10.30 a.m.—2.15 p.m. 


10:10 a.m.—2 p.m. 
10:05 a.m.—2 p.m. 


8:10 a.m.—1 p.m. 
8.20 a.m.—1:30 p.m. 
8:25 a.m.—1:25 p.m. 


9:15 a.m.—12:30 p.m. 
9 a.m.—12 p.m. 


Cotton #2 
NYMEX: 
Heating Oil 
Natural Gas 
Unleaded Gaso- 
line 15, 
WTI Crude Oil 


10:30 a.m.—2:15p.m. 


10:05 a.m.—2:30 p.m. 
10 a.m.—2.30 p.m. 
10:05 a.m.—2:30 p.m. 


10 a.m.—2:30 p.m. 


6:55 a.m.—12 p.m. 
7:15 a.m.—11:55 a.m. 
7:10 a.m.—11.55 a.m. 


While the market for futures trading 
for each of the Index commodities is 
open, the Indicative Value can be 
expected to closely approximate the 
redemption value of the Notes. However 


14 April 11 Telephone Conference (confirming 
Notes wili trade until 4 p.m. ET). 

.15QOn March 3, 2006, the Oversight Committee of 
the Dow Jones-AIG Commodity Index announced 
that the Reformulated Gasoline Blendstock for 
Oxygen Blending (“RB”) futures contract traded on 


New York Mercantile Exchange (“NYMEX”’) 


Continued 


CBOT: 
Soybeans ............... 
Soybean Oil .......... 
CME: 
Lean Hogs .............. . 
COMEX: 
j 
GOR 
CSCE: 
NYBOT: 
LME: 
Aluminum ............ 
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the NYSE hours when, . 
the futures contracts have ceased 
trading, spreads and resulting premiums 
or discounts may widen, and therefore, 
increase the difference between the 
price of the Notes and their redemption 
value. The Exchange states that the 
Indicative Value disseminated during 
the NYSE trading hours should not be 
viewed as a real time update of the 
redemption value. 

Description of the Index. The 
Exchange states that all disclosure in 
this filing regarding the Index is derived 
publicly available information. 

The Exchange states that the Index 
was introduced in July 1998 to provide 
a unique, diversified, economically 
rational and liquid benchmark for 
commodities as an asset class. The 
Index is designed to be a diversified 
benchmark for commodities as an asset 
class and reflects the returns that are 
potentially available through an 
unleveraged investment in the futures 
contracts on physical commodities 
comprising the Index '° plus the rate of 
interest that could be earned on cash 
collateral invested in specified Treasury 
Bills.1” The Index currently is composed 
of the prices of 19 exchange-traded 
futures contracts on physical 
commodities. An exchange-traded 
futures contract is a bilateral agreement 
providing for the purchase and sale of 
a specified type and quantity ofa 
commodity or financial instrument 
during a stated delivery month for a 
fixed price. The 19 Index commodities 
selected for 2006 are as follows: 
Aluminum, coffee, copper, corn, cotton, 
crude oil, gold, heating oil, hogs, live 
cattle, natural gas, nickel, silver, 
soybeans, soybean oil, sugar, unleaded 
gasoline, wheat and zinc. Futures 
contracts on the Index are currently 
listed for trading on the Chicago Board 
of Trade (“CBOT”’). The index is a 
proprietary index that AlGI 
International Inc. (‘‘AlGI’’) developed, 
that each year is determined by AIG-FP, 


will replace the New York Harbor Unleaded 
Gasoline (“HU”) futures contract also traded on 
NYMEX. Telephone conference between Brian 
Trackman, Special Counsel, Division, Commission, 
and John Carey, Exchange, on March 30, 2006. 

16 Futures contracts on physical commodities and 
commodity indices are traded on fegulated futures 
exchanges. The Exchange states that futures 
exchanges in the United States are subject to 
regulation by the Commodity Futures Trading 
Commission and futures markets outside the United 
States are generally subject to regulation by 
comparable regulatory authorities. 

17 These returns are calculated by using the 91- 
day U.S. Treasury Bill auction rate, designated as 
“High Rate” as published in the “Treasury Security 
Auction Results” report, pulished by the Bureau of 
the Public Debt currently available on its Web site 
(www.publicdebt.treas.gov/AI/AlGateway), which is 
generally published once per week on Monday. 


subject,to she oversight and approval of. 
the Oversight Committee, and that Dow 
Jones calculates.1® The methodology for 
determining the composition and 
weighting of the Index and for 
calulating its value is subject to 
modification by Dow Jones and AIG-FP 
any time.*? Dow Jones disseminates the 
Index value at least every 15 seconds 2° 
(assuming the Index value has changed 
within such 15 second interval) from 8 
a.m. to 3 p.m. ET and publishes a daily 
Index value at approximately 4 p.m. ET 
on each DJ—AIG Business Day (as 
defined below) on Reuters page 
AIGCII.2? The Index value can still be 
retrieved after 3 p.m. ET until the end 
of the Exchange trading day, but its 
value is generally static after 3 p.m. ET, 
although it may change if settlement 
values for Index components become 
available after that time. A DJ—AIG 
Business Day (‘‘DJ—AIG Business Day’’) 
is a day on which the sum of the 
Commodity Index Percentages (as 
defined below) for the Index 
commodities that are available to trade 
is greater than 50%. For example, based 
on the weighting of the Index 
commodities for 2006, if the CBOT and 
the NYMEX are closed for trading on the 


18 AIG-FP is not a broker-dealer or futures 
commission merchant; however, AIG—PF may have 
such affiliates. Therefore, AIG—FP will (i) 
implement and maintain procedures reasonably 
designed to prevent the use and dissemination by 
relevant employees of AIG-FP. in violation of 
applicable laws, rules and regulations, of material . 
non-public information relating to changes in the 
composition or method of computation or 
calculation of the Index.and (ii) periodically check 
the application of such procedures as they relate to 
officers and directors of AIG—FP directly 
responsible for such changes. Barclays has informed 
the Exchange that Dow Jones does not have any 
affiliates engaged in the securities or commodities 
trading businesses and, as such, does not believe 
that such firewall procedures are necessary in its 
case. In addition, the Oversight Committee and Dow 
Jones will adopt and maintain policies that 
acknowledge their obligations with respect to 
material non-public information. April 11 
Telephone Conference. 

19In such case, the Commission would expect the 
Exchange to file a proposed rule change pursuant 
to Rule 19b—4 {17 CFR 240. 19b-4), seeking 
Commission approval to continue trading the Notes. 
Unless approved for continued trading, the 
Exchange would commence delisting proceedings. 
See “Continued Listing Critera,” infra. April10 
Telephone Conference. 

20 April 11 Telephone Conference. 

21 The Oversight Committee (defined below) may 
exclude any otherwise eligible contract from the 
Index if it determines that it has an inadequate 
trading window. The Index currently includes 
contracts traded on the London Metal Exchange 
(“LME”), which is located in London. During the 
hours where the LME is closed, Dow Jones uses the 
last price and uses the settlement price once it is 
available in order to publish the Index value 
through the end of the trading day. The Index value 
does not reflect any after-hours or overnight trading 
in contracts traded on the LME. 


same. day, a DJ-AIG Business Day will 
not exist.22 

Dow Jones and AIGI have established — 
the Dow Jones-AIG Commodity Index 
Oversight Committee (the Oversight” 
Committee’’) to assist them in 
connection with the operation of the 
Index. The Exchange states that the 
Oversight Committee includes 
prominent members of the financial and 
academic communities selected by AlG— 
FP and meets annually to consider any 
changes to be made to the Index for the 
coming year.23 The Oversight 
Committee may also meet at such other 
times as may be necessary. As described 
in more detail below, the Index is re- 
weighted and rebalanced each year in 
January on a price-percentage basis. The 
annual weightings for the Index are 
determined each year in June or July by 
AIG-—FP under the supervision of the 
Oversight Committee, announced after 
approval by the Oversight Committee, 
and implemented the following January. 
The composition of the Index for 2006 
was approved following a meeting in 
July 2005. The Index reweighting and 
rebalancing took place in January 2006 
based on the following composition 
percentages for the Index for 2006: 


THE Dow JONES-AIG COMMODITY 
INDEXSM 2006 COMMODITY INDEX 
PERCENTAGES 


Commodity weighting Percent 


Natural Gas 
Crude Oil 
Unleaded Gas 24 
Heating Oil 


12.315174 
12.783801 
4.054908 
3.846118 
6.093791 
4.351381 
4.772085 
5.873635 
7.766934 
2.765764 
6.851975 
5.880787 
2.702377 
2.659153 
6.220211 


2.931553 


22 The Index value will be disseminated at least 
every 15 seconds and the daily Index value to be 
calculated and disseminated during the time the 
Notes trade on the Exchange. April 11 Telephone 
Conference. 

23 The following are the current members of the 
Oversight Committee and each member’s respective 
affiliation: John Crow (director of Rockwater Capital 
Corporation and former Governor of the Bank of 
Canada), Daniel M. Raab (AIG), Gilles Poulin 
(National Bank of Canada), Ronald Layard- 
Liesching (Pareto Partners), Stephen Figlewski 
(Professor of Finance at New York University) and 
John A. Prestbo (Dow Jones). 

24 See footnote 15, Supra. 
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The Exchange states that a number of 
commodities have been selected that are 
believed to be sufficiently significant to 
the world economy to merit 
consideration for inclusion in the Index 
and which are the subject of a qualifying 
related futures contract. With the 
exception of several metals contracts 
(aluminum, lead, tin, nickel and zinc) 
that trade on the LME, each of the 
potential commodities is the subject of 
a futures contract that trades on a U.S. 
exchange. The 23 potential commodities 
currently considered for inclusion in the 
Index are aluminum, cocoa, coffee, 
copper, corn, cotton, crude oil, gold, 
heating oil, lead, cattle, hogs, natural 


gas, nickel, platinum, silver, soybeans, 
soybean oil, sugar, tin, unleaded 
gasoline,?5 wheat and zinc. The 19 
Index commodities selected for 2006 are 
as follows: Aluminum, coffee, copper, 
corn, cotton, crude oil, gold, heating oil, 
hogs, live cattle, natural gas, nickel, 
silver, soybeans, soybean oil, sugar, 
unleaded gasoline, wheat and zinc. 

A futures contract known as a 
Designated Contract is selected for each 
commodity. With the exception of 
several LME contracts, where the 
Oversight Committee believes that there 
exists more than one futures contract 
with sufficient liquidity to be chosen as - 
a Designated Contract for a commodity, 
the Oversight Committee selects the 


futures contract that is traded in North 
America and denominated in dollars. If 
more than one such contract exists, the 
Oversight Committee selects the most 
actively traded contract. Data 
concerning this Designated Contract 
will be used to calculate the Index. The 
termination or replacement of a futures 
contract on an established exchange 
occurs infrequently; if a Designated 
Contract were to be terminated or 
replaced, a comparable futures contract 
would be selected, if available, to 
replace that Designated Contract. The 
Designated Contracts for the 
commodities included in the Index for 
2005 were as follows: 


INDEX BREAKDOWN AS OF DECEMBER 30, 2005 


Commodity 


Designated contract 


Weightin 
(Percent 


Aluminum 


Coffee “C” . 


High Grade Primary Aluminum 


Copper 


Corn 


Cotton 


Light, Sweet Crude Oil 


Gold 


Heating Oil Heating Oil 


Live Cattle Live Cattle ... 


Lean Hogs Lean Hogs 


Natural Gas 
Primary Nickel 


Silver Silver 


Henry Hub Natural Gas 


Soybeans Soybeans 


Sugar 
Unleaded Gasoline 26 


Wheat 


World Sugar No. 11 
New York Harbor Unteaded Gasoline .... 


Soybean Oil 


Special High Grade Zinc 


For the purposes of applying the 
diversification rules discussed above 
and below, the commodities considered 
for inclusion in the Index are assigned 
to “Commodity Groups.” 2° The 
Commodity Groups and their effective 
target rounded weightings for 2006 are 
as follows: 


INDEX BREAKDOWN BY COMMODITY 


Percent 


33.00000 
8.22021 
18.09429 
10.44517 
21.17842 
9.06191 


Energy 
Precious Metals 
Industrial Metals 
Livesiock 
Grains 
Softs 


Commodities included in 2006 are: 


Energy: Crude Oil, Heating Oil, Natural 
Gas, Unleaded Gasoline 27 | 


25 Td. 


Precious Metals: Gold, Silver 
Industrial Metals: Aluminum, Copper, 
Nickel, Zinc 
Livestock: Lean Hogs, Live Cattle 
Grains: Corn, Soybeans, Wheat, Soybean 
Oil 
Softs: Coffee, Cotton, Sugar 
The relative weightings of the 
component commodities included in 
the Index are determined annually 
according to both liquidity and dollar. . 
adjusted production data in 7/ and 
shares, respectively. Each June, for each 
commodity designated for potential 
inclusion in the Index, liquidity is 
measured by the Commodity Liquidity 
Percentage (‘“‘CLP’’) and production by 
the Commodity Production Percentage 
(“CPP’’). The CLP for each commodity 
is determined by taking a five-year 
average of the product of trading volume 
and the historic dollar value of the 
Designated Contract for that commodity, 
and dividing the result by the sum of 


such products for all commodities 
which were designated for potential 
inclusion in the Index. The CPP is 
determined for each commodity by 
taking a five-year average of annual 
world production figures, adjusted by 
the historic dollar value of the 
Designated Contract, and dividing the 
result by the sum of such production 
figures for all the commodities, which 
were designated for potential inclusion 
in the Index. The CLP and the CPP are 
then combined (using a ratio of 2:1) to 
establish the Commodity Index 
Percentage (“CIP”) for each commodity. 
This CIP is then adjusted in accordance 
with certain diversification rules in 
order to determine the commodities, 
which will be included in the Index and 
their respective percentage weights. 


The Index is designed to provide 
diversified exposure to commodities as 
an asset class. To ensure that no single 


27 Id. 


GROUP 
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commodity or commodity sector 

dominates the Index, the following 

diversification rules are applied to the 

annual re-weighting and rebalancing of 

the Index as of January of the applicable 
ear: 

e No related group of commodities 
designated as a “Commodity Group” 
(e.g., energy, precious metals, livestock, 
or grains) may constitute more than 
33% of the Index. 

e No single commodity may 
constitute more than 15% of the Index. 

¢ No single commodity, together with 
its derivatives (e.g., crude oil, together 

‘ with heating oil and unleaded gasoline), 
may constitute more than 25% of the 
Index. 

e No single commodity that is in the 
Index may constitute less than 2% of 
the Index. 

Following the annual re-weighting 
and rebalancing of the Index in January, 
the percentage of any single commodity 
or group of commodities at any time 
prior to the next re-weighting or 
rebalancing will fluctuate and may 
exceed or be less than the percentages 
set forth above. 

Following application of the 
diversification rules discussed above, 
CIPs are incorporated into the Index by 
calculating the new unit weights for 
each Index commodity. Near the 
beginning of each new calendar year 
(the “CIM Determination Date’’), the 
CIPs, along with the settlement prices 
on that date for Designated Contracts 
included in the Index, are used to 
determine a Commodity Index 
Multiplier (““CIM’’) for each Index 
commodity. This CIM is used to achieve 
the percentage weightings of the Index 
commodities, in dollar terms, indicated 

_ by their respective CIPs. After the CIMs 
are calculated, they remain fixed 
throughout the year. As a result, the 
observed price percentage of each Index 
commodity will float throughout the 
year, until the CIMs are reset the 
following year based on new CIPs. 

The Index is composed of futures 
contracts on physical commodities. 
Unlike equities, which typically entitle 
the holder to a continuing stake in a 
corporation, commodity futures 
contracts normally specify a certain date 
for the delivery of the underlying 
physical commodity. In order to avoid 
delivering the underlying physical 
commodities and to maintain exposure 
to the underlying physical commodities, 
periodically futures contracts on 
physical commodities specifying 
delivery on a nearby date must be sold 
and futures contracts on physical 
commodities that have not yet reached 
the delivery period must be purchased. 
The rollover for each contract occurs 


over a period of five DJ—AIG Business 
Days each month according to a pre- 
determined schedule. This process is 
known as “rolling” a futures position. 
The Index is a “rolling index.” 

The Index is calculated by Dow Jones 
by applying the impact of the changes 
to the futures prices of commodities 
included in the Index (based on the 
commodities’ relative weightings). Once 
the CIMs are determined as discussed 
above, the calculation of the Index is a 


‘mathematical process whereby the CIMs 


for the Index commodities are 
multiplied by the daily settlement 
prices in U.S. dollars for the applicable 
Designated Contracts. These products 
are then summed. During the rollover 
period, the sum includes both nearby 
and deferred contracts weighted 
according to the specified roll 
percentage. The percentage change in 
this sum from the prior day is then 
applied to the prior Index value. 
Finally, the value of one day’s interest 
is added, calculated using the most 
recent (lagged by one day) 91-Day U.S. 
Treasury Bill Auction High Rate to 
arrive at the current Index value. Dow 
Jones disseminates the Index value at 
least every 15 seconds (assuming the 
Index value has changed within such 
fifteen-second interval) from 8 a.m. to 3 
p.m. ET, and publishes a daily Index 
value at approximately 4 p.m. ET on 
each DJ—AIG Business Day on its Web 
site at http://www.djindexes.com.”® 

Since its inception, the Index has 
experienced significant fluctuations. 
Any historical upward or downward 
trend in the value of the Index during 
any period shown below is not an 
indication that the value of the Index is 
more or less likely to increase or 
decrease at any time during the term of 
the Notes. The historical Index levels do 
not give an indication of future 
performance of the Index. There can be 
no assurance that the future 
performance of the Index or the Index 
commodities will result in holders of 
the Notes receiving a positive return on 
their investment. For purposes of 
determining the average index 
performance, the initial index level will 
be the closing level of the Index on the 
initial valuation date. 

The Index was launched on July 14, 
1998. The Exchange states that all data 
relating to the period prior to the launch 
of the Index is an historical estimate by 
the index sponsors using available data 
as to how the Index may have 
performed in the pre-launch. period 


28 The Index value is static from 3 p.m. to 4 p.m. 
ET other than modifications to reflect settlement 
prices becoming available. = 11 Telephone 
Conference. 


based upon the percentage weightings 
in effect in 1998. The Exchange states 
that such data does not represent actual 
performance and should not be 
interpreted as an indication of actual 
performance. 

Accordingly, the following table 
illustrates: 

(i) On a hypothetical basis, how the 
Index would have performed from 
December 31, 1991 to December 31, 1997 
based on the selection criteria and 
methodology described above; and 

(ii) On an actual basis, how the Index 
has performed from December 31, 1998 
onwards. 


December 31, 1991 
December 31, 1992 
December 31, 1993 
December 30, 1994 
December 29, 1995 .. 
December 31, 1996 .. 
December 31, 1997 
December 31, 1998 
December 31, 1999 
December 29, 2000 
December 31, 2001 
December 31, 2002 
December 31, 2003 
December 31, 2004 
December 30, 2005 


Source: Bloomberg. 


If AIG—FP and Dow Jones discontinue 
publication of the Index and they or any 
other person or entity publishes a 
substitute index that the calculation 
agent determines is comparable to the 
Index and approves as a successor 
index, then the calculation agent will 
determine the value of the Index and the 
amount payable at maturity or upon 
redemption by reference to such 
successor index.” If the calculation 
agent determines that the publication of 
the Index is discontinued and that there 
is no successor index, or that the closing 
value of the Index is not available 
because of a market disruption event or 
for any other reason, on the date on 
which the value of the Index is required 
to be determined, or if for any other 
reason the Index is not available to 
Barclays or the calculation agent on the 
relevant date, the calculation agent will 
determine the amount payable by a 
computation methodology that the 
calculation agent determines will as 
closely as reasonably possible replicate 
the Index.3° 

If the calculation agent determines 
that the Index, the Index components, or 
the method of calculating the Index has 


112.755 
129.908 
160.001 
154.579 


29In such an event, the Commission would 
expect the Exchange to file a proposed rule change 
seeking approval to continue trading the Notes. 
Unless approved for continued trading, the 
Exchange would commence delisting proceedings. 
See “Continued Listing Criteria,” infra. April 10 
Telephone Conference. 

30 Td. 
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been changed at any time in any 
respect—including any addition, 
deletion or substitution and any _ 
reweighting or rebalancing of Index 
components, and whether the change is 
made by AIG-FP and Dow Jones under 
their existing policies or following a 
modification of those policies, is due to 
the publication of a successor index, is 
due to events affecting one or more of 
the Index components, or is due to any 
other reason—then the calculation agent 
will be permitted (but not required) to 
make such adjustments to the Index or 
method of calculating the Index as it 
believes are appropriate to ensure that 
the value of the Index used to determine 
the amount payable on the maturity date 
or upon redemption is equitable.1 

The Exchange states that all 
determinations and adjustments to be 
made by the calculation agent with 
respect to the value of the Index and the 
amount payable at maturity or upon 
redemption or otherwise relating to the 
value of the Index may be made by the 

calculation agent in its sole discretion.*2 
Continued Listing Criteria. The 
Exchange prohibits the initial and/or 
continued listing of any security that is 
not in compliance with Rule IOA-3 
under the Act.33 

The Exchange will delist the Notes: 

e If, (i) following the initial twelve 
month period from the date of 
commencement of trading of the Notes, 
the Notes have more than 60 days 
remaining until maturity and there are 
fewer than 50 beneficial holders of the 
Notes for 30 or more consecutive trading 
days; (ii) if fewer than 50,000 Notes 
remain issued and outstanding; or (iii) 
if the market value of all outstanding 
Notes is less than $1,000,000; 

e Ifthe Index value ceases to be 
calculated or available during the time 
the Notes trade on the Exchange on at 
least a 15 second basis through one or 
more major market data vendors; 

e If, during the time the Notes trade 
on the Exchange, the Indicative Value 
ceases to be available on a 15 second 
delayed basis; or 

e If such other event shall occur or 
condition exists which in the opinion of 
the Exchange makes further dealings on 
the Exchange inadvisable. 

Additionally, the Exchange will file a 
proposed rule change pursuant to Rule 
19b—4 under the Act 34 seeking approval 
to continue trading the Notes and unless 
approved, the Exchange will commence 
delisting the Notes if: 


31 Id. 
32 Td. 
3317 CFR 240.10A-3. 
3417 CFR 240.19b—4. 


e Dow Jones and AIG-FP 
substantially change either the Index 
component selection methodology or 
the weighting methodology; 


e Ifa new component is added to the 
Index (or pricing information is used for 
a new or existing component) that 
constitutes more than 10% of the weight 
of the Index with whose principal 
trading market the Exchange does not 
have a comprehensive surveillance 
sharing agreement;?° or 

e Ifa successor or substitute index is 


~ used in connection with the Notes. The 


filing will address, among other things 
the listing and trading characteristics of 
the successor or substitute index and 
the Exchange’s surveillance procedures 
applicable thereto. 


Trading Rules. The Exchange’s 
existing equity trading rules will apply 


_ to trading of the Notes. The Notes will 


trade between the hours of 9:30 a.m. and 
4 p.m. ET 36 and will be subject to the 
equity margin rules of the Exchange.” 


1. Trading Halts. The Exchange will 
cease trading the Notes if there is a halt 
or disruption in the dissemination of the 
Index value or the Indicative Value.#8 
The Exchange will also cease trading the 
Notes if a “market disruption event” 
occurs that is of more than a temporary 


. nature.39 In the event that the Exchange 


is open for business on a day that is not 
a DJ—AIG Business Day, the Exchange 
will not permit trading of the Notes on 
that day. 


2. Specialist Trading Obligations. The 
Exchange has proposed Supplementary 
Material .10 to proposed NYSE Rule 
1301B *° in order to apply the 
provisions of NYSE Rule 1300B(b) and 
NYSE Rule 1301B to certain Notes listed 
on the Exchange pursuant to Section 
703.19 (“Other Notes”’) of the 
Exchange’s Listed Company Manual. 
Specifically, NYSE Rules 1300B(b) and 
1301B will apply to Notes listed under 
Section 703.19 where the price of such 
Notes is based in whole or part on the 


_ price of (a) a commodity or 


commodities, (b) any futures contracts 
or other derivatives based on a 


35 April 10 Telephone Conference. 

36 March 29 Telephone Conference. 

37 See NYSE Rule 431. 

38 In the event the Index value or Indicative Value 
is no longer calculated or disseminated, the 
Exchange would immediately contact the 
Commission to discuss measures that may be 
appropriate under the circumstances. 

39 [n the event a “market disruption event” occurs 
that is of more than a temporary nature, the 
Exchange would immediately contact the 
Commission to discuss measures that may be 
appropriate under the circumstances. 

40 See Amendment No. 1 to SR-NYSE-2006-17, 
filed with the Commission on March 24, 2006. 


commodity or commodities, or (c) any 
index based on either (a) or (b) above. 

As a result of application of NYSE 
Rule 1300B(b), the specialist in the 
Notes, the specialist’s member 
organization and other specified persons 
will be prohibited under paragraph (m) 
of NYSE Rule 105 Guidelines from 
acting as market maker or functioning in 
any capacity involving market-making 
responsibilities in the Index 
components, the commodities 
underlying the Index components, or 
options, futures or options on futures on 
the Index, or any other derivatives 
(collectively, “derivative instruments’) 
based on the Index or based on any 
Index component or any physical 
commodity underlying an Index 
component. If the member organization 
acting as specialist in the Notes is 
entitled to an exemption under NYSE 
Rule 98 from paragraph (m) of NYSE 
Rule 105 Guidelines, then that member 
organization could act in a market 
making capacity in the Index 
components, the commodities 
underlying the Index components, or 
derivative instruments based on the 
Index or based on any Index component 
or commodity underlying an Index 
component, other than as a specialist in 
the Notes themselves, in another market 
center. 

Under NYSE Rule 1301B(a), the 
member organization acting as specialist 
in the Notes (1) will be obligated to 
conduct all trading in the Notes in its 
specialist account, (subject only to the 
ability to have one or more investment 
accounts, all of which must be reported 
to the Exchange), (2) will be required to 
file with the Exchange and keep current 
a list identifying all accounts for trading 
in the Index components or the physical 
commodities underlying the Index 
components, or derivative instruments 
based on the Index or based on the 
Index components or the physical 
commodities underlying the Index 
components, which the member 
organization acting as specialist may 
have or over which it may exercise 
investment discretion, and (3) will be 
prohibited from trading in the Index 
components or the physical 
commodities underlying the Index 
components, or derivative instruments 
based on the Index or based on the 
Index components or the physical 
commodities underlying the Index 
components, in an account in which a 
member organization acting as 
specialist, controls trading activities 
which have not been reported to the 
Exchange as required by NYSE Rule 
1301B. 

Under NYSE Rule 1301B(b), the 
member organization acting as specialist 
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in the Notes will be required to make 
available to the Exchange such books, 
records or other information pertaining 
to transactions by the member 
organization and other specified persons 
for its or their own accounts in the 
Index components or the physical 
commodities underlying the Index 
components, or derivative instruments 
based on the Index or based on the 
Index components or the physical 
commodities underlying the Index 
components, as may be requested by the 
Exchange. This requirement is in 
addition to existing obligations under 
Exchange rules regarding the production 
of books and records. 

Under NYSE Rule 1301B(c), in 
connection with trading the Index 
components or the physical 
commodities underlying the Index 
components, or derivative instruments 
based on the Index or based on the 
Index components or the physical 
commodities underlying the Index 
components, the specialist could not 
use any material nonpublic information 
received from any person associated 
with a member or employee of such 
person regarding trading by such person 
or employee in the Index components or 
the physical commodities underlying 
the Index components, or derivative 


instruments based on the Index or based- 


on the Index components or the 
physical commodities underlying the 
Index components. 

3. Surveillance. The Exchange 
represents that its surveillance 
procedures are adequate té properly 
monitor the trading of the Notes and the 
Index components. The Exchange will 
rely upon existing NYSE surveillance 
procedures governing equities with 
respect to surveillance of the Notes. The 
Exchange believes that these procedures 
_ are adequate to monitor Exchange 
trading of the Notes and to detect 
violations of Exchange rules, 
consequently deterring manipulation. In 
this regard, the Exchange currently has 
the authority under NYSE Rule 476 to 
request the Exchange specialist in the 
Notes to provide NYSE Regulation with 
information that the specialist uses in 
connection with pricing the Notes on 
the Exchange, including specialist, 
proprietary or other information 
regarding Notes, commodities, futures, 
options on futures or other derivative 
instruments. The Exchange believes it 
_ also has authority to request any other 
information from its members— 
including floor brokers, specialists and 
“upstairs” firms—to fulfill its regulatory 
obligations. 

With regard to the Index components, 
the Exchange can obtain market 
surveillance information with respect to 


transactions occurring on the LME, 
including customer identity 
information, pursuant to a 
memorandum of understanding with the 
LME. The Exchange also has access to 
transaction information, including 
customer identity information with 
respect to all contracts traded on the 
NYMEX and COMEX pursuant to the 
Exchange’s information sharing 
agreement with NYMEX. All of the 
other trading venues on which current 
Index components are traded, namely 
CBOT, CSCE and CME, are members of 
the Intermarket Surveillance Group, and 
the Exchange therefore has access to all 
relevant trading information with 
respect to those contracts without any 
further action being required on the part 
of the Exchange. All these surveillance 
arrangements constitute comprehensive 
surveillance sharing arrangements. 

Suitability. Pursuant to NYSE Rule 
405, the Exchange will impose a duty of 
due diligence on its members and 
member firms to learn the essential facts 
relating to every customer prior to 
trading the Notes.*! With respect to 
suitability recommendations and risks, 
the Exchange will require members, 
member organizations and employees 
thereof recommending a transaction in 
the Notes: (1) To determine that such 
transaction is suitable for the customer, 
and (2) to have a reasonable basis for 
believing that the customer can evaluate 
the special characteristics of, and is able 
to bear the financial risks of, such _ 
transaction. 

Information Memorandum.*? The 
Exchange will, prior to trading the 
Notes, distribute a memorandum to the 
membership providing guidance with 
regard to member firm compliance 
responsibilities (including suitability 
recommendations) when handling 
transactions in the Notes. The 
memorandum will note to members 
language in the prospectus used by 
Barclays in connection with the sale of 
the Notes regarding prospectus delivery 
requirements for the Notes. Specifically, 
in the initial distribution of the Notes,** 
and during any subsequent distribution 


41 NYSE Rule 405 requires that every member, 
member firm or member corporation use due 
diligence to learn the essential facts relative to 
every customer and to every order or account 


accepted. 


42 The Exchange initially referred to the 
distributed document in its filing as an 
“Information Circular.” The Exchange requested 
that the Commission change the Reference to an 
“Information Memorandum” in the Commission’s 
Notice. 

Telephone conference between Kristie Diemer, 
Attorney, Division, Commission, and John Carey, 
Assistant General Counsel, Exchange, on April 10, 
2006. 


43 The Registration Statement reserves the right to 


do‘subsequent distributions of these Notes. 


of the Notes, NYSE members will 
deliver a prospectus to investors 
purchasing from such distributors.*+ 

The memorandum will discuss the 
special characteristics and risks of 
trading this type of security. 
Specifically, the memorandum, among 
other things, will discuss what the 
Notes are, how the Notes are redeemed, 
applicable Exchange rules, 
dissemination of information regarding 
the Index value and the Indicative 
Value, trading information, and 


-applicable suitability rules. 


The memorandum will also notify 
members and member organizations 


‘about the procedures for redemptions of 


Notes and that Notes are not 


-individually redeemable but are 


redeemable only in aggregations of at 
least 50,000 Notes. 

‘The memorandum will also 
the fact that there is no regulated source 
of last sale information regarding 
physical commodities and that the SEC 
has no jurisdiction over the trading of 
physical commodities or the futures 
contracts on which the value of the 
Notes is based, and that the CFTC has 
no regulatory jurisdiction over the 
trading of certain foreign based futures 
contracts. The memorandum will also 
discuss other exemptive or no-action 
relief under the Act provided by the 
Commission staff.4® 


2. Statutory Basis 


The NYSE believes that the proposed 
rule change is consistent with the 
requirements of Section 6(b)(5),*® that 
an exchange have rules that are 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to, and 
perfect the mechanism of a free and 
open market and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will i impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


The Exchange has neither solicited 
nor received written comments on the _ 
proposed rule change. 


44 April 10 Telephone Conference. 
45 March 29 Telephone Conference. 
4615 U.S.C. 78f(b)(5). 
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III. Date of Effectiveness of the. 
- Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

The Commission is considering 
granting accelerated approval of the 
proposed rule change at the end of a 15- 
day comment period.” 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 

- including whether the proposed rule 
change is consistent with the Exchange 
Act. Comments may be submitted by 
any of the following methods: ~ 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtm]); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NYSE-2006-16 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, Notes 
and Exchange Commission, 100 F 
Street, NE, Washington, DC 20549- 
1090. 


All submissions should refer to File ° 
Number SR-NYSE-2006-16. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 


47 The NYSE has requested accelerated approval 
of this proposed rule change prior to the 30th day 
after the date of publication of the notice ofthe _ 
filing thereof, following the conclusion of a 15-day 
comment period. March 29 Telephone Conference. 


proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. all 
submissions should refer to File 
Number SR-NYSE-2006-16 and should 
be submitted on or before May 8, 2006. 
For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.4® 


Jill M. Peterson, 

Assistant Secretary. 
[FR Doc. 06-3761 Filed 4—20—06; 8:45 am] 
BILLING CODE 8010-01-M 


SELECTIVE SERVICE SYSTEM 


Form Submitted to the Office of 
Management and Budget for Extension 
of Clearance 


AGENCY: Selective Service System. 
ACTION: Notice. 


The form described below has been 
submitted to the Office of Management 
and Budget (OMB) for extension of 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35): 


SSS FORM 22 


Title: Claim Documentation Form— 
Conscientious Objector. 

Purpose: The form will be used to 
document a claim for classification as a 
conscientious objector in the event that 
inductions into the Armed Forces are 
resumed. 

Respondents: Registrants who claim 
to be conscientious objectors. 

Frequency: One-time. 

Burden: The reporting burden is one 
hour per individual. 

Copies of the above identified form 
can be obtained upon written request to 
the Selective Service System, Reports 
Clearance Officer, Arlington, Virginia 
22209-2425. 

Written comments and 
recommendations for the proposed 
extension of clearance of the form 
should be sent within 30 days of 
publication of this notice to the 


4817 CFR 200.30—3(a)(12). 


Selective Service System, Reports 
Clearance Officer, Arlington, Virginia, 
22209-2425. 

A copy of the comments should be 
sent to the Office of Information and 
Regulatory Affairs, Attention: Desk 
Officer, Selective Service System, Office 
of Management and Budget, New 
Executive Office Building, Room 3235, 
Washington, DC 20435. 


Dated: April 11, 2006. 
S. Eric Benson, 
Deputy Director. 
[FR Doc. 06-3813 Filed 4-20-06; 8:45 am] 
BILLING CODE 8015-01-M 


SMALL BUSINESS ADMINISTRATION 
[Disaster Declaration #10450 and #10451] 
Oklahoma Disaster 4OK-—00005 


AGENCY: U.S. Small Business 
Administration. 


ACTION: Notice. 


SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of Oklahoma 
(FEMA-—1637—DR), dated April 13, 2006. 

Incident: Severe storms and 
tornadoes. 

Incident Period: March 12, 2006 and 
continuing. 

Effective Date: April 13, 2006. 

Physical Loan Application Deadline 
Date: June 12, 2006. 

Economic Injury (EIDL) Loan 
Application Deadline Date: January 15, 
2007. 

ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, National Processing 
and Disbursement Center, 14925 
Kingsport Road, Fort Worth, TX 76155. 


FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, ° 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
April 13, 2006, applications for disaster 
loans may be filed at the address listed 
above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties (Physical Damage and 

Economic Injury Loans): Delaware. 
Contiguous Counties (Economic Injury 
Loans Only): 
Oklahoma: Adair, Cherokee, Craig, 
Mayes, and Ottawa. 
Arkansas: Benton. 
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Missouri: Mcdonald. 
The Interest Rates are: 


Percent 


For Physical Damage: 
Homeowners with Credit Avail- 
able Elsewhere 5.750 
able Elsewhere 2.875 
Businesses with Credit Available 
Elsewhere 
Other (Including Non-Profit Orga- 
nizations) with Credit Available 
Businesses and Non-Profit Orga- 
nizations without Credit Avail- 
able Elsewhere 
For Economic Injury: 
Businesses & Small Agricultural 
Cooperatives without Credit 
Available Elsewhere ................ 


7.408 


5.000 


4.000 


The number assigned to this disaster 
for physical damage is 10450 C and for 
economic injury is 10451 0. 


(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 


Herbert L. Mitchell, 


Associate Administrator for Disaster 
Assistance. 


[FR Doc. E6-6002 Filed 4-20-06; 8:45 am] 
BILLING CODE 8025-01-P 


SOCIAL SECURITY ADMINISTRATION 
The Ticket To Work and Work 
Incentives Advisory Panel Meeting 


AGENCY: Social Security Administration 
(SSA). 
ACTION: Notice of teleconference. 


DATES: May 11, 2006—2 p.m. to 4 p.m. 
Eastern Daylight Savings Time. Ticket 
To Work and Work Incentives Advisory 
Panel Conference Call. Call-in number: 
1-877-675-5901. Pass code: 19039. 
Leader/Host: Berthy De la Rosa-Aponte. 
SUPPLEMENTARY INFORMATION: 

Type of meeting: On May 11, 2006, 
the Ticket To Work and Work Incentives 
Advisory Panel (the “Panel”’) will hold 
a teleconference. This teleconference 
meeting is open to the public. 

Purpose: in accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act, the Social Security 
Administration (SSA) announces this 
teleconference meeting of the Ticket To 
Work and Work Incentives Advisory 
Panel. Section 101(f) of Public Law 106— 
170 establishes the Panel to advise the 
President, the Congress, and the 
Commissioner of SSA on issues related 
to work incentive programs, planning, 
and assistance for individuals with 
disabilities as provided under section - 
101(f)(2)(A) of the Act. The Panel is also 


4.000 . 


to advise the Commissioner on matters 
specified in section 101(f)(2)(B) of that 
Act, including certain issues related to 
the Ticket To Work and Self-Sufficiency 
Program established under section 

101 (a). 

The interested public is invited to 
listen to the teleconference by calling 
the phone number listed above. Public 
testimony will not be taken. 

Agenda: The full agenda for the 
meeting will be posted on the Internet 
at http://www.ssa.gov/work/panel at 
least one week before the starting date 
or can be received, in advance, 
electronically or by fax upon request. 

Contact Information: Records are kept 
of all proceedings and will be available 
for public inspection by appointment at 
the Panel office. Anyone requiring 
information regarding the Panel should 
contact the staff by: 

e Mail addressed to the Social 
Security Administration, Ticket To 
Work and Work Incentives Advisory 
Panel Staff, 400 Virginia Avenue, SW., 
Suite 700, Washington, DC 20024. 

e Telephone contact with Tinya 
White-Taylor at (202) 358-6420. 

e Fax at (202) 358-6440. 

e E-mail to TWWIIAPanel@ssa.gov. 

Dated: April 11, 2006. 

Chris Silanskis, 

Designated Federal Officer. 

[FR Doc. E6—5969 Filed 4—20—06; 8:45 am}. 
BILLING CODE 4191-02-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Proposed Advisory Circular 120—XX, 
Damage Tolerance Inspections for 
Repairs 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Notice of availability of | 
proposed Advisory Circular (AC) 120- 
XX, and request for comments. 


SUMMARY: This notice announces the 
availability of and requests comments 
on a proposed advisory circular (AC) 
which sets forth an acceptable means, 
but not the only means, of 
demonstrating compliance with the 
provisions of the airworthiness _ 
standards for transport category 
airplanes related tg damage tolerance 
inspections for repairs. This proposed 
AC complements revisions to the 
airworthiness standards that are being 
-proposed by a separate notice. This 
notice is necessary to give all interested 
persons an opportunity to present their 
views on the proposed AC. 


DATES: Comments must be received on 
or before June 20, 2006. 

ADDRESSES: Send all comments on this 
proposed AC to: Federal Aviation 
Administration, Attention: Greg 
Schneider, Airframe/Cabin Safety 
Branch, ANM-115, FAA, Transport 
Airplane Directorate, Aircraft 
Certification Service, 1601 Lind Avenue 
SW., Renton, WA 98055-4056. 
Comments may be inspected at the 
above address between 7:30 a.m. and 4 
p.m. weekdays, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Kenna Sinclair, Transport Standards 
Staff, at the address above, telephone 
(425) 227-1556. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
comment on the proposed AC by 
submitting such written data, views, or ° 
arguments, as they may desire. 
Commenters should identify AC 120- 
XX and submit comments, in duplicate, 
to the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the Transport Standards 
Staff before issuing the final AC. The 
proposed AC can be found and 
downloaded from the Internet at http:// 
www.faa.gov/aircraft/draft_docs. A 
paper copy of the proposed AC may be 
obtained by contacting the person 
named above under the caption FOR - 
FURTHER INFORMATION CONTACT. . 
Discussion 

This proposed AC would provide 
guidance material for design approval 
holders and operators for developing 
and incorporating damage tolerance 
inspections and procedures (DTIP). The 
proposed AC would support compliance 
with Title 14 Code of Federal 
Regulations (14 CFR) 121.370a and 14 
CFR 129.16, the Aging Airplane Safety 
Final Rule (AASFR), with respect to 
repairs. For compliance, operators 
would need to demonstrate that new 
and existing repairs would have an 
evaluation and DTIP or other 
procedures implemented, if needed. The 
proposed AC would be applicable to 
repairs that affect fatigue critical 
structure. The AASFR also requires 
operators to incorporate DTIP for 
alterations that affect fatigue critical 
structure. The Aviation Rulemaking 
Advisory Committee (ARAC) 
Airworthiness Assurance Working 
Group (AAWG) is currently developing 
guidance for developing DTIP for such 
alterations. It is anticipated that this 
guidance will be incorporated into this 
AC. Upon completion of this work, the 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006 / Notices 


20751 


FAA plans to issue a'revision to this AC 
that will include guidance applicable to 
both repairs and alterations. 

The proposed AC supports 
compliance with the part 25 revisions 
proposed in Notice No. 05-11 entitled 
“Damage Tolerance Data for Repairs and 
Alterations” published in this same 
edition of the Federal Register. 

Issued in Washington, DC, on — 43, 
2006. 

James J. Ballough, 

Director, Flight Standards Service, Aviation 
‘Safety. 

Dorenda D. Baker, 

Acting Director, Aircraft Certification Service, 
Aviation Safety. 

[FR Doc. 06-3757 Filed 4-20-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION. 
Federal Highway Administration 


Environmental Impact Statement: 
Tolland County, CT 


AGENCY: Federal Highway 
Administration (FHWA), Department of 
Transportation (DOT). 

ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement (EIS) 
will be prepared for the proposed 3,400- 
foot (1.0 km) extension of North Hillside 
Road from its current terminus 
northward to U.S. Route 44 in Tolland 
County, Connecticut. 
FOR FURTHER INFORMATION CONTACT: 
Bradley D. Keazer, Division 
Administrator, Federal Highway 
Administration, 628-2 Hebron Avenue, 
Suite 303, Glastonbury, Connecticut 
06033, telephone: (860) 659-6703, ext. 
3009; or Richard A. Miller, Esq., 
Director of Environmental Policy, 
University of Connecticut, 31 LeDoyt 
Road U-3055, Storrs, Connecticut, 
06269-3055, telephone: (860) 486-8741. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
_ University of Connecticut (UConn), will 
prepare an environmental impact 
statement (EIS) for the proposed 
extension off North Hillside Road from 
its current terminus northward to U.S. 
Route 44 in the town of Mansfield, 
Connecticut. 

The proposed action will construct a 
road to provide an alternate entrance to 
- the University and to relieve traffic on 
U.S. Route 44, Route 195, and Hunting 
Lodge Road. The new road is also 
intended to facilitate the development 
of UConn-related academic and research 
buildings, student housing, and 


recreational facilities on parcels of land 
adjacent to the Storrs campus, also 
known as the “North Campus.” 

The extension of North Hillside Road 


is considered necessary to improve 


circulation within the campus, to 
reduce traffic on the local roadway 
network, and to facilitate development 
of the North-Campus. Alternatives 
under consideration include, but are not 
limited to: (1) Taking no action; (2) 
alternative project locations, including 
off-site locations; and (3) various 
roadway alignments within the 
proposed project area. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed or are known to have an 
interest in this proposal. A public 
scoping meeting and a public hearing 
will be held. Public notice will be given 
of the time and place of the scoping 
meeting and public hearing. The draft 
EIS will be available for public and 
agency review and comment prior to the 
public hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to either the FHWA or UConn 
at the addresses provided above. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 


program.) 


Authority: 23 CFR part 771. 


Issued on: April 13, 2006. 
Bradley D. Keazer, 


Division Administrator, Hartford, 
Connecticut. 


[FR Doc. 06-3812 Filed 4—20—06; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34860] 


Union Pacific Railroad Company— 
Temporary Trackage Rights 
Exemption-Southern California 
Regional Rail Authority 


Southern California Regional Rail 
Authority (SCRRA) has agreed to grant 
temporary overhead trackage rights to 
Union Pacific Railroad Company (UP) 


over SCRRA’s rail line between Los 
Angeles, CA (milepost 0.90), and the 
City of Industry, CA (milepost 15.00), a 
distance of 14.1 miles. 


The transaction was scheduled to be 
consummated on April 10, 2006, and 
the temporary trackage rights are 
intended to expire on or about April 30, 
2006. The purpose ofthe temporary —~ 
trackage rights is to allow UP to bridge 
its train service while its main lines are 
out of service due to programmed track, 
roadbed, and structural maintenance. 


As a condition to this exemption, any 
employee affected by the acquisition of 
the temporary trackage rights will be 
protected by the conditions imposed in 
Norfolk and Western Ry. Co.—Trackage 
Rights—BN, 354 I.C.C. 605 (1978), as 
modified in Mendocino Coast Ry., Inc.— 
Lease and Operate, 360 I.C.C. 653 
(1980), and any employee affected by 
the discontinuance of those trackage 
rights will be protected by the 
conditions set out in Oregon Short Line 
R. Co.—Abandonment—Goshen, 360 
1.C.C. 91 (1979). 


This notice is filed under 49 CFR 
1180.2(d)(8). If it contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 


An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34860, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423- 
0001. In addition, a copy of each 
pleading must be served on Gabriel S. 
Meyer, Assistant General Attorney, 1400 
Douglas Street, STOP 1580, Omaha, NE 
68179. 


Board decisions and notices are 
available on our Web site at — // 
www.stb,dot.gov. 

Decided: April 12, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 
Vernon A. Williams, 
Secretary. 
[FR Doc. E6-5739 Filed 4-20-06; 8:45 am] 
BILLING CODE 4915-01-P 
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DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34845] 


Indiana Boxcar Corporation— 
Acquisition of Control Exemption— 
Tishomingo Railroad Company, 
Incorporated 


Indiana Boxcar Corporation (INBC),' 
has filed a verified notice of exemption 2 
to acquire control of Tishomingo 
Railroad Company, Incorporated 
(Tishomingo), a Class III rail carrier.? 
According to INBC, INBC and Vintage 
Locomotives, Incorporated (Vintage), a 
noncarrier, have entered into a letter of 
intent with the owners of Tishomingo to 
acquire control of Tishomingo, and 


1INBC currently controls two other Class III 
carriers: Vermilion Valley Railroad Company, Inc., 
and the Chesapeake & Indiana Railroad Company, 
Inc. 

2On April 10, 2006, INBC filed an amendment to 
page 4 of the notice of exemption. 

3INBC concurrently filed a motion for protective 
order to protect certain confidential documents and 
information in connection with its notice of 
exemption. A protective order in this proceeding 
was served on April 12, 2006. 


INBC will submit a copy of the executed 
agreement under seal as soon as it is 
available. INBC states that, while INBC 
and Vintage will each purchase 50% of 
Tishimingo’s stock, only INBC will be 
involved in the management of 
Tishomingo. 

The transaction was expected to be 
consummated on April 1, 2006. 

INBC states that: (1) The properties 
presently owned, operated, or managed 
and the properties to be owned, 
operated, or managed by INBC do not 
physically connect; (2) there are no 
plans to acquire additional rail lines for 
the purpose of making a connection; 
and (3) the carriers are all Class III 
carriers. Therefore, the transaction is 
exempt from the prior approval 
requirements of 49 U.S.C. 11323. See 49 
CFR 1180.2(d)(2). 

Under 49 U.S.C. 10502(g), the Board 
may not use its exemption authority to 
relieve a rail carrier of its statutory 
obligation to protect the interests of its 
employees. Section 11326(c), however, 
does not provide for labor protection for 
transactions under sections 11324 and 
11325 that involve only Class III rail 
carriers. Accordingly, the Board may not 


impose labor protective conditions here, 


because all of the carriers involved are 


Class III carriers. ; 

If the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34845, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423-— 
0001. In addition, a copy of all 
pleadings must be served on John D. 
Heffner, 1920 N Street, NW., Suite 800, 
Washington, DC 20036. 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 


Decided: April 12, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6—-5741 Filed 4—20—06; 8:45 am] 
BILLING CODE 4915-01-P 
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DEPARTMENT OF HEALTH: AND*": 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Parts 420, 424, 489, and 498 
[CMS-6002-F] 
RIN 0938—AH73 


Medicare Program; Requirements for 
Providers and Suppliers To Establish - 
and Maintain Medicare Enrollment 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
‘ACTION: Final rule. 


SUMMARY: This final rule requires that 
all providers and suppliers (other than 
physicians or practitioners who have 
elected to,“‘opt-out”’ of the Medicare 
program) complete an enrollment form 
and submit specific information to us. 
This final rule also requires that all 
providers and suppliers periodically 
update and certify the accuracy of their 
enrollment information to receive and 
maintain billing privileges in the 
Medicare program. In addition, this 
final rule implements provisions in the 
statute that require us to ensure that all 
Medicare providers and suppliers are 
qualified to provide the appropriate 
health care services. These statutory 
provisions include requirements meant 
to protect beneficiaries and the 
Medicare Trust Funds by preventing 
ungualified, fraudulent, or excluded 
providers and suppliers from providing 
items or services to Medicare 
beneficiaries or billing the Medicare 
program or its beneficiaries. 

DATES: Effective Date: These regulations 
are effective on June 20, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Michael C. Collett, (410) 786-6121. 
SUPPLEMENTARY INFORMATION: 

Copies: To order copies of the Federal 
Register containing this document, send 
your request to: New Orders, 
Superintendent of Documents, P.O. Box 
371954, Pittsburgh, PA 15250-7954. 
Specify the date of the issue requested 
and enclose a check or money order 
payable to the Superintendent of 
Documents, or enclose your Visa or 
Master Card number and expiration 
date. Credit card orders can also be 
placed by calling the order desk at (202) 
512-1800 (or toll-free at 1-888-293-— 
6498) or by faxing to (202) 512-2250. 
The cost for each copy is $10. As an 
alternative, you can view and 
photocopy the Federal Register 
document at most libraries designated 
as Federal Depository Libraries and at 
many other public and academic 


libraries throughout thé country: that 
receive the Federal Register. - 
This Federal Register document is — 
also available from the Federal Register 
online database through GPO Access, a 
service of the U.S. Government Printing 
Office. The Web site address is: http:// 

www.gpoaccess.gov/nara/index.html. 


I. Background 
A. General 


The Medicare program, title XVIII of 
the Social Security Act (the Act), is the 
primary payer of health care costs for-43 
million enrolled beneficiaries. Under 
section 1802 of the Act, a beneficiary 
may obtain health services from any 
institution, agency, or person qualified 
to participate in the Medicare program. 
Qualifications to participate are 
specified in statute and in regulations. 
(See, for example, sections 1814, 1815, 
1819, 1833, 1834, 1842, 1861, 1866, and 
1891 of the Act; and 42 CFR Chapter IV, 
subchapter E, which concerns standards 
and certification requirements.) 

Providers and suppliers furnishing 
services must comply with the Medicare 
requirements stipulated in the Act and 


' in our regulations. These requirements 


are meant to ensure compliance with 
applicable statutes, as well as to 
promote the furnishing of high quality 
care. CMS, State survey and certification 
agencies, or both inspect facilities when 
required, for compliance with regulatory 
and operational requirements before we 
allow them to participate in the 
Medicare program. Thereafter, we will 
review and re-verify the continued 
adherence to our requirements either as 
part of a scheduled recertification 
survey, or as a result of a complaint or 
other information received that will 
directly affect the provider’s or 
supplier’s business relationship with 
the Medicare program or indicate 
noncompliance with this regulation. 
The initial certification and subsequent 
recertification ensure that Medicare 
requirements are met, continue to be 
met, and promote the appropriate 
spending of the Medicare Trust Funds 
by helping to ensure that unqualified 
providers and suppliers are not granted 
billing privileges with the Medicare 
rogram. 
2 Historically, a provider or supplier 
wishing to receive payment from 
Medicare or its beneficiaries would 
contact a Medicare fiscal intermediary 
(FI), the State survey agency, or a 
Medicare carrier. In compliance with 
sections 1816, 1842 and 1874 of the Act, 
as stipulated in 42 CFR Part 421, we 
contract with fee-for-service contractors 
to administer payment for services and 
to manage other administrative 


responsibilities that the law imposes. 
Our regional offices, State survey 
agencies, carriers and FIs use statutes, 
regulations, and operating instructions 
as guidance when assigning appropriate 
identification numbers and determining 
whether to grant billing privileges in the 
Medicare program to providers and 
suppliers. 

As Medicare program expenditures 
have grown, increased attention was 
focused on strategies to curb improper 
Medicare payments by implementing 
business processes and standards that 
safeguard the Medicare program and its 
beneficiaries, while ensuring that well 
qualified individuals and health care 
organizations serve beneficiaries as 
promptly as possible. 


B. Specific Authority To Collect — 
Enrollment Information 


1. Various sections of the Act and the 
Code of Federal Regulations require 
providers and suppliers to furnish 
information concerning the amounts 
due and the identification of individuals 
or entities who furnish medical services 
to beneficiaries before payment can be 
made. 

e Sections 1102 and 1871 of the Act 
provide general authority for the as 
Secretary of Health and Human Services 
(the Secretary) to prescribe regulations 
for the efficient administration of the 
Medicare program. Under this authority, 
this final rule will require the collection 
of information from providers and 
suppliers for the purpose of enrolling in 
the Medicare program and granting 
privileges to bill the program for health 
care services furnished to Medicare 
beneficiaries. 

e Sections 1814(a), 1815(a), and 
1833(e) of the Act require the 


* submission of information necessary to 


determine the amounts due a provider 
or other person. 

e Section 1842(r) of the Act requires 
us to establish a system for furnishing 
a unique identifier for each physician 
who furnishes services for which 
payment may be made. To complete 
this, we need to collect information 
unique to that physician. 

e Section 1862(e)(1) of the Act states 
that no payment may be made when an 


item or service was at the medical 


direction of an individual or entity that 
is excluded in accordance with sections 
1128, 1128A, 1156, or 1842(j)(2) of the 
Act. 

e Section 1834(j)(1)(A) of the Act 
states that no payment may be made for 
items furnished by a supplier of durable 
medical equipment, prosthetics, 
orthotics, and supplies (DMEPOS) 
unless that supplier obtains, and renews 
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at intervals as we may require, a billing» 
number. 

Section 4313 of the Balanced Budget 
Act of 1997 (BBA) (Pub. L. 105-33) 
amended sections 1124(a)(1) and 1124A 
_ of the Act to require disclosure of both 
the Employer Identification Number 
(EIN) and Social Security Number (SSN) 
of each provider or supplier, each 
person with ownership or control 
interest in the provider or supplier, any 
subcontractor in which the provider or 
supplier directly or indirectly has a 5 
percent or more ownership interest, and 
any managing employees including 
Directors and Board Members of 
corporations and non-profit 
organizations and charities. The 
Secretary signed and sent to the 
Congress a “Report to Congress on Steps 
Taken to Assure Confidentiality of 
Social Security Account Numbers as 
Required by the Balanced Budget Act”’ 
on January 26, 1999, with mandatory 
collection of SSNs and EINs effective on 
or after April 26, 1999. 

2. Section 31001(i)(1) of the Debt 
Collection Improvement Act of 1996 
(DCIA) (Pub. L. 104-134) amended 
section 7701 of 31 U.S.C. by adding 
paragraph (c) to require that any person 
or entity doing business with the 
Federal Government must provide their 
Tax Identification Number (TIN). 

3. We are authorized to collect 
information on the CMS 855-Provider/ 
Supplier Enrollment Application, 
(Office of Management and Budget 
(OMB) approval number 0938-0685) to 
ensure that correct payments are made 
to providers and suppliers under the 
Medicare program as established by 
Title XVIII of the Act. 


C. Prior Enrollment Initiatives 


For a number of years, concern about 
easy entry into the Medicare program by 
unqualified or even fraudulent 
providers or suppliers has led us to step 
up our efforts on a number of fronts to 
establish more stringent controls on 
provider and supplier entry into the 
Medicare program. 

For example, in 1993 we established 
the National Supplier Clearinghouse 
(NSC), our contractor for enrolling . 
suppliers of DMEPOS in Medicare. We 
instituted new procedures to use 
validation software to certify the 
existence of the listed business address 
for suppliers of DMEPOS. The NSC also 
checked the DMEPOS supplier 
telephone numbers against a national 
directory. This initial effort resulted in 
the revocation of about 1,500 supplier 
billing numbers and an estimated 
savings of $7 million per month to the 
Medicare Trust Funds. 


In fiscal year (FY) 1998, we required 
site visits for all new DMEPOS 
suppliers. The DMEPOS visits resulted 
in: 156 denials of new applicants out of 
159 visits; and 656 revocations of 
existing suppliers out of 2,091 visits. 

In FY 1998 and FY 1999, our carriers 
and FIs submitted proposals to conduct 
site visits for those provider or supplier 


_ types that they believed would yield the 


greatest benefit in their regions. After 
reviewing the submitted proposals, we 
funded 320 site visits to various 
enrolling and currently enrolled 
Independent Diagnostic Testing 
Facilities (IDTFs), skilled nursing 
facilities (SNFs), home health agencies © 
(HHAs), rural health clinics, 
comprehensive outpatient rehabilitation 
facilities, physician groups, clinical 
psychologists, and ambulance 
companies. The project provided useful 
information for making appropriate 
determinations for the eligibility to bill 
Medicare. In the course of these 
reviews— 

e 219 provider numbers were 
authorized or maintained; 

¢ 30 provider numbers were 
deactivated; 

¢ 37 provider applications were 
denied; and 

¢ 34 providers were referred to 
contractor fraud units. 

These site visits proved valuable to 
some providers and suppliers by 
helping them to enroll in the Medicare 
program properly. The site visits were 
also helpful to us in ensuring that we 
only conduct business with legitimate 
providers and suppliers. We believe that 
site visits are an important component 
of successful provider and supplier 
enrollment. We believe that there is 
ample authority in the statute for this 
approach. The statute confers upon the 
Secretary the authority to seek 
information he needs to determine the 
amounts due to providers and suppliers 
of services. Part of that duty is fulfilled 
by reviewing documentation offered by 
those entities submitting claims, but 
part of that duty may also be performed 
through the use of on-site reviews that 
enable the Secretary to verify, tor 
example, that he is paying an entity that 
actually exists or that is providing a 
service that it represented it would 
provide in its enrollment application. 
Often these kinds of determinations 
cannot be made solely based on the 
review of paper documentation 
submitted to contractors even though 
they bear heavily on the amounts that 
may be due to a particular provider or 
supplier. As past experience has 
demonstrated, in many cases site visits 
are the only method we have to ensure 
that providers and suppliers actually 


exist and meet the requirements to 
participate in the Medicare program, 
particularly in the absence of State 
licensure or regulation. Left unchecked, 
Medicare program resources and the 
health of Medicare beneficiaries may be 
vulnerable. 


Il. Provisions of the Proposed Rule 


In the April 25, 2003 Federal Register 
(68 FR 22064), we published a proposed 
rule that builds on our collective 
experience and sets forth our standard 
enrollment requirements in new subpart 
P in part 424 of this chapter. We 
proposed that all providers and 
suppliers, other than the ‘‘opt-out” 
physicians and “‘opt-out’’ practitioners 
described below, must submit an 
enroliment application with specific 
information to enroll in the Medicare 
program, obtain a Medicare billing 


number, and receive Medicare billing 


privileges. The provisions of the 
proposed rule were designed to 
supplement, but not replace or nullify, 
existing regulations concerning the 
establishment of provider or supplier 
agreements, the issuance of provider or 
supplier billing numbers, and payment 
for Medicare covered services or 
supplies to eligible providers or 
suppliers. 

Specifically, we proposed to require 
that providers and suppliers prove their 
qualifications and identity and submit — 
specified information to us before they 
are granted billing privileges in the 
Medicare program. If the provider or 
supplier fails to meet the requirements 
or submit the required information, we 
would not enroll it in the Medicare 
program or, if it is currently in the 
program, we would revoke its billing 
privileges. We believe the 
documentation and associated 
verification methods we use to 
determine whether to grant a provider 
or supplier billing privileges are 
necessary to ensure compliance with 
Medicare requirements and to prevent 
abuse of the Medicare program and the 
inappropriate use of Medicare funds. 
We also believe that the requirements 
will not hinder qualified individuals 
and organizations from énrolling or 
maintaining enrollment in the Medicare 
program. 


A. Scope and Definitions 


We proposed to establish our standard 
enrollment requirements in part 424, 
new subpart P. In proposed § 424.500 
(Scope), we stated that these 
requirements apply to all providers and 
suppliers except those physicians and 
other eligible practitioners who have 
elected to “opt-out” of Medicare as 
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described in part 405, subpart D of our 
regulations. 

In proposed § 400.502 (Definitions), 
we would establish the definitions for 
several key terms used throughout new 
subpart P. The terms “provider” and 
“supplier” are not defined in this 
subpart because their definitions are 
already established throughout 42 CFR. 
The term “provider” is defined in both 
§ 400.202 and § 488.1. Together these 
sections define a provider as including 
a hospital, a critical access hospital, a 
skilled nursing facility, a nursing 
facility, a comprehensive outpatient 
rehabilitation facility, a home health 
agency, or a hospice, that has in effect 
an agreement to participate in Medicare; 
or a provider of outpatient physical 
therapy or speech pathology services; or 
a community mental health center. The 
term “supplier,” as defined in 
§ 400.202, is a physician or other 
practitioner, or an entity other than a 
provider (as defined in § 400.202 and 
§ 488.1) that furnishes health care 
_ services under Medicare. Section 488.1 
also defines ‘‘supplier’’ to mean 
independent laboratory; portable X-ray 
services; physical therapist in 
independent practice; ESRD facility; 
rural health clinic; Federally-qualified 
health center; or chiropractor. The term 
“supplier” also includes “indirect 

liers,” as indicated in 45 CFR 61.3. 

e proposed to define “managing 
employee” to be a general manager, 
business manager, administrator, 
director, or other individual who 
exercises operational or managerial 
control over, or who directly or 
indirectly conducts the day-to-day 
operations of, the institution, 
organization, or agency, either under 
contract or through some other 
arrangement, regardless of whether the 
individual is a W—2 employee. 

Section 1124A of the Act and 
§ 420.204 authorize the Secretary to 
collect information about managing 
employees. Section 1124A of the Act 
incorporates by reference the definition 
of managing employee, contained in 
section 1126(b) of the Act as an 
individual, including a general manager, 
business manager, administrator, and 
director, who exercises operational or 
managerial control over the entity, or 
who directly or indirectly conducts the 
day-to-day operations of the entity. We 
have found that a number of providers 
and suppliers are managed by 
individuals that have control over the 
day-to-day operations of the entity and 
are not employees. Some of these 
individuals are known to bill Medicare 
fraudulently, and are on the Office of 
Inspector General (OIG) “‘List of 
Excluded Individuals and Entities” and 


the General Services Administration 
(GSA) “List of Parties Excluded from 
Federal Procurement and Non- 
procurement Programs”. These lists are 
commonly referred to as the “OIG 
Sanction List” for those parties 
excluded by the OIG from participation 
in any Federal health care programs (as 
defined in section 1128B(f) of the Act), 
and the ‘““GSA Debarment List” for those 


parties debarred, suspended or 


otherwise excluded by other Federal 
agencies from participation in Federal 
procurement and non-procurement 
programs and activities, in accordance 
with the Federal Acquisition and 
Streamlining Act of 1994, and with the 
HHS Common Rule at 45 CFR part 76. 

Extending the term “managing 
employee” to include individuals 
performing managerial duties who are 
not technically employees would be 
consistent with the legislative intent to 
require information on those 
individuals that have effective control . 
over a provider’s or supplier’s day-to- 
day operations. 


B. Basic Enrollment Requirement 


Proposed § 424.505 requires a 
provider or supplier to have a valid 
Medicare billing number for the date a 
service was rendered in order to receive 
payment for covered Medicare services 
from either Medicare (in the case of 
assigned claims) or the Medicare 
beneficiary (in the case of unassigned 
claims). 

Under longstanding policy and 
operating procedures, any claim 
submitted without an active billing 
number is incomplete and cannot be 
processed for payment. Providers and 
suppliers who are not enrolled in the 
Medicare program must adhere to the 
mandatory claims submission rules at 
§ 424.32(a)(1) (Basic requirements for all 
claims) and section 1848(g)(4) of the 
Act. In addition, a claim submitted 


without a valid Medicare billing number . 


would not be considered a valid claim 
and will be rejected. If the mandatory 
claims submission requirements are not 
met the provider or supplier could have 
sanctions imposed as outlined in 
section 1848(g)(4) of the Act for failure 
to file a claim as required. 


C. Requirements for Obtaining a Billing 
Number and Medicare Billing Privileges 


To obtain a Medicare billing number 
and be eligible to receive payment for « 
Medicare covered services, providers 
and suppliers must enroll in the 
Medicare program and meet other 
applicable Federal requirements. The 
Medicare program, through its 
contractors, requires specific identifying 
information from a provider or supplier 


before payment is authorized. Our 
issuance of an identification number to 

a provider or supplier does not 
automatically convey the privilege to 
bill Medicare. There must be a 
corresponding approval of the provider 
or supplier as meeting all Federal 
requirements to bill Medicare for the 
number to be an approved and active 
Medicare billing number. 

In § 424.510 (CMS 855), we proposed 
that a provider or supplier must submit 
to us the appropriate completed CMS 
855—Provider/Supplier Enroliment 
Application based on the type of 
provider or supplier enrolling. As part. 
of our continuing efforts to improve the 
enrollment process, the series of CMS 
855 enrollment forms with proposed 
revisions were submitted with the 
proposed rule, and were published in 
the Federal Register concurrently for 
review and public comment. Some of . 
the proposed revisions were the removal 
of certain data collections from all forms 
in the series such as information on 
clearinghouses used in claims 
submission, practice locations from the 
CMS 855R, and a shortened attachment 
for ambulance companies in the CMS 
855B. We also simplified the sections 
for reporting owners and managers and 
added instructional clarifications. The 
forms are identified as follows: 

e CMS 855A—For providers one 
fiscal intermediaries. 

e CMS 855B—For supplier 
organizations billing carriers. 

e CMS 855I—For individual health 
care practitioners billing carriers. 

CMS 855R—For individual health 
care practitioners to reassign benefits to 
an organization. 

e CMS 855S—For DMEPOS Suppliers 
billing the NSC. 

The CMS 855 applications will be 
used to gather information on providers 
and suppliers for the purpose of 
authorizing billing numbers and 
establishing eligibility to furnish 
services to Medicare beneficiaries. The , 
information submitted will also 
uniquely identify the providers and 
suppliers for the purpose of 
enumeration and payment. OMB 
approved the CMS 855 for these 
purposes (OMB approval number 0938- 
0685). 

In § 424.510(a)(1), we proposed to 
require that a provider or supplier 
submit the following on its CMS 855: 

¢ Complete and accurate responses to 
all information requested within each 
section as applicable to the provider or 
supplier type. 

e Any documentation currently 
required by CMS under this or other 

statutory or regulatory authority to 
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uniquely identify the provider or 
supplier (for example, an SSN or a TIN). 

e Any documentation currently 
required by CMS under this or other 
statutory or regulatory authority to 
establish the provider or supplier’s 
eligibility to furnish services to 
beneficiaries in the Medicare program 
(for example, a medical license or 
business license). 

Under the authorities noted 
previously in this preamble all 
providers, suppliers, and other health 
care related individuals and entities 
who would receive Medicare 
reimbursements, either directly or 
indirectly as a result of enrolling in the 
Medicare program, must furnish their 
SSN and TIN as a condition of 
maintaining an active enrollment status 
and billing privileges. We also 
maintained the right to require persons 
with ownership or control interests (as 
that term is defined in section 1124(a)(3) 
of the Act) in their providers and 
suppliers, and of all managing 
employees (as that term is defined in 
section 1126(b) of the Actandin ~ 
§ 420.201 of the regulations) of these 
providers and suppliers to also furnish 
their SSN and TIN as a condition of 
enrollment. 

We proposed to require that providers 
and suppliers must certify that all the 
information furnished on the CMS 855 
is accurate, complete, truthful, and 
verifiable. Any concealment or 
misrepresentation of material 
information in these applications would 
constitute violation of this regulation 
and may result in the rejection, denial, 
or revocation of the provider or 
supplier’s enrollment and billing 
privileges. In addition, the concealment 
or misrepresentation would be referred 
to the OIG for investigation and 
appropriate criminal, civil or 
administrative action. 

In § 424.510(a)(2), we proposed to 
require that the CMS 855 must be signed 
by an individual who has the authority 
to bind the provider or supplier both 
legally and financially to the 
requirements set forth in subpart P. This 
person must be the individual 
practitioner or have an ownership or 
control interest in the provider or 
supplier, as that term is defined in 
- section 1124(a)(3) of the Act, such as, be 

the provider’s or supplier’s general 
partner, chairman of the board, chief 
financial officer, chief executive officer, 
president, or hold a position of similar 
status and authority within the provider 
or supplier organization. The signature 
would attest that the information 
submitted is accurate, complete, and 
truthful, and the provider or supplier is | 


aware of, and will abide by, Medicare 
rules and regulations. 

To ensure that the individual signing 
the form can bind the enrollee from a 
financial and legal standpoint, we 
would require the following persons to 
sign the enrollment form: 

e In the case of an individual 
practitioner, the applying practitioner. 

e In the case of a sole proprietorship, 
the applying sole proprietor. 

e In the case of a corporation, 
partnership, group, limited liability 
company (LLC), or other organization, 
an authorized official as defined in 
§ 424.502. 

When an authorized official signs the 
application, the signed application is 
considered binding upon the 
corporation partnership, organization, 
group, or LLC (hereafter referred to in 
this section as an organization), as 
applicable. This requirement establishes 
accountability for the accuracy of the 
information on the CMS 855 and 
ensures that the provider or supplier is 
committed to taking the necessary steps 
to comply with these requirements. In 
addition to the signature requirements, 
we proposed to establish a delegation of 
authority. As stated in this section, the 
original and all subsequent revalidation 
CMS 855s submitted by an organization 
to enroll or maintain enrollment in the 
Medicare program must have 
certification statements signed by the 
current authorized official(s) on file 
with Medicare. Any subsequent updates 
or changes made outside the enrollment 
or revalidation process may be signed 
by a delegated official of the enrolled 
organization. 

The delegated official must be a W- 

2 managing employee of the provider or 
supplier who is enrolling in, or 
currently enrolled in, the Medicare 
program, or be an individual with 
ownership or control interest in the 
provider or supplier. 

The delegation of signature authority 
would not apply for individual 
practitioners and sole proprietors. All 
CMS 855s submitted by individual 
practitioners or sole proprietors must be 
signed by the enrolling or enrolled 
individual. 

As proposed in § 424.510(a)(2)(ii), the 
delegation of authority must be assigned 
by the authorized official currently on 
file with us or the authorized official 
who has signed the CMS 855 currently 
being submitted to us. All delegations of 
authority must be submitted via the 
CMS 855 and must include the title of 
each person delegated authority to 
update or change the organization’s 
enrollment information. The assignment 
must be signed by both the authorized 
official currently on file with Medicare 


and the person(s) being delegated as an 

- official of the organization. The 
signature of the delegated official would 
bind the organization both legally and 
financially, as if the signature was that 
of the authorized official. Once the 
delegation of authority is established, 
the signatures of the authorized official 
or the assigned delegated official(s) 
would be the only acceptable 
signature(s) on correspondence to report 
updates or changes to the enrollment 
information. 

In § 424.510(b), we proposed to verify 
initial compliance with statutes and 
regulations before providers and 
suppliers are granted billing privileges, 
as well as on a continuing basis. The 
verifications would be based on 
information submitted by providers and 
suppliers on the CMS 855. 

We proposed to require in 
§ 424.510(c) that providers and 
suppliers, including those that are 
deemed to meet Medicare health and 
safety requirements by virtue of their 
accreditation by a national accrediting 
body, must attest via signature on the 
CMS 855 that they have met all the 
requirements set forth in this regulation 
before they are granted billing 
privileges. Those providers for which 
certification is required must meet the 
provisions of part 488 concerning 
mandatory State survey and certification 
requirements. Providers also must have 
completed a provider agreement in 
accordance with part 489, which 
specifies the requirements for provider 
agreements. In addition, in § 424.510(d) 
and (e), we proposed to require that 
providers and suppliers must be 
operational as defined in § 424.502 and 
must meet additional requirements that 
apply to both enrolling and currently 
enrolled providers and suppliers before 
receiving a Medicare billing number and 
becoming eligible for Medicare 
payments. 

In recognition of the effectiveness of 
site visits, we proposed to require, at 
§ 424.510(f), a plan for integrating site 
visits as part of our enrollment 
validation process and general program 
oversight activities. We proposed to 
reserve the right to perform on-site 
inspections of the provider or supplier 
when we deem necessary to ensure 
compliance with Medicare enrollment 
requirements. For certain providers and 
suppliers this practice has always been 
the case (for example, hospitals, SNFs, 
and HHAs), but we are extending this to 
all providers and suppliers when ; 
deemed necessary based on 
questionable enrollment information. 
Site visits for enrollment purposes will 
not affect those site visits performed for 
establishing conditions of participation. 
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The proposed site visits and on-site 
inspections to ensure compliance with 
Medicare enrollment requirements are 
unrelated to the compliance-related site 
visits already being conducted by the 
OIG. After a provider or supplier enters 
into a corporate integrity agreement 
with the OIG, usually as the result of a 
Federal False Claims Act settlement, the 
OIG may conduct a site visit as part of 
its work in monitoring the provider or 
supplier’s compliance with the terms of 
the corporate integri ement. 

successful completion of the enrollment 
process, including State survey and 
certification, accreditation, and 
approval of the CMS 855, we would 
grant Medicare billing privileges and 
issue a billing number if one has not 
already been issued. The effective date 
for reimbursement of Medicare covered 
services would continue tobe ~ 
determined based on current Medicare 
regulations and policy based on the type 
of provider or supplier submitting 
claims. Currently, the effective dates for 
’ reimbursement can be found at § 489.13 
for providers and suppliers requiring 
State survey or certification or 
accreditation, § 424.5 and § 424.44 for 
nonsurveyed or certified/accredited 
suppliers, and § 424.57 and section 
1834(j)(1)(A) of the Act for DMEPOS 
suppliers. For those providers and 
suppliers seeking accreditation from a 
CMS-approved accreditation 
organization, the effective date for 
reimbursement is the later of the date 
accreditation was received or the final 
approval of the CMS 855. Based on the 
regulations cited previously, we would 
not issue Medicare billing numbers or 
grant Medicare billing privileges 
retroactive to the date that the provider 
or supplier received final approval of 
their enrollment application (CMS 855). 
We proposed to use this process because 
we believe there is a relationship 
between fulfilling the requirements 
stipulated in the Medicare program 
statutes and related laws, the integrity of 
the provider and supplier, the quality of 
care furnished to Medicare 
beneficiaries, and the confidence of the 
public in the Medicare program. 

In the future there will be universal 
provider and supplier numbers, as 
required by the Health Insurance 
Portability and Accountability Act-of 
1996 (HIPAA), for uniquely identifying 
a provider or supplier and for purposes 
of billing all health plans, including 
Medicare and Medicaid. When this 
universal number is in place, it will still 
be necessary for providers and suppliers 
to apply for enrollment as a Medicare 
provider or supplier and be granted 
Medicare billing privileges. 


D. Requirements for Reporting Changes 
and Updates to, and the Periodic 
Revalidation of, Medicare Enrollment 
Information 


In § 424.515, we proposed to require 
that a provider or supplier must update 
its enrollment information, and recertify 
as to its accuracy when any changes are 
made. We would also periodically 
require revalidation of the enrollment 
information by all providers and 
suppliers when enrollment information 
has aged over 3 years. The revalidation 
process will ensure that we have 
complete and current information on all 
Medicare providers and suppliers and 
ensure continued compliance with 
Medicare requirements. In addition, this 
process further ensures that Medicare 
beneficiaries are receiving services 
furnished only by legitimate providers 
and suppliers, and strengthens our 
ability to protect the Medicare Trust 
Funds. 

The accuracy of the data describing 
the individuals or organizations with 
which we do business is essential to 
efficient and effective operation of the 
Medicare program. For this reason, we 
proposed to require at § 424.520(b), that 
individuals and organizations are ~ 
responsible for updating their CMS 855 
information to reflect any changes in a 
timely manner. We would define timely 
as meaning within 90 days, with the 
exception of a change in ownership or 
control of the provider or supplier 
which must be reported within 30 days. 
Failure to do so may result in 
deactivation or even revocation of their 
billing privileges. 

We would determine, upon receipt of 
any changes, if continued enrollment in 
the Medicare program is proper. We 
expect that in the vast majority of cases, 
updates or changes would not affect the 
status of the provider or supplier. Where 
it does, we would follow the revocation 
procedures outlined later in this rule. 

When no such changes or updates 
were reported or submitted for a period 
of time, we believe that it is prudent to 
take steps to confirm the continued 
validity of the information that was 
previously submitted. We believe that 
this revalidation of enrollment 
information should be accomplished in 
a way that minimizes the reporting 
burden to the provider or supplier, but , 
also mitigates the risk to the program of 
maintaining incomplete or inaccurate 
information that materially affects the 
relationship of the program to the 
provider or supplier. For this reason, we 
proposed to require that we will initiate 
a revalidation process for any individual 
or organization that has not submitted a 
change or update within the last 3 years. 


Routine revalidations may or may not be 
accompanied by site visits. 

We will reserve the right to perform 
non-routine revalidation and request the 
provider or supplier to recertify as to the 
accuracy of the enrollment information 
when warranted to assess and confirm 
the validity of the enrollment 
information. Non-routine revalidation 
may be triggered asaresultof 
information indicating local problems, 
national initiatives, fraud investigations, 
complaints from beneficiaries, or other 
reasons that cause us to question the 
integrity of the provider or supplier in 
its relationship with the Medicare 
program. Like routine revalidation, non- 
routine revalidation may or may not be 
accompanied by site visits. 

- We proposed to require that the 
revalidation of enrollment information 


» occur no more than once every 3 years. 


We reserve the right to adjust this 
schedule if we determine that 
revalidation should occur on a more 
frequent basis due to complaints or 
evidence we receive indicating 
noncompliance with the statute or 
regulations by specific provider or 
supplier types. The schedule may also 
be on a less frequent basis if we 
determine that the integrity of and 
compliance with the statute and 
regulations by specific provider or 
supplier types indicates that less 
frequent validation is justified. If such a 
change were to occur, we would notify 
all affected providers and suppliers in 
writing at least 90 days in advance of 
implementing the change. We would 
continue to revalidate enrollment 
information for Ambulance Service 
Suppliers in accordance with 
regulations set forth at § 410.41(c)(2) 
(Requirements for ambulance suppliers), 
and DMEPOS suppliers would continue 
to renew enrollment in accordance with 
regulations set forth at § 424.57(e) 
(Special payment rules for items 
furnished by DMEPOS suppliers and 
issuance of DMEPOS supplier billing 
numbers). : 

We proposed to require at new 
§ 424.515(a) that during the revalidation 
or update process all providers and 
suppliers must attest by way of a signed 
certification statement thatthe _ 
requirements set forth in this regulation 
continue to be met. This requirement 
would not onl¥ ensure continued 
accuracy of the CMS 855 information, 
but would also ensure that the provider 
or supplier is committed to taking the 
necessary steps to maintain compliance 
with these requirements. However, it 
should be noted that periodic validation 
of a provider or supplier’s Medicare 
enrollment information is separate from 
the survey requirements for the provider 
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or supplier as contained in 42 CFR 
Chapter IV, subchapter E —— and 
certification). 

We proposed to require the 
information submitted for revalidation 
or update to include any new or 
changed documentation as required by 
us under this or other statutory or 
regulatory authority that identifies the 
provider or supplier, and any 
documentation as required by us under 

.this or other statutory orregulatory 
authority required to verify the provider 
or supplier’s continued eligibility to . 
furnish services to beneficiaries in the 
Medicare program. We would also 
require a signature on the completed 
CMS 855 that meets the requirements 
proposed in § 424.510(a)(3). 

In § 424.515(b), we also proposed to 
require that a provider or supplier must 
submit a CMS 855 with complete 
information for revalidation within 60 
calendar days of our revalidation 
notification. For those providers and 
suppliers who initially enrolled in the 
Medicare program via the CMS 855, we 
would furnish a copy of the information 
currently on file for their review, 
request that they make any changes, and 
certify via their signature that the 
information is accurate, complete, and 
truthful. We estimate that completion of 
the form would require on average 8 
hours. Therefore, we believe 60 days is 
a reasonable timeframe for providers 
and suppliers to comply. 

As part of the revalidation process, we 
would verify the accuracy of the 
reported information on the applicable 
CMS 855. Because survey and 
certification are independent program 
requirements distinct from the 
revalidation of enrollment information 
requirements set forth in this subpart, 
we proposed in § 424.515(c) that new 
surveys or certifications are not required 
for the revalidation process. However, 

- providers must continue to meet the 
provisions of § 488 and § 489 
concerning mandatory State survey and 
certification requirements. When 
applicable, providers must also have 
completed a provider agreement in 
accordance with § 489, which specifies 
the requirements for provider 
agreements. We would also reserve the 
right, at proposed § 424.515(d), to 
perform on-site inspections, to further 
ensure compliance with Medicare 

‘requirements. 

We understand that the resubmission 
and update of enrollment information 
would place an obligation on providers 
and suppliers. We are considering a 
variety of ways to minimize the burden 
of this important information collection 
and verification provision (including 
the use of Internet technology). 


To reduce the burden when reporting 
updates or changes in the future, we 
would require that all providers and 
suppliers currently in the Medicare 
program complete, in its entirety, the 
CMS 855 at least once if they have not 
done so in the past. This would ensure 
that we have the most current and 
accurate information, and would allow 
us to make full use of electronic data 
submissions via the Internet. By having 
a complete enrollment record, we would 
be able to produce and transmit or mail 
the CMS 855, pre-populated with 
previously reported information, to the 
provider or supplier for their review and 
signature certification as to the 
continued accuracy of the information 
and require them to update any 
information that is no longer current. 


E. Additional Provider and Supplier 
Requirements for Enrolling and 
Maintaining Active Enrollment Status in 
the Medicare Program 


In new § 424.520, we proposed to 
specify the additional requirements that 
providers and suppliers must meet to 
enroll or maintain enrollment in the | 
Medicare program. The provider or 
supplier must certify that it meets, and 
continues to meet, the following 
requirements: 

¢ Compliance with title XVIII of the 
Act (Medicare Statutory Provisions) and 
applicable regulations.: 

¢ Compliance with all applicable 
Federal and State licensure and 
regulatory requirements that apply to 
the specific provider or supplier type 
that relate to providing health care 
services. 

¢ Not employing or contracting with 
individuals or entities excluded from 
participation in Federal Health care 
programs for the provision of items and 
services reimbursable under these 
programs in violation of section 
1128A(a)(6) of the Act. 

The OIG program exclusion 
regulations were amended effective 
August 25, 1995, in accordance with the 
Federal Acquisition Streamlining Act of 
1994 (FASA), and with the HHS 
Common Rule at 45 CFR part 76, to 
explain the scope and effect of an OIG 
exclusion. In accordance with the 
FASA, government-wide reciprocal 
effect will be given by all Federal 
agencies to an administrative sanction 
imposed by any Federal agency. 
Specifically, the statute provides that: 
“No agency shall allow a party to 
participate in any procurement and 
nonprocurement activity if any [other] 
agency has debarred, suspended, or 
otherwise excluded, that party from 
participation in a procurement or 
nonprocurement activity,” (FASA, 


section 2455). Therefore, consistent 


with the FASA, its implementing 


regulation, and OIG regulations 

(§ 1001.1901(b)), we would deny or 
revoke enrollment (revocation effective 
on the date of the exclusion) if the 
provider or supplier i is subject to an OIG 
exclusion, or is debarred, suspended or 
otherwise excluded by any other ; 
Federal health care program or agency. 


F. Rejection of a Provider’s or Supplier’s 
CMS 855 for Medicare Enrollment 


In new § 424.525, we proposed that if 
a provider or supplier enrolling in the 
Medicare program for the first time fails 
to furnish complete information on the 
CMS 855, or fails to furnish missing 
information or any necessary supporting 
documentation as required by CMS 
under this or other statutory or 
regulatory authority within 60 calendar 
days of our request to furnish the 
information, we would reject the 
provider or supplier’s CMS 855 
application. Rejection would not occur 
if the provider or supplier is actively 
communicating with us to resolve any 
issues regardless of any timeframes. 

Upon notification of a rejected CMS 
855, the provider or supplier must again 
begin the enrollment process by 
completing and submitting a new CMS 
855 and all applicable documentation. 
We proposed to specify in § 424.525(b) 
that the new form must also update any 
information that is different from that 
originally submitted. This would ensure 
that we have the most recent 
information about the provider or 
supplier. The enrollment process would 
culminate in the granting of billing 
privileges or denial or rejection of the 
application. 


G. Denial of Enrollment 


We would deny enrollment in the 
Medicare program to providers or 
suppliers whom we determine to be 
ineligible. Providers and suppliers who 
are denied enrollment would not 
receive Medicare billing privileges. In 
§ 424.530(a), we proposed to require 
that a provider or supplier applying for 
enrollment in the Medicare program 
may be denied enrollment for any of the 
following reasons: 

e Under § 424.530(a)(1),-enrollment 
may be denied if the provider or 
supplier were found not to be in 
compliance (for example, failure to 
furnish required documentation, lack of 
qualified practice location) with the 
Medicare enrollment requirements 
applicable to the type of provider or 
supplier enrolling, unless the reason for 
noncompliance were corrected or the 
provider or supplier has submitted a 


i 
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plan of corrective action as outlined in 


488. 

e In § 424.530(a)(2), we proposed to 
require that enrollment may also be 
denied if: a provider, supplier, an 
owner, managing employee, authorized 
or delegated official an supervising 
physician, medical director, or other 
health care personnel furnishing 
Medicare reimbursable services who is 
required to be reported on the providers’ 
or suppliers’ CMS 855 (for example, an 
ambulance crew member) — 

+ Is excluded from the Medicare, 
Medicaid, or any other Federal health 
care programs, as defined in § 1001.2, in 
accordance with § 1001.1901(a); or 

+ Is debarred, suspended, or 
otherwise excluded from participating 
in any other Federal procurement or 
nonprocurement activity in accordance 

. with FASA, section 2455; (See HHS 
Common Rule provisions that discuss , 
the effect of a program exclusion under 
title XI of the Act, as well as other 
Federal agency debarments, 
suspensions, and exclusions found at 45 
CFR 76.100(c) and (d)). 

We are required to ensure that no 
payments are made to any providers or 
suppliers who are excluded from 
participation in the Medicare program 
under authorities found in sections 
1128, 1156, 1862, 1867, and 1892 of the 
Act, or who are debarred, suspended or 
otherwise excluded as authorized by 
FASA. This includes any individual, 
entity, or any provider or supplier that 
arranges or contracts with (by 
employment or otherwise) an individual 
or entity that the provider or supplier 
knows or should know is excluded from 
participation in a Federal health care 
program for the provision of items or 
services for which payment may be 
made under such a program (section 
1128A(a)(6) of the Act), and any 
provider or supplier that has been 

debarred, suspended, or otherwise 
excluded from participation in any 
other Executive Branch procurement or 
nonprocurement programs or activity 

(FASA, section 2455). 

Therefore, when an individual or 
entity is excluded by the OIG under 
section 1128 of the Act, the exclusion is 
applicable to participation in all Federal 
health care programs (including 
Medicare and Medicaid as defined in 
section 1128B(f) of the Act). In addition, 
section 1862(e) of the Act prohibits the 
Secretary from paying for items and 
services furnished by excluded 
individuals. We believe that our general 
authorities, in combination with the 
prohibition against paying for items or 
services furnished by excluded 
individuals, provides authority for us to 
deny enrollment unless a provider or 


supplier terminates its relationship with 
the relevant individual. The denial will 
remain effective until that provider, 
supplier, managing employee, 
authorized or delegated official, medical 
director, supervising physician, or other 
health care personnel furnishing 
Medicare reimbursable services, is no 
longer excluded or sanctioned. Section 
424.530(b)(3) also would provide that 
the denial will be effective within 30 

days of the denial notification. 

§ 424.530(a)(3), we also proposed to 
require that we may deny enrollment in 
the Medicare program if the provider or 
supplier, or any owner of the provider 
or supplier, has been convicted of a 
Federal or State felony offense that we 
determine to be detrimental to the best 
interests of the Medicare program or its 
beneficiaries. This authority is afforded 
to us in many of the HIPAA fraud and 
abuse provisions and section 4302 of the 
BBA. In making assessments, we 
proposed to require including any 
felony convictions from the last 10 years 
or more. In addition, we would consider 
the severity of the underlying offense. 

Felonies that we determine to be ' 
detrimental to the best interests of the 
Medicare program or its beneficiaries 
include the following: 

e Within the last 10 years or more 
preceding enrollment or revalidation of 
enrollment, crimes against persons, 
such as rape, murder, kidnapping, 
assault and battery, robbery, and other 
similar crimes for which the individual 
was convicted, including guilty pleas 
and adjudicated pretrial diversions. We 
believe it is reasonable for the Medicare 
program to question the ability of the 
individual or entity with such a history 
to respect the life and property of 
program beneficiaries. 

e Within the last 10 years or more 
preceding enrollment or revalidation of 
enrollment, financial crimes, such as 
extortion, embezzlement, income tax 
evasion, making false statements, 
insurance fraud, and other similar 
crimes for which the individual was 
convicted, including guilty pleas and 
adjudicated pretrial diversions. We 
believe it is reasonable for the Medicare 
program to question the honesty and 
integrity of the individual or entity with 
such a history in providing services and 
claiming payment under the Medicare 
program. 

e Within the last 10 years or more 
preceding eurollment or revalidation of 
enrollment, any felony that placed the 
Medicare program or its beneficiaries at 
immediate risk, such as a malpractice 
suit that resulted in a conviction of 
criminal neglect or misconduct. 

e Any felonies referred to in section 
1128 of the Act. 


Under section 1128(a) of the Act, the 
Secretary must exclude individuals or 
entities convicted of certain crimes, 
such as program-related crimes, crimes 
related to patient abuse or neglect, and 
conviction of a felony related to health 
care fraud or controlled substances. In 
addition, the Secretary has authority to 
exclude individuals and entities for 
other adverse actions including when an 
individual or entity is owned or _ 
controlled by a sanctioned or convicted 
individual, in accordance with section 
1128(b)(8) of the Act. 

In cases where the provider or 
supplier is not a convicted individual 
but, rather, has an ownership or ” 
management relationship with a 
convicted or excluded individual, that 
provider or supplier may also be subject 
to civil monetary penalties as stated in 
section 1128A(a)(6) of the Act. In 
addition, we may deny or revoke billing 
privileges if such a relationship exists. 
However, the denial may be reversed if, 
within 30 days of the denial 
notification, the provider or supplier 
terminates its ownership or 
management relationship with the 
convicted or excluded individual or 
organization. 

In § 424.530(a)(4), we proposed to 
require that we may deny enrollment if 
the provider or supplier has deliberately 
submitted false or misleading 
information on their CMS 855 to gain 
enrollment in the Medicare program. 
Offenders may be subject to fines or 
imprisonment, or both, in accordance 
with current statute and regulation. 

In § 424.530(a)(5), we proposed 
possible denial of enrollment where 
there are repeated instances in which, 
upon on-site review or other reliable 
evidence, we do not find present those 
licensed medical professionals required 
under the statute or regulations to 
supervise treatment or provide Medicare 
covered services for Medicare patients; 
or we determine that the provider or 
supplier is not operational to furnish 
Medicare covered services or supplies. 

As outlined in § 424.530(b), if the 
denied provider or supplier appeals the 
decision, and the denial is upheld, that 
provider or supplier may submit a new 
CMS 855 after we notify it that the 
original determination was upheld. If 
the provider or supplier did not appeal 
the determination, it may submit a new 
CMS 855 when the timeframe for appeal 
rights has lapsed. We proposed this 

latter requirement to prevent 
administrative difficulties that might 
result in processing two enrollment 
forms if a new one is submitted during 
the time period when the provider or 
supplier may appeal an initial denial. 
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Medicare enrollment denials would. 
impact the provider or supplierona 
national scale. In proposed § 424.530(c), 
we stated that when a provider or 
supplier is denied enrollment in 
Medicare, we would review all other 
related Medicare enrollment files that 
the denied provider or supplier has an 
association with (for example, as an 
owner or managing employee) to 
determine if the denial warrants an 
adverse action of the associated 
Medicare provider or supplier. - 


H. Revocation of Enrollment and Billing 
Privileges From the Medicare Program 


Revocation occurs when an enrolled 
provider or supplier’s billing privileges 
are terminated. In proposed § 424.535, 
we outlined the causes for revocation 
and what a provider or supplier would 
need to do to re-enroll in the Medicare 
program after revocation. In considering 
whether to revoke enrollment and 
billing privileges in the Medicare 
program, we would consider the 
severity of the offenses, mitigating 
circumstances, program and beneficiary 
risk if enrollment was to continue, 
possibility of corrective action plans, 
beneficiary access to care, and any other 
pertinent factors. 

In general, we proposed to require 
revocation criteria that are similar to our 
reasons for denial of initial Medicare 
program enrollment. In § 424.535(a)(1), 
we proposed to require that a provider 
or supplier’s enrollment and billing 
privileges may be revoked if, at any 
time, it is determined to be out of 
compliance with the Medicare 
enrollment requirements outlined in 
subpart P including failure to report 
changes to enrollment information 
timely or failure to adhere to corrective 
action plans, and has not corrected the 
problem within 30 days of notice of 
noncompliance or submitted a plan of 
corrective action as cited earlier. We 
may request additional documentation 
from the provider or supplier to 
determine compliance if adverse 
information is received or otherwise 
found concerning the provider or 
supplier. If requested documentation we 
required under this or other statutory or 
regulatory authority is not submitted 
within 30 calendar days of our request, 
we would immediately begin revocation 
proceedings. If the documentation is 
received timely, we would review and 
verify the information to determine if 
we should proceed with the revocation. 
Providers requiring State survey and 
certification would continue to receive 
payment during the data verification 

‘review under current regulations found 
at part 488 and under section 
1819(h)(2)(c) of the Act. Providers and 


suppliers. nol subject to, State survey and 
certification may have their payments 
suspended during the data review. 

We also proposed to require that we 
may revoke a provider or supplier’s 
billing privileges if the provider or 
supplier establishes the following: 

° Repeated instances in which,.upon 

on-site review or other reliable 
evidence, we do not find present those 
licensed medical professionals required 
under the statute or regulation to 
supervise treatment of, or to provide 
Medicare covered service for, Medicare 
patients. 

Additional proposed reasons that may 
result in the revocation of billing 
privileges in § 424.535(a) includes the 
following: 

¢ The provider or supplier, any 
owner, managing employee, authorized 
or delegated official, supervising 
physician or other health care personnel 
who must be reported on the CMS 855 
(for example, ambulance crew member) 
of the provider or supplier, in 
accordance with section 1862(e)(1) and 
(2) of the Act, becomes excluded from 
the Medicare, Medicaid or any other 
Federal health care programs, as defined 
in § 1001.2, in accordance with section 
1128 or 1156 of the Act, or is debarred, 
suspended or otherwise by any Federal 
health care program or agency. 

¢ The provider or supplier, or any 
owner of the provider or supplier, is 
convicted of a Federal or State felony 
offense that we determine to be 
detrimental to the best interests of the 
program as outlined in “Denial of 
Enrollment” above. 

e The provider or supplier certified as 
“true” deliberately submitted false or 
misleading information on the CMS 855 
in order to enroll or maintain 
enrollment in the Medicare program. 
(Offenders may be subject to criminal or 
civil prosecution, in accordance with 
current laws and regulations). 

e Upon on-site review, we determine 
that the provider or supplier i is no 
longer operational to furnish Medicare 
covered services or supplies. 

e The provider or supplier fails to 
furnish complete and accurate 
information on the CMS 855 and any 
applicable documentation within 60 
calendar days of our notice to recertify 
its enrollment information. 

e The provider or supplier knowingly 


_ sells to or allows another individual or 


entity to use its billing number. 

In addition to the revocation of the 
provider’s or supplier’s billing 
privileges, we proposed to require at 
§ 424.535(b) that any provider 
agreement in effect at the time of 
revocation would also be terminated 
effective with the date of revocation. We 


20761 


do, believe it would be for 
us to maintain an active provider 
agreement for a provider or supplier 
whose business relationship with 
Medicare was adverse enough as to 
cause the revocation of its billing 
privileges. Section 1866(b)(2)(A) of the | 
Act specifies that the Secretary may 
terminate a provider agreement after the 
Secretary has determined that the 
provider fails to comply substantially 
with the provisions of title XVIII. We 
proposed to amend § 489.53 and § 498.3 
to reflect this proposal. 

In new § 424.535(c), we proposed to 
require that upon notification of the 
revocation of its billing number, if the 
provider or supplier seeks to re- 
establish enrollment and billing 
privileges in the Medicare program 
(either after the appeals process is 
exhausted or in place of the appeals 
process), then the provider or supplier 
must complete and submit a new CMS 
855 as a new provider or supplier and 
applicable documentation. Providers 
must be resurveyed or recertified by the 
State survey agency as a new provider 
and must establish a new provider 
agreement with our Regional Office. 

If the billing privileges are revaked 
due to the adverse activity of an 
individual or organization other than 
the provider or supplier, the revocation 
may be reversed if the provider or 
supplier terminates its business 


relationship with the individual or 


organization that was responsible for the 
revocation within 30 days. 

As with a denial of Medicare 
enrollment, revocations would impact 
the provider or supplier on a national 
scale. As proposed in § 424.535(d), ifa 
provider or supplier’s billing privileges 
are revoked, we would review all other 
related Medicare enrollment files that 
the revoked provider or supplier has an 
association with (for example, as an 
owner or managing employee) to 
determine if the revocation warrants an 
adverse action of the associated 
Medicare provider or supplier. 


I. Deactivation of Medicare Billing 
Privileges 

When a provider or supplier’s billing 
number is deactivated, billing privileges 
are suspended, but can be restored upon 
the submission of updated or recertified 
information. In new § 424.540, we 
proposed to continue to deactivate a 
provider or supplier’s Medicare billing 
number if no Medicare claims are 
submitted for 2 consecutive calendar 
quarters (6 months) unless current 
policy or regulations specify otherwise 
for specific provider or supplier types. 
Our current policy requires deactivation 
of billing numbers after 4 consecutive 
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calendar quarters (12:months) ofno 
claim submissions. We included this 
reduction to the current requirement 
because we are aware of a number of 
program integrity issues related to 
inactive Medicare billing numbers. We 
wish to_prevent, for example, 
questionable businesses from 
deliberately obtaining multiple numbers 
so that they could keep one “in reserve”’ 
in the event their practices result in 
suspension of claims payment under 
their active number. We also wish to 
prevent fraudulent entities from 
obtaining information about 
discontinued providers or suppliers, for 
example, using the Medicare billing 
number of a deceased physician. 

We also proposed to require 
deactivation of a billing number if we 
discover changes to the information 
provided on the provider or supplier’s 
CMS 855 that were not reported within 
90 days of the change. This includes, 
but is not limited to, changes to billing 
services, a change in the practice 
location, or a change of any managing 
employee. A change in ownership or 
control must be reported within 30 
calendar days. 

Deactivation of Medicare billing 
privileges is considered a temporary 
action to protect the provider or 
supplier from misuse of their billing 
number and to also protect the Medicare 
Trust Funds from unnecessary 
overpayments. The temporary 
deactivation of a billing number would 
’ not have any effect on a provider or 
supplier’s participation agreement or 
conditions of participation. 

In § 424.540(b), we proposed that a 
provider or supplier whose billing 
number has been deactivated for any 
reason other than nonsubmission of a 
claim for 6 months and who wants to 
reactivate its Medicare billing nuraber 
must complete and submit a new CMS 
855. Those providers and suppliers 
whose billing number are deactivated 
after nonsubmission of a claim must 
recertify that the enrollment information 
currently on file with Medicare is _ 
correct before the claim would be paid. 
In addition, the provider or supplier 
must meet all current Medicare - 
requirements in place at the time of the 
reactivation. The provider or supplier 
must also be prepared to submit a valid 
claim or risk subsequent deactivation of 
their billing number. Once notified, we 
would give all reactivations of Medicare 
billing numbers priority handling to 

ensure expedient payment of claims. 
Reactivation of a Medicare billing 
number would not require resurvey or 
certification by State agency, or the 
establishment of a new provider 


agreement. 


J. Provider and Supplier Appeals 

In new § 424.545, we proposed that a 
provider or supplier that has been 
denied enrollment in the Medicare 
program, or whose enrollment has been 
revoked, may appeal our decision in 
accordance with our regulations at part 
405, subpart H, for suppliers or part 498, 
subpart A, for providers. We are 
currently drafting a single regulatory 
appeals process for all providers and 
suppliers denied or revoked from 
participation in the Medicare program. 
In keeping with current policy, we also 
proposed that no payments would be 
made during the appeals process. If the 
provider or supplier is successful in 
overturning a denial or revocation, 
unpaid claims for services furnished 
during the overturned period may be 
resubmitted. 

In addition, we proposed in 
§ 424.545(b) that a provider or supplier 
whose billing privilege was deactivated 
may file a rebuttal using procedures 
found at § 405.74. 


K. Prohibitions on the Sale or Transfer 
of Billing Privileges 

We proposed in new § 424.550 that a 
provider or supplier would be 
prohibited from selling its Medicare 
billing number to any individual or 
entity, or allowing another individual or 
entity to use its Medicare billing 
number. Similarly, we would prohibit a 
provider or supplier from transferring 
its Medicare billing privileges to any 
individual or entity, except during a 
change in ownership, as stated below. A 
provider or supplier does not have 
independent authority to sell or transfer 
any billing number issued or the billing 
privileges granted with the billing 
number assigned. 

We proposed this policy because only 
we and our agents have the authority to 
issue Medicare billing numbers and 
grant Medicare billing privileges. These 
numbers are issued only after the 
information about the provider or 
supplier collected on the CMS 855 is 
verified. Because it is used to uniquely 
identify a provider or supplier, the 
Medicare billing number we issue is 
solely for use by the specific provider or 
supplier to whom it was issued. 

In the case of a provider or supplier 
undergoing a change of ownership as 
described in part 489 subpart A, we 
would require at § 424.550(b) that a 
CMS 855 be completed and submitted 
by both the current owner and the new 
owner before the completion of the 
ownership change. Failure of the 
current owner to submit the CMS 855 
prior to the change of ownership may 
result in sanctions and penalties, after 


the:date of ownership change, in 


and § 489.53. Failure of the new owner 
to submit the CMS 855 prior to.the 
change of ownership may result in the 
deactivation of the Medicare billing 
number until the CMS 855 has been 
submitted. 

We may deactivate a Medicare billing 
number at any time before final 
transference of the provider agreement 
to the new owner. This may occur as a 
result of the submission of a CMS 855 
with material omissions, or preliminary 
information received or determined by 
us that makes us question whether the 
new owner would ultimately be granted 
a final transference of the provider 
agreement. This allows us the right to 
ensure that billing privileges are given 
only to a new owner for which we have 
adequate information to, at a minimum, 
determine that the new owner should 
have billing privileges prior to the 
complete validation of their CMS 855 
and the transfer of the provider 
agreement. 

We understand that not all enrollment 
information is available before the 
change of ownership. We will work 
with the new owner(s) to ensure a 
seamless transition, but it is the 
provider’s or supplier’s responsibility to 


‘report this and any other changes to us 


to prevent us from imposing any 
adverse action against it. 

For those providers and suppliers not 
covered by part 489, any change in the 
ownership or control of the provider or 
supplier must be reported on the CMS 
855 within 90 days of the change as 
noted in § 424.540(a)(2). Generally, a 
change of ownership that also changes 
the tax identification number would 
require a new CMS 855 from the new 
owner. 


L. Payment Liability 


In new § 424.555, we proposed that 
any expenses for services furnished to a 
Medicare beneficiary by those categories 
of suppliers covered by section 1834 of 
the Act (that is, suppliers of DMEPOS) 
are the responsibility of that supplier if 
the supplier has been denied Medicare 
billing privileges. We further proposed 
that no payment may be made for 
covered services furnished to a 
Medicare beneficiary by a provider or 
supplier whose billing privileges were 
deactivated or revoked. The Medicare 
beneficiary would have no financial 
responsibility for this type of expense, 
and the provider or supplier must 
refund on a timely basis any amounts 
collected from the beneficiary for those 


covered services. 


We proposed these provisions 
because a provider or supplier who fails 


accordance with § 424.520, § 424.540, 
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to provide valid enrollment information, 
or who is not a valid provider or 
supplier type under the Medicare 
program, cannot be verified as a 
legitimate provider or supplier for 
purposes of this rule. Claims or bills 
submitted for covered Medicare services 
must have an active Medicare billing 
number. Claims or bills submitted by a 
provider or supplier who is not properly 
‘enrolled, and does not have an active 
Medicare billing number, would be 
considered incomplete and would be 
returned. The provider or supplier 
would then be in violation of the 
mandatory claims submission 
requirements and cétild be fined for 
each occurrence. An incomplete claim 
returned for this reason would not be 
afforded appeal rights for the provider 
or supplier. However, a provider or 
supplier may appeal a denial or 
revocation of enrollment in accordance 
with regulations elsewhere in this 
subpart. 

Sections 1802(b), 1834(j), 1866, and 
1870 of the Act, provide Medicare 
beneficiaries with certain protections 
against liabilities imposed by providers 
and suppliers. In section 1834(j)(4), for 
example, the statute protects the 
beneficiary against demands for 
payment for covered Medicare services 
by certain categories of suppliers that 
have not been granted Medicare billing 
privileges. Section 1866 of the Act 
prohibits providers that have entered 
into agreements described in that 
section from charging the beneficiary for 
covered items or services that are not 
paid by Medicare because the provider 
has failed to comply with certain 
requirements. Furthermore, section 
1802(b) of the Act, which sets forth a 
variety of criteria under which 
physicians and practitioners may enter 
into private contracts with Medicare 
beneficiaries, provides for additional 
beneficiary protection. Section 1870 of 
the Act provides that, except under 
certain circumstances, any payment to a 
provider of services for items or services 
furnished shall be considered a payment 
to the individual, but that the individual 
will not be liable for overpayment to the 
provider where the individual is 
without fault. 

In addition, section 1128A(a)(6) of the 
Act provides for criminal penalties for 
providers and suppliers having 
knowledge of events affecting the right 
to benefit or payment, and concealing or 
failing to disclose such an event with an 
intent to fraudulently secure benefit or 
payment when it is not authorized. 

The CMS 855 states that the following 
penalties may be imposed: 

¢ 18 U.S.C. 1001 authorizes criminal 
penalties against an individual who in 


any matter within the jurisdiction of any 
department or agency of the United 
States knowingly and willfully falsifies, 
conceals or covers up by any trick, 
scheme or device a material fact, or 
makes or uses any false, fictitious, or 
fraudulent statements or 
representations, or makes any false 
writing or document knowing the same 
to contain any false, fictitious or 
fraudulent statement or entry. 
Individual offenders are subject to fines 
of up to $250,000 and imprisonment for 
up to 5 years. Offenders that are 
organizations are subject to fines of up 
to $500,000. 18 U.S.C. 3571(d) also 
authorizes fines of up to twice the gross 
gain derived by the offender. 

e Section 1128B(a)(1) of the Act 
authorizes criminal penalties against an 
individual who ‘“‘knowingly and 
willfully makes or causes to be made 
any false statement or representation of 
a material fact in any application for any 
benefit or payment under a Federal 
health care program.” The offender is 
subject to fines of up to $25,000 or 
imprisonment for up to 5 years, or both. 

¢ The Civil False Claims Act, 31 
U.S.C. 3729, imposes a civil penalty of 
$5,000 to $10,000 per violation, plus 
three times the amount of damages 
sustained by the Government and 
imposes civil liability, in part, on any 
person who— 

+ Knowingly presents, or causes to be 
presented, to an officer or an employee 
of the United States Government a false 
or fraudulent claim for payment o 
approval; 

+ Knowingly makes, uses, or causes 
to be made or used, a false record or 
statement to get a false or fraudulent 
claim paid or approved by the 
Government; or 

+ Conspires to defraud the 
Government by getting a false or 
fraudulent claim allowed or paid. - 

e Section 1128A(a)(1) of the Act 
imposes administrative sanctions on a 
person for the submission to a Federal 
health care program of false or 
otherwise improper claims. 

These administrative sanctions 
include a civil monetary penalty of up 
to $10,000 for each item or service 
falsely or fraudulently claimed an 
assessment of up to triple the amount 
claimed, and exclusion from 
participation in all Federal health care 
programs. 

The government may assert common 
law claims such as “common law 
fraud,” “money paid by mistake,” and 
“unjust enrichment.” Remedies include 
compensatory and punitive damages, 
restitution, and recovery of the amount 
of the unjust profit. 


In addition, the following two 
sanctions were added to the CMS 855 
form:. 

e 18 U.S.C. 1035 authorizes criminal 
penalties against individuals in any 
matter involving a health care benefit 
program who knowingly and willfully 
falsifies, conceals, or covers up by any 
trick, scheme, or device a material fact; 
or makes any materially false, fictitious, 
or fraudulent statements or 
representations, or makes or uses any 
materially false fictitious, or fraudulent 
statement or entry, in connection-with 
the delivery of or payment for health 
care benefits, items, or services. The 
individual shall be fined or imprisoned 
up to 5 years or both. 

e 18 U.S.C. 1347 authorizes criminal 
penalties against individuals who 
-knowing and willfully execute, or 
attempt, to execute a scheme or artifice 
to defraud any health care benefit 
program, or to obtain, by means of false 
or fraudulent pretenses, representations, 
or promises, any of the money or 
property owned by or under the control 
of, any health care benefit program in 
connection with the delivery of or 
payment for health care benefits, items, 
or services. Individuals shall be fined or 
imprisoned up to 10 years or both. If the 
violation results in serious bodily 
injury, an individual will be fined or 
imprisoned up to 20 years, or both. If 
the violation results in death, the 
individual shall be fined or imprisoned 
for any term of years or for life, or both. 


Ill. Analysis and Responses to Public 
Comments 


We received a total of 152 comments 
on the April 25, 2003 proposed rule. 
Below is a summary of the comments 
received and our responses to them. 

Comment: Several commenters stated 
that the language concerning ‘“‘effective 
billing dates” was confusing. 
Commenters stated that they thought we 
were changing the current policy on 
submitting claims retroactively after the 
enrollment process was complete. 

Response: While we understand these 
concerns, it was never our intent to 
change our policy on effective billing 
dates. We have clarified and referenced 
current policy citations in the final 
regulation text. We will continue to pay 
claims under all current reimbursement 
policies. 

Comment: Several commenters 
expressed concern about our proposal to 
reduce the period of nonbilling activity 
to deactivate a Medicare billing number. 
This period is currently 12 months and 
we proposed reducing it to 6 months. 

Response: Based on the expressed 
concerns, we will maintain the current 
12-month period. In addition, to avoid 


— 
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future misinterpretation, we have 
defined the 12-month time period as 
beginning the 1st day of the 1st month 
without the submission of a claim 
through the last day of the 12th 
consecutive month without submitting a 
claim. 

Comment: Several commenters 
expressed concern regarding our 
proposal to begin a 3-year revalidation 
process for all providers and suppliers 
billing Medicare. The concerns were 
with our ability to efficiently handle the 
additional workload and continue to 
issue new Medicare billing numbers in 
a timely manner. 

Response: While we appreciate this 
concern, we will not implement this 
initiative until OMB approves changes 
to the November 2001 provider/supplier 
enrollment applications. 

Comment: Several commenters 
recommended that we add a number of 
definitions, including provider, 
supplier, applicant, and managing 
director to this final rule. Moreover one 
of these commenters recommended that 
all definitions in the enrollment forms 
be included in the regulation and that 
all definitions included in the final rule 
be included in the instructions to the 
enrollment forms. 

Response: We decided not to include 
additional definitions because many of 
the definitions that commenters 
requested that we include in this final 
rule are already defined in statute. 
However, to ensure consistency in 
application and clarity for individual 
and organizational applicants, our 
manuals and the provider enrollment 
applications will include all necessary 
definitions. We do not believe that it is 
necessary to include all of the 
definitions included in the enrollment 
applications in this regulation. 

Comment: One commenter 
recommended that we amend the 
proposed regulation to affirmatively 
state that a W-2 employee of the - 
applicant parent corporation can serve 
as a delegated official, even though he 
or she may or may not be a W—2 
employee of the applicant itself. 

Response: We believe that it is 
essential that any individual assigned as 
a delegated official has a direct 
relationship and connection with the 
applicant. We recognize that there are 
instances where an employee of a 
provider’s parent company may exercise 
a tremendous degree of authority over 
the provider. However, in these cases 
the fact remains that the provider and 
the parent company are two separate 

legal entities. For obvious legal reasons, 
we simply cannot establish a blanket 
provision whereby a W—2 employee of 


one entity can sign the CMS 855 on 
behalf of another entity. 

Comment: Several commenters made 
comments regarding the provider/ 
supplier enrollment applications that 
were published in 2001. 

Response: We considered these 
changes as we developed the latest 
version of the provider and supplier 
enrollment applications. These fully 
revised applications were published in 
the Federal Register in July 2005. Some 
of the changes to the redesigned 
provider/supplier enrollment 


applications were made in preparation 


for an electronic enrollment process. We 
will continue to use the approved 
version (November 2001) of the provider 
and supplier enrollment applications 
until the revised applications are 
approved by OMB. 

Comment: One commenter requested 
that we clarify if currently enrolled 
providers and suppliers are required to 
complete a provider enrollment 
application. 

Response: All providers and 
suppliers, including those currently 
billing Medicare, will be required to 
complete and submit an enrollment 
application. We will phase-in the 
revalidation process for providers and 
suppliers currently participating in the 
Medicare program. 

Comment: commenter questioned 
the need to obtain a national provider 
identifier and also enroll in the 
Medicare program. 

Response: The National Provider 
Identifier (NPI) will replace healthcare 
provider identifiers in use today in 
standard healthcare transactions. The 
application and request for a NPI does 
not replace the enrollment process for 
Medicare. Enrolling in a particular 
health plan authorizes providers and 
suppliers to bill and be paid for services 
covered under Medicare. 

Comment: A number of commenters 
expressed the need for us to have an 

electronic enrollment process, including 
the ability to update and report changes 
to their enrollment information. 

Response: We are currently 
developing a web-based electronic 
enrollment process which will also 


_ allow for reporting changes 


electronically. We expect this process to 
be operational in 2007. It is expected 
that this process will reduce the burden 
on the providers and suppliers and 
speed the approval process for new 
applications. 

Comment: Several commenters 
expressed the need for us to establish an 
electronic signature process. Another 
commenter recommended that 
providers and suppliers be allowed to 
report changes electronically. 


Response: We appreciate these 
suggestions and will consider adopting 
as we develop our electronic enrollment 
process. 

Comment: One commenter 
recommended that we develop pre- 
populated revalidation applications 
which list the current information on 
enrolled providers and suppliers. This 
would allow providers and suppliers to 
simply verify that the information is 
correct, make necessary corrections, and 
sign the document to attest to the 
correctness of the information provided. 

Response: As we stated in the 
preamble to the proposed rule, we 
support this paid and appreciate 
this recommendation. We believe that 
the electronic enrollment process will 
allow providers and suppliers to verify 
existing information, make necessary 
corrections, and attest to the correctness 

‘of the information submitted. 

Comment: One commenter 
recommended postponing the effective 
date of revalidation until technology is 
available for electronic submission. 

Response: We understand this 
commenter’s concern. However, we do 
not believe that it is practical to delay 
implementation of revalidation until an 
electronic process is established. 
Moreover, section 902 of the Medicare 
Prescription Drug, Improvement and 
Modernization Act of 2003 (MMA) 
amended section 1871(a) of the Act and 
requires us to publish a final regulation 
within 3 years of publishing proposed 
or interim final regulation in order to 
implement the proposed or interim final 
regulation. 

Comment: A number of commenters. 
recommended that CMS phase-in 
requirements to submit an initial 
enrollment application or respond to a 
revalidation request. 

Response: We agree that a phased-in 
approach will limit delays in the 
enrollment process. While we note that 
a provider or supplier may voluntarily 
submit an enrollment application at any 
time, we will instruct our contractors to 
process new enrollment applications 
first, request and process enrollment 
applications for providers and suppliers 
currently billing the program second, 
and initiate revalidation activities for 
most providers and suppliers third. 
Clearly, we will monitor the processing 
of enrollment applications to ensure 
that all applications are processed 
within established time frames. 

Comment: A number of commenters 
expressed concern about individual 
contractors’ ability to process the 
increased workload associated with 
obtaining and validating new 
enrollment applications for existing 
providers. 
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Response: In addition to processing 
enrollment applications for providers 
and suppliers seeking entry into the 
Medicare program, we expect that our 
fee-for-service contractors will request 
enrollment applications from providers 
and suppliers already billing the 
Medicare program in FY 2006 and FY 
2007. In addition, we expect they will 
conduct alimited numberof. 
revalidations in FY 2006 and FY 2007, 
with an increased number of 
revalidations in FY 2008. By focusing 
on processing enrollment applications 
for new applicants and existing 
Medicare providers and suppliers who 
have not completed and submitted a 
Medicare enrollment application, we 
expect to process enrollment 
applications in a timely manner. 

Comment: Several commenters 
recommended that we establish a 5-year 
cycle rather than a 3-year cycle for 
revalidation. 

Response: We appreciate these 
comments and agree that establishing a 
5-year revalidation cycle rather than a 3- 
year cycle reduces the burden on 
providers and suppliers. Therefore, we 
have revised the final rule to establish 
a 5-year revalidation cycle. We believe 
that extending the revalidation cycle by 
an additional 2 years from our proposed 
approach will lessen the burden on 
providers and suppliers. Moreover, 
since providers and suppliers are 
required to update their enrollment 
when changes occur, we believe that we 
will be able to ensure that we maintain 
correct enrollment information for each 
provider or supplier billing the 
Medicare program. 

Comment: Several commenters 
recommend that we describe how 
providers and suppliers would be 
notified about revalidation. 

Response: We expect that a fee-for- 
service contractor would notify the 
provider or supplier in writing 
regarding the need to revalidate its 
enrollment information. Once notified, 
providers and suppliers would be 
expected to review, update and submit 
any changes and supporting 
documentation regarding the enrollment 
record within 60 days. If no changes 
have occurred, a provider or supplier 
would simply sign, date, and return the 
revalidation application. 

Comment: Several commenters raised 
concerns about our contractors’ ability 
to review and validate enrollment 
applications for the large numbers of 
physicians who are currently billing 
Medicare but who have not completed 
an enrollment application. 

Response: To mitigate any potential 
processing delays, we will phase-in the 
enrollment of physicians along with all 


other providers and suppliers who are 
currently billing Medicare but who have 
not completed and submitted an 
enrollment application. Moreover, we 
will instruct our contractors to work 
closely with individual providers and 
suppliers, provider organizations, and 
State and local associations to ensure 
that enrollment process is implemented 
in an efficient manner. We will closely 
monitor fee-for-service contractor 
workloads and processing times to 
ensure that all enrollment applications 
are processed in a timely manner. 

Comment: Several commenters 
recommended that we allow providers 
and suppliers 90 days to respond to 
contractor’s initial or revalidation 
request. 

Response: We believe that provider 
and suppliers can routinely respond to 
an initial or revalidation request within 
60 days. This is especially true for those 
providers and suppliers who submit 
changes to the fee-for-service contractor 
as they occur. For those providers or 
suppliers needing additional time to 
respond to a contractor’s request for 
enrollment data, providers and 
suppliers should notify the contractor 
that additional time is needed. 
However, if a provider or supplier fails 
to submit the requested application and 
supporting documentation in a timely 
manner, contractors will need to make 
a decision regarding revocation. 

Comment: Several commenters 
recommended that we not conduct 
unannounced site visits to verify 
enrollment information. 

Response: We believe that 


unannounced site visits are a useful tool 


to ensure that providers and suppliers © 
are meeting their enrollment 
requirements. Therefore, we will 
continue this practice to verify 


‘enrollment information. 


Comment: Several commenters 
recommended that we exclude certain 
provider types (that is, SNFs) from the 
revalidation site visit process. 

Response: While we understand these 
commenters’ concerns, we believe that a 
revalidation site visit is a useful tool to 
ensure that providers and suppliers 
maintain their practice location and 
other enrollment information on file 
with Medicare. In addition, we have not 
been able to develop an objective 
measure that would allow us to exclude 
some provider types from revalidation, 
but not others. Therefore, we will 
continue to use site visits in the 
revalidation process as we deem 
appropriate. 

Comment: One commenter 
recommended that a negative sini 
from a site visit not be used as a basis 


to immediately deny or revoke 


_ enrollment in the Medicare 
at 


Response: We will consider 
nature of the negative finding in 
determining whether to deny or revoke 
enrollment. We will use the criteria 
established in § 424.515(c)(1) and (2) to 
conduct on-site inspections. In addition, 
if it is determined to deny or revoke 
enrollment, we will ensure that every 
provider and supplier is afforded the 
appropriate appeals rights. We believe 
that providers and suppliers must meet 
the enrollment criteria prior to 
enrollment. Moreover, providers and 
suppliers have an obligation to notify 
their fee-for-service contractor in a 
timely manner regarding any changes in 
their enrollment application. Therefore, 
we will not adopt this recommendation. 

Comment: One commenter 
recommended that we provide 
permissive exemption from revalidation 
for providers that can demonstrate a 
good reporting history or multi-facility 
providers with a well-developed and 
effective reporting system for reporting 
changes. 

Teanensei We believe that an 
exemption process for revalidation is 
not viable because revalidation is a 
separate process from provider survey 
and certification procedures. 

Comment: One commenter 
recommended that we establish a 
process to “grandfather” providers who 
already have Medicare billing numbers. 

Response: We believe that it is 
essential that all providers and 
suppliers who are billing the Medicare 
program furnish complete and accurate 
enrollment information that can be 
validated to ensure compliance with 
Medicare requirements. Therefore, we 
will not establish a process to 

“grandfather” providers who already 
have Medicare billing numbers. 

Comment: Several commenters 


‘recommended that we provide 


additional information about the 
provider enrollment appeals process. 

Response: We will on 
appeals process for providers and 
suppliers whose applications for 
enrollment or revalidation of enrollment 
are denied or revoked in a separate 
proposed regulation. 

Comment: One commenter 
recommended that all potential 
suppliers be accredited. 

esponse: In implementing section 
302 of the MMA, we will publish a 
proposed rule that would implement a 
competitive bidding program for 
suppliers of durable medical equipment, 
prosthetics, orthotics, and supplies 
(DMEPOS). This proposed rule would 
also implement new quality and 
accreditation standards for all suppliers 


=. 
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of DMEPOS items and services, 
including suppliers who will participate 
in the DMEPOS competitive bidding 
program. While we are developing a 
competitive bidding program for 
DMEPOS suppliers, we do not 
anticipate developing a separate 
accreditation program for other supplier 
Ss. 
Several commenters 
recommended that we establish 
provider enrollment processing 
timeliness standards. 

Response: In implementing section 
936(a)(2) of the MMA, we expect to 
publish a proposed rule which specifies 
the time frames in which the Medicare 
fee-for-service contractors are expected 
to process all provider and supplier 
enrollment applications. 

Comment: Several commenters 
recommended that we clarify the 
definition of the term, “‘managing 
employee.” 

Response: We believe that the 
statutory language at section 1126(b) of 
the Act is clear and places no limits on 
the number of managing employees who 
must be reported. Accordingly, we are 
not making any changes to this 
definition. 

Comment: Several commenters 
recommended that we allow physicians 
to revalidate their enrollment in 
Medicare through the credentialing 
office of a hospital. 

Response: We believe that this 
approach would result in an increase in 
the administrative burden on most 
hospitals and thus are unable to adopt 
this approach. 

Comment: One commenter 
recommended that we remove the 
surety bond section (Section 11) neg 
the CMS 855S application. 

Response: We concur with this 
recommendation and will remove the 
surety bond section from all versions of 
the provider enrollment application 
when we update and republish these 
applications. 

Comment: One commenter stated that 
it was unclear whether our carriers and 
Fils, or State agencies would conduct 
provider enrollment site visits. 

Response: Medicare carriers and FIs 
will conduct provider enrollment site 
visits. State agencies and other 
accrediting bodies will continue to 
conduct the survey and certification of 
providers separately. 

Comment: One commenter 
recommended that we provide a site 
visit exemption to selected provider 
groups, which have exhibited 
compliance with all Medicare 
guidelines and requirements. 

Response: We understand the 
commenter’s concern, but do not believe 


it would be practical to establish an 
exception policy at this time. We expect 
that our contractors will prioritize the 
need for site visits for both newly 
enrolling and existing providers and 
suppliers. 

Comment: One commenter raised 
concerns about CMS charging user fees 


to pay for costs associated with 


enrolling in the Medicare program. 

Response: As part of the rulemaking 
process, we did not propose charging a 
fee to enroll in the Medicare program. 

Gomment: One commenter asked that 
we clarify language contained in 
§ 424.530(a)(3) and § 424.535(a)(3) 
which refers to reporting felony 
convictions. 

Response: We have clarified that we 
may deny or revoke a provider or 
supplier’s billing privileges if the 
provider or supplier was convicted of 
certain types of felonies as specified in 
§ 424.530(a)(3) and § 424.535(a)(3) 
within the 10 years preceding 
enrollment or revalidation of 
enrollment. 

Comment: Several commenters 
recommended that we notify providers 
regarding an upcoming revalidation by 
sending any request via certified mail to 
the authorized representative listed on 
the enrollment application. 

Response: We do not believe that this 
level of operational detail is required in 
this final rule. We believe that requiring 
the use of certified mail will 
significantly increase administrative 
costs for the program. Moreover, we 
believe that we should be able to 
maintain a level of flexibility regarding 
our notification procedures. 

Comment: One commenter asked that 
we clarify the distinction between 
enrolling in the Medicare program and 
establishing and maintaining billing 
privileges. This commenter also asked 
that we provide an example of the 
circumstances under which a provider 
would be issued an identification 
number without activating the 
corresponding billing privileges. 

Response: Providers and suppliers are 
required to enroll in Medicare prior to 
submitting a claim. The enrollment 
process allows Medicare to determine if 
the provider or supplier meets all 
applicable Federal and State 
requirements. Once a provider or 
supplier is enrolled in a Medicare 
program, it can obtain Medicare billing 
privileges. These privileges continue as 
long as the provider or supplier 
continues to meet applicable Federal 
and State requirements. Therefore, we 
have clarified in this final rule the 
requirements to enroll or remain 
enrolled in the Medicare program. 


Comment: One commenter 
recommended that we continue the 
current practice of enrolling providers 
subject to certification surveys as of the 
date of their initial survey. 

Response: We appreciate this 
comment and have clarified that we are 
maintaining the effective dates for 
reimbursement that are specified in 
§ 489.13 for providers and suppliers 
requiring State survey or certification or 
accreditation, § 424.5 and § 424.44 for 
nonsurveyed or certified/accredited 
suppliers, and § 424.57 and section 
1834(j)(1)(A) of the Act for DMEPOS 
suppliers. 

Comment: One commenter stated that 
the proposed rule blurs the concepts of 
“routine revalidation” with “non- 
routine revalidation” and that we 


‘should clarify these concepts. 


Response: We appreciate this 
comment and have clarified the 
concepts of “revalidation” and ‘“‘off 
cycle revalidation.” We believe that. 
revalidation activities would occur on a 
scheduled basis (for example, every 5 
years) while off cycle revalidations 
would occur when warranted to assess 
and confirm the validity of the 
enrollment information provided to 
CMS. 

Comment: One commenter suggested 
that the enrollment process be national 
in scope where a provider or supplier 
need only complete one application to 
be able to render services anywhere in 
the country without completing another 
application. 

Response: While we have made every 
effort to reduce the paperwork burden 
associated with enrolling in the 
Medicare program, we can not use a 
single enrollment application because of 
the large number of different provider . 
and supplier types and specialties, each 
with different eligibility requirements 
for enrollment in the Medicare program. 
This ‘avenue was attempted in the past 
and was unsuccessful. With'the release 
of the new Medicare enrollment 
applications, we have simplified the 
enrollment process and combined forms 
and or sections of information collection 
where possible. CMS will further 
simplify multi-State enrollment burdens 
when the web based forms and 
submission process are implemented. 
Thus, it is not administratively feasible 
to adopt this comment. 

Comment: One commenter asked that 
we Clarify that this rule only applies 
when a provider or supplier is billing 
for ‘‘Medicare-covered” services or 
supplies. 

Response: We agree with this 
commenter and have added the phrase 
“Medicare covered services or supplies” 
to § 424.500. 
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Comment: One commenter requested 
that a change in the “control of an 
entity” not be held to the same stringent 
requirements as a change in 
“ownership” of an entity. 

Response: Because past history has 
shown this to be a problematic 
enrollment reporting area, we are not. 
able to adopt this request. 

Comment: One commenter asked that 
we allow flexibility on the timeframe to 
submit additional information when it 
is missing from the enrollment 
application. 

Response: To assist providers and 
suppliers in determining what 
documentation must be submitted with 
an enrollment application, we are 
revising section 17 of the provider/ 
supplier enrollment application to 
clarify what documents must be 
submitted with the enrollment 
application. The fee-for-service 
contractor will notify a provider or 
supplier regarding any missing 
documentation. In addition, § 424.525 
states that a contractor may reject an 
applicant’s enrollment application if it 
fails to furnish all required supporting 
documentation within 60 calendar,days 
_ of submitting the enrollment ¥ 
application. Contractors may extend the 
60-day period if the contractor 
determines that the provider or supplier 
is actively working with CMS to resolve 
any outstanding issues. 

Comment: One commenter stated that 
current regulations in § 489 do not allow 
termination of a provider agreement if 
billing privileges are terminated. 

Response: We are changing the 
provisions at § 489 which allow these 
terminations to occur. 

Comment: One commenter asked that 
the requirements for reporting a change 
of ownership be removed or lessened. 

Response: In order to maintain correct 
provider and supplier enrollment 
information, we believe that it is 
reasonable for providers to provide 
information regarding changes in 
ownership in a timely manner. 

Comment: A commenter suggested 
that we could reduce some 
administrative burden if we specified 
that the payment liability provisions 
only apply after all appeals processes 
have been rendered. 

Response: We appreciate this 
comment, but are unable to adopt this 
suggestion because we must comply 
with the limitation on patient liability 
as specified in section 1834(j)(4) of the 
Act. 

Comment: One commenter suggested 
we only revalidate providers that are 
proven to be a potential threat to the 
Medicare program or the beneficiary. 


Response: We will consider this issue 
in future rulemaking. Initially, we 
believe that it is essential that we obtain 
valid enrollment information on all 


providers and suppliers who have a 


business relationship with the Medicare 
program. 


IV. Provisions of the Final Rule 


We are adopting the provisions of the 
proposed rule as final with the 
following changes. 

Section 936(a)(2) of the MMA 
established section 1866(j)(1)(A) of the 


, Act which requires that the Secretary 


establish a process by regulation for the 
enrollment of providers and suppliers. 
Therefore, we refer to this authority to 
collect enrollment information. 

In § 424.530 and § 424.535, we revise 
the regulation text to include the 
authority given to us in sections 1128A 
and 1842 of the Act regarding exclusion 
authorities. 

In § 424.505, we clarify that we will 
maintain our practice that all providers 
and suppliers have a valid Medicare 
billing number at the time that a claim 
is being submitted for Medicare covered 
items or services. 

Under section 1834 (j)(1)(A) of the 
Act, DMEPOS suppliers must have an. 
effective Medicare billing number for 
the date an item or service was rendered 
in order to receive payment for 
Medicare covered items or services. 

Under longstanding policy and 
operating procedures any claim 
submitted with an inactive billing 
number is incomplete and cannot be 
processed for payment. Providers and 
suppliers who are not enrolled in the 
Medicare program must adhere to the 
mandatory claims submission rules 
specified in section 1848(g)(4) of the Act 
and § 424.32(a)(1) (Basic requirements 
for all claims). In addition, a claim 
submitted without a valid Medicare 
billing number would not be considered 
a valid claim and will be rejected. If the 
mandatory claims submission 
requirements are not met, the provider 
or supplier may have sanctions imposed 
as outlined in section 1848(g)(4) of the 
Act for failure to file a claim as required. 

We are adopting a position that the 
issuance of an identification number, 
including a NPI, to a provider or 
supplier does not automatically convey 
the privilege to bill Medicare. There 


' must be a corresponding approval of the 


provider or supplier as meeting all - 
Federal and State requirements to bill 
Medicare for the identification number 
to be an approved and active Medicare 
billing number. The NPI, as defined in 
45 CFR part 162, subpart D, will be the 
Medicare billing number upon its 
adoption the Medicare program. . 


In § 424.510, we adopted language to 
clarify that the current policy remains 
the same and that a provider or supplier 
must submit to us the applicable 
provider/supplier enrollment 
application based on the type of 
provider or supplier enrolling. 
Currently, the applicable enrollment 
applications are identified as follows: 

e CMS 855A—Medicare Enrollment 
Application for Institutional Providers. 

e CMS 855B—Medicare Enrollment 
Application for clinics, Group Practices 
and Certain Other Suppliers. 

CMS 855I—Medicare Enrollment 
Application for Physicians and Non- 
Physician Practitioners. ; 

¢ CMS 855R—Medicare Enrollment 
Application for Reassignment of 
Medicare Benefits. 

e CMS 855S—Medicare Enrollment 
Application for Durable Medical 
Equipment, Prosthetics, Orthotics, and 
Supplies (DMEPOS) Suppliers. 

e The appropriate CMS Internet web 
based electronic version of the provider/ 
supplier enrollment applications. 


Note: CMS is currently developing these 
electronic enrollment applications and 
expects it to be available in 2007. 


The applicable enrollment application 
is used to gather information on 
providers and suppliers for the purposes 
of authorizing billing numbers and 
establishing eligibility to furnish 
services to Medicare beneficiaries. The 
information submitted also allows for 
the unique identification of the 
providers and suppliers for the purpose 
of enumeration and payment. The CMS 
855 forms have been used since 1996 
and were approved by OMB for these 
purposes (OMB approval number 0938— 
0685). 

At § 424.510(d)(2), we are adopting 
the provisions which requires that a 
provider or supplier submit the 
following on the appropriate enrollment 
application: 

¢ Complete, accurate and truthful 
responses to all information requested 
within each section as applicable to the 
provider or supplier type. 

e All documentation required by — 
CMS under this or other statutory or 
regulatory authority, or under the 
Paperwork Reduction Act of 1995 to 
uniquely identify the provider or 
supplier (for example, an NPI, a SSN or 


_ a TIN). We are including the NPI 


because it closely resembles other types 
of information contained in the 
proposed rule. Further, CMS will not be 
able to finalize the enrollment review 
process after May 23, 2007, unless the 
provider or supplier furnishes an NPI. 

e All documentation required by us 
under this or other statutory or 
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regulatory authority, or under the 
Paperwork Reduction Act of 1995 to 
establish the provider or supplier’s 
eligibility to furnish items or services to 
beneficiaries in the Medicare program 
(for example, a medical license or 
business license). 

In § 424.515, we are adopting a 5-year 
revalidation cycle. In adopting a 5-year 
revalidation cycle, we believe that we 
can address the concerns raised during 
the public comment process about fee- 
for-service contractor's ability to 
continue to process new enrollments 
while also conducting revalidation 
activities. Moreover, we believe that 
extending the revalidation cycle from 3 
years to 5 years will significantly 
decrease the burden on providers and 
suppliers. 

e will contact all providers and 
suppliers directly as to when their 5- 
year revalidation cycle starts beginning 
with those providers and suppliers 
currently enrolled in the Medicare 
program but that have not submitted a 
completed enrollment application. The 
revalidation process would ensure that 
we collect and maintain complete and 
current information on all Medicare 
providers and suppliers and ensure 
continued compliance with Medicare 
requirements. In addition, this process 
further ensures that Medicare 
beneficiaries are receiving items or 
services furnished only by legitimate 
providers and suppliers, and 
strengthens our ability to protect the 
Medicare Trust Funds. 

We will reserve the right to perform 
off cycle (non-routine) revalidations and 
request a provider or supplier to 
recertify as to the accuracy of the 
enrollment information when warranted 
to assess and confirm the validity of the 
enrollment information. Off cycle 
revalidations may be triggered as a 
result of information indicating local 
health care fraud problems, national 
initiatives, fraud investigations, 
complaints from beneficiaries, or other 
reasons that cause us to question the 
integrity of the provider or supplier in 
its relationship with the Medicare 
program. Like routine revalidations, off 
cycle revalidations may or may not be 
accompanied by site visits. 

In § 424.520(b), we are adopting a 
policy that individuals and 
organizations are responsible for 
updating their enrollment information 
to reflect any changes in a timely 
manner. We would define timely as 
meaning within 90 days, with the 
exception of DMEPOS suppliers which 
are currently required to report changes 
of enrollment information within 30 
days, or a change in ownership or 
control of any provider or supplier 


which also must be reported within 30 
days. Failure to do so may result in 
deactivation or even revocation of their 
billing privileges. 

In § 424.525, we are adopting a 
position that if a provider or supplier 
enrolling in the Medicare program for 
the first time fails to furnish complete 
information on the enrollment 
application, or fails to furnish missing 
information or any necessary supporting 
documentation as required by CMS 
under this or other statutory or 
regulatory authority within 60 calendar 
days of our request to furnish the 
information, we would reject the 
provider or supplier’s enrollment 
application. Rejection would not occur 
if the provider or supplier is actively 
communicating with us to resolve any 
issues regardless of any timeframes. 

Upon notification of a rejected 
enrollment application, if the provider 
or supplier still wishes to enroll in the 
Medicare program, they must begin the 
enrollment process over by completing 
and submitting a new enrollment 
application and all applicable 
documentation. Since CMS cannot 
process an incomplete enrollment. 
application, we must reject the 
application. Further, we clarify that 
applications that are rejected are not 
afforded appeal rights. 

In § 424.530(a)(2) and § 424.535(a)(2), 
we clarify that no payments will be 
made to any providers or suppliers who 
are excluded from participation in the 
Medicare program under authorities 
found in sections 1128, 1128A, 1156, 
1862, 1867, and 1892 of the Act, or who 
are debarred, suspended or otherwise 
excluded’as authorized by the FASA. 
This includes any individual, entity, or 
any provider or supplier that arranges or 
contracts with (by employment or 
otherwise) an individual or entity that 
the provider or supplier knows or 
should know is excluded from 
participation in a Federal health care 
program for the provision of items or 
services for which payment may be 
made under such a program (section 
1128A(a)(6) of the Act), and any 
provider or supplier that has been 
debarred, suspended, or otherwise 
excluded from participation in any 
other Executive Branch procurement or 
nonprocurement programs or activity 
(FASA, section 2455). 

In § 424.530(a)(3), we are adopting the 
position that we may deny enrollment 
in the Medicare program if the provider 
or supplier, or any owner of the 
provider or supplier has been convicted 
of a Federal or State felony offense that 
we determine to be detrimental to the 
best interests of the Medicare program 
or its beneficiaries. This authority is 


afforded to us in many of the HIPAA 
fraud and abuse provisions and section 
4302 of the BBA. In making 
assessments, we are stating that any 
felony convictions within the last 10 
years preceding enrollment or 
revalidation of enrollment. In addition, 
we would consider the severity of the 
underlying offense. 

Felonies that we determine to be 
detrimental to the best interests of the 
Medicare program or its beneficiaries 
include the following: 

e Within the last 10 years preceding 
enrollment or revalidation of 
enrollment, crimes against persons, 
such as murder, kidnapping, rape, 
assault and battery, robbery, and other 
similar crimes for which the individual 
was convicted, including guilty pleas 
and adjudicated pretrial diversions. We 
believe it is reasonable for the Medicare 
program to question the ability of the 
individual or entity with such a history 
to respect the life and property of 
program beneficiaries. 

e Within the last 10 years preceding’ 
enrollment or revalidation of 
enrollment, financial crimes, such as 
extortion, embezzlement, income tax 
evasion, making false statements, 
insurance fraud and other similar 
crimes for which the individual was 
convicted, including guilty pleas and 
adjudicated pretrial diversions. We 
believe it is reasonable for the Medicare 
program to question the honesty and 
integrity of the individual or entity with 
such a history in providing services and 
claiming payment under the Medicare 
program. 

e Within the last 10 years preceding 
enrollment or revalidation of 
enrollment, any felony that placed the 
Medicare program or its beneficiaries at 
immediate risk, such as a malpractice 
suit that resulted in a conviction of 
criminal neglect or misconduct. 

e Any felonies referred to in section 
1128 of the Act. 

In § 424.530(a)(5), we are adopting a 


. position that we may deny enrollment 


when, upon on-site review or other 
reliable evidence, we determine that the 
provider or supplier is not operational 
to furnish Medicare covered items or 
services or is not meeting these 
Medicare enrollment requirements or 
the requirements set forth in the 
enrollment application. 

» As outlined in § 424.530(b), if the 
denied provider or supplier appeals the 
decision, and the denial is upheld, that 
provider or supplier may submit a new 
enrollment application after we notify it 
that the original determination was 
upheld. If the provider or supplier did 
not appeal the determination, it may 
submrit a new enrollment application 
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when the time frame for appeal rights 
has lapsed. We are adopting this latter 
requirement to prevent administrative 
difficulties that might result in 
processing two enrollment forms if a 
new one is submitted during the time 
period when the provider or supplier | 
may appeal an initial denial. 

In § 424.535, we are also adopting a 
position that we may revoke a provider 
or supplier’s billing privileges if we 
find: 

e The provider or supplier, any 
owner, managing employee, authorized 
or delegated official, supervising 
physician or other health care personnel 
who must be reported on the enrollment 
application, of the provider or supplier, 
becomes excluded from the Medicare, 
Medicaid or any other Federal health . 
care programs, as defined in § 1001.2, or 
is debarred, suspended or otherwise 
excluded from participating in any other 
Federal health care program or agency. 

e The provider or supplier, or any 
owner of the provider-or supplier, is 
convicted of a Federal or State felony 
offense that we determine to be 
detrimental to the best interests of the 
program as outlined in “Denial of 
Enrollment” above. 

¢ The provider or supplier certified as 
“true” deliberately submitted false or 
misleading information in order to 
enroll or maintain enrollment in the 
Medicare program. (Offenders may be 
subject to criminal or civil prosecution, 
in accordance with current laws and 
regulations). 

e Upon on-site review, we determine 
that the provider or supplier is no 
longer operational to furnish Medicare 
covered items or services. 

e The provider or supplier fails to 
furnish complete and accurate 
information on the enrollment 
application and any applicable 
documentation within 60 calendar days 
of our notice to recertify its enrollment 
information. 

e The provider or supplier knowingly 
sells to or allows another individual or 
entity to use its billing number. 

In addition to the revocation of the 
provider’s or supplier’s billing 
privileges, we will require at 
§ 424.535(b) that any provider 
agreement or supplier agreement in 
effect at the time of revocation would 
also be terminated effective with the 
date of revocation. We do not believe it 
would be prudent for us to maintain an 
active provider agreement for a provider 
or supplier whose business relationship 
with Medicare was adverse enough as to 
cause the revocation of its billing 
privileges. Section 1866(b)(2)(A) of the 
Act specifies that the Secretary may 
terminate a provider agreement after the 


Secretary has determined that the 
provider fails to comply substantially 
with the provisions of title XVIII. We 
proposed to amend § 489.53 and § 498.3 
to reflect this proposal. 

In new § 424.535(c), we require upon 
notification of the revocation of its 
billing privileges that the provider or 
supplier must complete and submit a 
new enrollment application as a new 
provider or supplier and applicable 
documentation. Providers must be 
resurveyed or recertified by the State 
survey agency as a new provider and 
must establish a new provider 
agreement with our Regional Office. 

If the billing privileges are revoked 
due to the adverse activity of an 
individual or organization other than 
the provider or supplier, the revocation 
may be reversed if the provider or 
supplier terminates its business 
relationship with the individual or 
organization that was responsible for the 
revocation within 30 days. 

As with a denial of Medicare 
enrollment, revocations would impact 
the provider or supplier on a national 
scale. In § 424.535(e),:we added 


. language to clarify that if a provider or 


supplier’s billing privileges are revoked, 
we would review all other related 
Medicare enrollment files and practice 
locations that the revoked provider or 
supplier has an association with (for 
example, as an owner or managing 
employee of another enrolled 
organization, or member of a group 
practice) to determine if the initial 
revocation warrants additional 
revocations of the other associated 
Medicare providers or suppliers. 

In § 424.535(f) we added language that 
the revocation becomes effective within 
30 days of the initial revocation 
notification. In § 424.540, we add that to 
continue to deactivate a provider or 
supplier’s Medicare billing number if no 
Medicare claims are submitted for 12 
consecutive months unless current 
policy or regulations specify otherwise 
for specific provider or supplier types. 
The 12 month period will begin the 1st 
day of the 1st month without a claims 
submission through the last day of the 
12th month without a submitted claim. 

We are also adopting a position to 
require deactivation of a billing number 
if we discover changes to the 
information provided on the provider or 
supplier’s enrollment application that 
were not reported within 90 days of the 
change. This includes, but is not limited 
to, changes to billing services, a change 
in the practice location, or a change of 
any managing employee. A change in 
ownership or control must be reported 
within 30 calendar days. 


Deactivation of Medicare billing 
privileges is considered an interim 
action to protect the provider or 
supplier from misuse of their billing 
number and to also protect the Medicare 
Trust Funds from unnecessary 
overpayments. The deactivation of a 
billing number would not have any 
effect on a provider or supplier’s 
participation agreement or conditions of 
participation. 

In § 424.540(b), we added language to 
clarify the requirements of reactivation 
of billing privileges when a provider or 
supplier’s billing number is deactivated, 
but can be restored upon the submission 
of updated or recertified information. 
We are requiring that a provider or 
supplier whose billing number has been 
deactivated for any reason other than 
nonsubmission of a claim for 12 months 


-and who wants to reactivate its 


Medicare billing number must complete . 
and submit a new enrollment 
application as appropriate. Those ; 
providers and suppliers whose billing 
number are deactivated after 
nonsubmission of a claim must recertity 
that the enrollment information 
currently on file with Medicare is 
correct before the claim would be paid. 
In addition, the provider or supplier 
must meet all current Medicare 
requirements in place at the time of the 
reactivation. The provider or supplier 
must also be prepared to submit a valid 
claim or risk subsequent deactivation of 
their billing number. Once notified, we 
would give all reactivations of Medicare 
billing numbers priority handling to 
ensure expedient payment of claims. 
Reactivation of a Medicare billing 
number would not require resurvey or 
certification by State agency, or the 
establishment of a new provider 
agreement. 

In § 424.545(a), we clarify that 
payment will not be made during the 
appeals process. 

In § 424.545(c),we require that the 
provider or supplier be able to 
demonstrate that they meet the 
enrollment requirements and be able to 
make available any documents and 
records that support the provisions of 
this regulation and the Medicare 
enrollment application. 

In § 424.550, we state that a provider 
or supplier would be prohibited from 
selling its Medicare billing number to 
any individual or entity, or allowing 
another individual or entity to use its 
Medicare billing number. Similarly, we 
would prohibit a provider or supplier 
from transferring its Medicare billing 


- privileges to any individual or entity, 


except during a change of ownership, as 
stated below. A provider or supplier _ 
does not have independent authority to 
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sell or transfer any billing number 
issued or the billing privileges granted 
with the billing number assigned. 


We are adopting this policy because 
only CMS and its agents can enroll 
providers and suppliers and grant 
Medicare billing privileges. These 
numbers are issued only after the 
information about the provider or 
- supplier collected on the applicable 
enrollment application is verified. 
Because it is used to uniquely identify 
a provider or supplier, the Medicare 
billing number we issue is solely for use 
by the specific provider or supplier to 
whom it was issued. 


In the case of a provider or supplier 
undergoing a change of ownership as 
described in part 489 subpart A, we 
would require at § 424.550(b) that an 
enrollment application be completed 
and submitted by both the current 
owner and new owner before the 
completion of the ownership change. 
Failure of the current owner to submit 
an enrollment application prior to the 
change of ownership may result in 
sanctions and penalties, after the date of 
ownership change, in accordance with 
§ 424.520, § 424.540, and § 489.53. 
Failure of the new owner to submit the 
enrollment application prior to the 
change of ownership may result in the 
deactivation of the Medicare billing 
privileges until the enrollment 
application has been submitted. 


We may deactivate a Medicare billing 
number at any time before final © 
transference of the provider agreement 
to the new owner. This may occur as a 
result of the submission of an 
enrollment application with material 
omissions, or preliminary information 
received or determined by us that makes 
us question whether the new owner 
would ultimately be granted a final 
transference of the provider agreement. 
This allows us the right to ensure that 
billing privileges are given only to a 
new owner for which we have adequate 
information to, at a minimum, 
determine that the new owner should 
have billing privileges prior to the 
complete validation of their enrollment 


application and the transfer of the 
provider agreement. 

We understand that not all enrollment 
information is available before the 
change of ownership. We will work 
with the new owner(s) to ensure a 
seamless transition, but it is the 
provider’s or supplier’s responsibility to 
report this and any other changes to us 
to prevent us from imposing any 
adverse action against it. 

For those providers and suppliers n not 
covered by part 489, and change in the 
ownership of control of the provider or 
supplier must be reported on the 
enrollment application within 30 days 
of the change as noted in 
§ 424.540(a)(2). Generally, a change of 
ownership that also changes the tax 
identification number would require a 
new enrollment application from the 
new owner. 

In § 424.555, we clarify that no 
payment may be made for otherwise 
covered items or services furnished to a 
Medicare beneficiary by a provider or 
supplier whose billing privileges were 
deactivated or revoked. The Medicare 
beneficiary would have no financial 
responsibility for this type of expense, 
and the provider or supplier must, after 
all appeal processes have been 
exhausted and if the billing privileges 
have not been restored, refund on a 
timely basis any amounts collected from 
the beneficiary for those otherwise 
covered items or services. _ 

We are adopting these provisions 
because a provider or supplier who fails 
to provide valid enrollment information, 
or who is not a valid provider or 
supplier type under the Medicare 
program, cannot be verified as a 
legitimate provider or supplier for 
purposes of this rule. Claims or bills 
submitted for otherwise Medicare 
covered items or services must have an 
active Medicare billing number. Claims 
or bills submitted by a provider or 
supplier who is not properly enrolled, 
and does not have an active Medicare 
billing number, would be considered 
incomplete and would be returned. The 
provider or supplier would then be in 
violation of the mandatory claims 


submission requirements and could be 
fined for each occurrence as set forth in 
Section 1848(g)(4) of the Act. An 
incomplete claim returned for this 
reason would not afford appeal rights 
for the provider or supplier. However, 
as described earlier, a provider or 
supplier may appeal a denial or 
revocation of enrollment in accordance 
with regulations elsewhere in this 
subpart. 


V. Collection of Information 
Requirements 


Under the Paperwork Reduction Act 
of 1995, we are required to provide 30- 
day notice in the Federal Register and 
solicit public comment before a 
collection of information requirement is 
submitted to the Office of Management 
and Budget (OMB) for review and 
approval. In order to fairly evaluate 
whether an information collection 
should be approved by OMB, section 
3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 requires that we 
solicit comment on the following issues: 

e The need for the information 
collection and its usefulness in carrying 


out the proper functions of our agency. 


e The accuracy of our estimate of the 
information collection burden. 

e The quality, utility, and clarity of 
the information to be collected. 

e Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 


Section 424.510 Requirements for 
Obtaining a Billing Number and 
Medicare Billing Privileges 

To enroll in the Medicare program 
and obtain and activate a Medicare 
provider or supplier billing number, 
§ 424.510(a) requires a provider or 
supplier to complete and submit an 
enrollment application to us, 
demonstrating that the provider or 
supplier meets all of the requirements 
set forth in this section. The burden 
associated with these requirements are 
currently captured in form CMS 855 
(OMB Approval Number 0938-0685) 
and shown below in Table 1. 


TABLE 1.—CURRENT ESTIMATED HOURS FOR COMPLETION OF CMS 855 FORMS FOR INITIAL ENROLLMENT 


Estimated number 
of respondents 


Estimated time for completion per respondent 


Total number of 
hours for 
completion 


Total cost in 
dollars. 
(millions) 


5,000 
35,000 
75,000 

100,000 
16,000 


6 hours 
6 hours 
4 hours 


6 hours 


15 minutes 


30,000 

210,000 
300;000 
25,000 
96,000 


$4.5 


661,000 


56.9 


Total Estimated Hourly and Financial Burden 


No. 
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The estimated number of respondents 
is based on FY 2004 Medicare 
contractor workload reports. The cost in 
dollars is based on hourly salaries for 
applicable staff to complete the 
applications. 

ection 424.510(a)(7) states that we 
reserve the right to perform on-site 
inspections of a provider or supplier to 
verify and ensure validity of the 
information submitted to us or our 
agents and to determine compliance 
with Medicare requirements. We intend 


to conduct on-site visits of all new 
suppliers of DMEPOS before they can 
enroll in the Medicare program. The 
burden associated with these 
requirements are currently captured and 
approved in form HCFA—R-263 (OMB 
Number 0938-0749). 

e also intend to conduct 
approximately 500 on-site visits to 
Community Mental Health Centers. The 
burden associated with these 
requirements are currently captured and 
approved in form HCFA—R-273 OMB 


Approval Number 0938-0770). In 
addition, we intend to conduct 
approximately 2,800 visits to IDTFs on 
an annual basis. We will seek OMB 
approval for these visits. The burden 
associated with this requirement is the 
time and effort necessary for a facility to 
provide documentation to verify 
information provided on their CMS 855 
form and to demonstrate that they meet 
other necessary Medicare requirements 
and regulations. 


TABLE 2.—ESTIMATED ANNUAL REPORTING BURDEN 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
reponse 
(hours) 


Annual burden 
(hours) 


424.510(d) 


2,800 


$0 


4 11,200 


Since these site visits are 
unannounced and performed to ensure 
_ proper physical location, equipment, 
and personnel to meet Medicare 
requirements, we do not expect the 
provider or supplier to incur any 
financial burden. 

We may also conduct on-site visits of 
providers or suppliers based on any 
information that leads us or our agents 
to believe that an administrative action, 


investigation, or audit is warranted. 
Information collected under these 
situations is exempt from the PRA, as 
stipulated in 5 CFR 1320.4. , 


Section 424.515 Requirements for 
Reporting Changes and Updates To, and 
the Periodic Revalidation of, Medicare 
Enrollment Information 


A provider or supplier must recertify 
for revalidation its enrollment 


information once every 5 years. Section 
424.515(b) states that within 60 calendar 
days of our notice to recertify their 
enrollment information for revalidation, 
a provider or supplier must-submit any 
new or revised form CMS 855 
information and documentation 
necessary to demonstrate that they meet 
the requirements set forth in this 
section. 


TABLE 3.—ESTIMATED ANNUAL REPORTING BURDEN 


CFR sections 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
reponse 
(minutes) 


Annual burden 
(hours) 


424.515(b) 


232,000 


90 


348,000 


**Where frequency is once every 5 years. (1.16 million providers and suppliers/5 years x 90 minutes/60 minutes.) 


The burden hours shown above are 
for the standard 5-year reporting period. 
We are exploring various options on 
ways of minimizing the burden on 
providers and suppliers during the 
process of revalidating their enrollment 
information. 


The estimated cost is based on an 
average cost of $100 per application per 
provider to review and return. 


Section 424.520 Additional Provider 
and Supplier Requirements for Enrolling 
and Maintaining Active Enrollment 
Status in the Medicare Program 


Following enrollment and periodic 
recertification of enrollment 


information, a provider or supplier must 
report to us any changes to the 
information furnished on the CMS 855 
or supporting documentation within 90 
calendar days of the change. 


TABLE 4.—ESTIMATED ANNUAL REPORTING BURDEN 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
response 
(hours) 


Annual cost 
(millions) 


100,000 


1 $10 


| 

| (millions) 
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Section 424.525 Rejection of a 
Provider or Supplier’s Medicare 
Enrollment Application 


We will reject a provider or supplier’s 
enrollment application if the provider or 
supplier does not furnish missing or 
necessary information and 


documentation to us within 60 calendar 
days of a request. We believe that the 
burden associated with this requirement 
is captured in § 424.515, as we will 
merely be seeking the information 
initially requested in the CMS 855. 
Section 424.525(c) states that upon 
notification of a rejected CMS 855, the 


provider or supplier must complete and 
resubmit a new enrollment application 
and all applicable documentation to 
resume the enrollment process and 
obtain a Medicare billing number and 
billing privileges. 


TABLE 5.—ESTIMATED ANNUAL REPORTING BURDEN 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
response 
(min) 


Annual burden 
(hours) 


Annual cost 
(millions) 


5,000 


90 


7,500 


$0.5 


424.525(b) 


The annual dollar cost is based on 
$100 per respondent to update and 
resubmit a previously submitted 
enrollment application. 


Section 424.535 Revocation of 
Enrollment and Billing Privileges From 
the Medicare Program 

Section 424.535(c) states that upon 
notification of the revocation of its 
billing privileges, if the provider or 


supplier seeks to re-establish enrollment 
in the Medicare program it must re- 
enroll in the Medicare program through 
the completion and submission of a new 
CMS 855 and applicable 
documentation. 


‘TABLE 6.—ESTIMATED ANNUAL REPORTING BURDEN 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
response 
(hours) 


Annual burden 
(hours) 


Annual cost 
(millions) 


424.535(b) 


200 


6 1,200 $0.12 


The annual dollar cost is based on 
$600 per respondent to re-enroll in the 
Medicare program. 

Providers must also be resurveyed or 
recertified by the State Survey Agency 
and must establish a new provider 
agreement with our Regional Office. The 
burden associated with the survey and 
certification requirement is exempt from 
the PRA, as provided in section 4204(c) 
of COBRA 87 (Pub. L. 100-203), as 


amended by the Medicare Catastrophic 
Coverage Act of 1988 (Pub. L. 100-360). 
The burden associated with the 
requirement to establish a new provider 
agreement (Form HCFA-460) is 
currently approved under OMB 
Approval Number 0938-0373. 


Section 424.540 Deactivation of 
Medicare Billing Privileges 


Section 424.540(a)(1) states that if no 
Medicare claims are submitted for 12 
consecutive calendar months we will 
deactivate a provider or supplier’s 
Medicare billing number. The provider 
or supplier must complete and submit 
an enrollment application for validation 
to reactivate its Medicare billing number 
and billing privileges. 


TABLE 7.— ESTIMATED ANNUAL REPORTING BURDEN 


Annual 
number of 
responses 


Frequency 


Average 
burden per 
“response 

(min) 


Annual burden 


(hours) Annual cost 


424.540(a)(1) 


1200 


90 1,800 $120,000 


The annual cost is based on $100 per 
respondent to review and recertify ‘Via 


signature their previously submitted 

enrollment application/information. 
Table 8 shows the total estimated 

hourly and financial burden for all 


requirements outlined and proposed in 
this rule. 


TABLE 8.—ESTIMATED HOURLY AND FINANCIAL BURDEN FOR ALL REQUIREMENTS 


CFR section 


Annual 
number of 
responses 


Annual burden 
hours 
(millions) 


Annual cost 


572,200 


1.13 


$90.84 
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We have submitted a copy of this final 
rule to OMB for its review of the 
information collection requirements in 
§ 424.510, § 424.515, § 424.520, 

§ 424.525, § 424.535, and § 424.540 and 
related forms in the addendum. These 
requirements are not effective until they 
have been approved by OMB. 

VI. Regulatory Impact Analysis 

We have examined the impacts of this 
final rule as required by Executive 
Order 12866 (September 1993, 
Regulatory Planning and Review), the 
Regulatory Flexibility Act (RFA) 
(September 19, 1980, Pub. L. 96-354), 
section 1102(b) of the Act, the 
Unfunded Mandate Reform Act of 1995 
(Pub. L. 104—4), and Executive Order 
13132. 

_ Executive Order 12866 (as amended 

by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any one year). 
This final rule will establish in 
regulations specific provider and 
supplier initial enrollment procedures 
and the periodic revalidation of 
eligibility. It is not expected to have an 
impact that will meet the threshold 
criteria to be considered economically 
significant. 

The RFA requires agencies to analyze | 
options for regulatory relief of small 
businesses. For the purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or having revenues of 
$6 million to $29 million in any 1 year. 
Because of the scope of this final rule, 
all small entities that participate in the 
Medicare program are considered 
providers and suppliers and will be 
affected, but we do not expect that effect 
to be of a significant nature. As we show 
in section B of this impact analysis, the 
annual burden on providers and 
suppliers for completing the CMS 855 
forms will not rise to the level of a 
burden. 

addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 


hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 

a Metropolitan Statistical Area and has 
fewer than 100 beds. This final rule 
does not significantly impact small rural 
hospitals. As noted above, there is a 
minimum amount of time needed to 
gather data and provide the information 
requested on the enrollment application 
when initially enrolling or when 
resubmitting enrollment information to 
obtain and maintain a Medicare billing 
number. We are not preparing a rural 
impact statement since we have 
determined, and certify, that we do not 
expect this rule to impose any 
additional burden or otherwise 
significantly impact the operations of a 
substantial number of small rural 
hospitals. By default, due to their 
smaller size, the burden to small rural 
hospitals will actually be less than the 
average provider. 

_ Section 202 of the Unfunded 


.Mandates Reform Act of 1995 also ~ 


requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, update annually for inflation. 
That threshold level is currently 
approximately $120 million. This final 
rule has no consequential adverse 
impact on State, local, or tribal 
governments. This final rule may reduce 
some State burdens since they will no 
longer certify providers that are not 
qualified to participate in the Medicare 
program. The impact on the private 
sector is well below the threshold. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it issues a proposed 
rule (and subsequent final rule) that 
imposes substantial direct requirement 
costs on State and local governments, 
preempts State law, or otherwise has 
Federalism implications. This final rule 
has no substantial direct requirement 
costs or consequential adverse impact 
on State or local governments. This final 
rule will actually reduce some State 
burdens since they will no longer certify 
providers that are not qualified to 
participate in the Medicare program. 

The following analysis, together with 
the rest of this preamble, explains the 
rationale, purpose, and alternatives 
considered in the final rule. This is an 
administrative initiative that may result 
in Medicare program savings but at this 
time those savings are inestimable. We 
believe the probable costs providers or 
suppliers will incur as a result of this 
rule to be negligible. 


A. Rationale, Purpose, and Alternatives 
Considered 


We are responsible for protecting the 
Medicare Trust Funds by ensuring that 
unqualified, fraudulent, or excluded 
providers and suppliers do not bill the 
Medicare program. Past experience with 
a number of program integrity efforts 
has identified that granting billing 
privileges to entities that do not exercise 
sound business practices can result in 
uncollectible overpayments. The ease of 
obtaining a billing number in the past 
has paved the way for unscrupulous 
businesses to defraud the government 
deliberately by billing for items or 
services never furnished or furnished at 
inflated prices. p 

The provisions of this final rule 
supplement, but do not replace or 


nullify, existing regulations concerning 


the establishment of provider or 
supplier agreements, the issuance of 
provider or supplier billing numbers, 
and payment for Medicare covered 
items or services to eligible providers 
and suppliers. 

Basically, this final rule consolidates 
current regulations found throughout 


the Code of Federal Regulations and 


more clearly defines what Medicare 
expects from providers and suppliers 
furnishing items or rendering services to 
the Medicare beneficiaries. We expect 
this final rule to ensure that the 
Medicare program has adequate 
information on those who seek to bill 
the program for items or services. 
Furthermore, it assures us that 
information will be periodically 
updated and reviewed. We believe that 
establishing the foundation for a sound 
business relationship with providers 
and suppliers will minimize billing 
problems and otherwise protect the 
Medicare Trust Funds. Similarly, we 
believe it is necessary for us to impose 
the requirements of this regulation on 
existing providers and suppliers and to 
establish safeguards that enable us to 
deny enrollment of unqualified 
providers and suppliers, and to revoke 
the billing privileges of egregious 
offenders whose actions place the 
Medicare Trust Funds at risk. 

The primary goal of this final rule, _ 
through standard enrollment 
requirements and periodic revalidation 
of the enrollment information, is to 
allow us to collect and maintain (keep 
current) a unique and equal data set on 
all current and future providers and 
suppliers that are or will bill the 
Medicare program for items or services 
rendered to our beneficiaries. By 
achieving this goal, we will be better 
positioned to combat and reduce the 
number of fraudulent and abusive 
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providers and suppliers in the Medicare 
program, thereby protecting the Trust 
Funds and the Medicare beneficiaries. 
This rule will also allow us to develop, 
implement, and enforce national 
provider and supplier enrollment 
procedures to be administered 
uniformly by all Medicare contractors. 
Over time, we strongly believe that any 
current burden imposed on the 
providers and suppliers will be greatly 
diminished through the use of computer 
storage and web-based internet 
technology. 

Studies performed by our contractors, 
the GAO, and OIG have shown 
numerous instances of fictitious 
applicants being granted Medicare 
billing numbers. This final rule will 
integrate the request for enrollment with 
sufficient data to substantiate an 
appropriate level of performance on the 
part of a new or continuing business. In 
prior studies, the OIG has found 
applicants who had submitted 
applications with nonexistent 
addresses. In some instances, suppliers 
had no inventory of goods to be sold, 
lacked business licenses, had no 
financial investment, or lacked any 
experience in the business venture. 

The GAO report (GAO/T-HEHS-—94— 
124), concluded: ‘Weaknesses in CMS’ 
current provider enrollment process’ 
have made Medicare vulnerable to 
dishonest providers. To protect the 
integrity of Medicare, CMS and its 
contractors must have effective practices 
for reviewing applicants to verify that 
they are eligible for enrollment in the 
program, as well as the authority to 
deny or revoke enrollment to those that 
are not.” This report also concluded 
that, “Periodic revalidation of provider 
enrollment data should be a valuable. 
means of ensuring that we have current, 
useful data on active providers and that 
providers no longer eligible to 
participate in Medicare are dropped 
from the program.” Therefore, based on 
the above recommendation and our own 


successes with our 3-year re-enrollment 
policy currently in effect for DMEPOS 
suppliers, we are expanding this 
requirement to all providers and 
suppliers billing the Medicare program. 

We have already increased our efforts 
to seek more uniformity in the 
enrollment process. However, our 
experience clearly shows that the best 
means for preventing payment errors - 
and, in worst cases, abuse by providers 
and suppliers, is to discourage and 
prevent their entry into the Medicare 
program through this rule and the 
authority to deny enrollment or revoke 
their billing number. 

While some entities may perceive our 
requirements as a barrier to their access 
to serving Medicare beneficiaries, we do 
not believe that bona fide businesses 
will experience any difficulty in 
obtaining or maintaining a Medicare 
billing number. We estimate that 
furnishing the requested information 
will require no more than 6 hours to 
complete and that most businesses 
should have the information readily 
available. 


B. Rural Hospital Impact Statement 


Section 1102(b) of the Act requires us 
to prepare a regulatory impact analysis 
if a rule may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. Such 
an analysis must conform to the 
provisions of section 604 of the RFA. 
For purposes of section 1102(b) of the 
Act, we define a small rural hospital as 
a hospital that is located outside of a 
Metropolitan Statistical Area and has 
fewer than 100 beds. As noted above, 
there is a minimum amount of time 
needed to gather data and provide the 
information requested on the enrollment 
application when initially enrolling or 
when resubmitting enrollment 

_ information to obtain and maintain a 
Medicare billing number. We are not 
preparing a rural impact statement since 
we have determined, and certify, that 


we do not expect this rule to impose any 
additional burden or otherwise 
significantly impact the operations of a 
substantial number of small rural 
hospitals. By default, due to their 
smaller size, the burden to small rural 
hospitals will actually be less than the 
average provider. 

There are currently about 1.2 million 
providers (hospitals, HHAs, rural health 
clinics, and SNFs) and suppliers 
(physicians, nurses, ambulance 


_ companies, clinical laboratories, and 


durable medical equipment suppliers) 
enrolled in the Medicare program. In 
addition, about 74,000 new providers 
and suppliers apply to enroll in 
Medicare each year. Listed below is the 
current estimated annual burden on the 
affected public in both hours and 
dollars. 


1. Estimated Costs for Completion of 
CMS 855 Forms for Initial Enrollment 


Assumptions: 

a. The monetary cost to the 
respondents is calculated as follows 
based on the following assumptions: 

e The CMS 855! and CMS 855R will 
be completed by clerical staff 
(secretary). 

e The CMS 855A, CMS 855B, and 
CMS 855S will be completed by 
professional staff (attorney or 
accountant). 

b. Estimated Cost per Form 
_ The monetary cost to the respondent 
to complete and submit the necessary 
CMS 855 form is: 

* $900 for the CMS 855A, CMS 855B, 
and CMS 855S 

e $80 for the CMS 855], and 

e $5 for the CMS 855R 

c. Estimated Hourly Wage for Staff 
Completing Forms 

The cost per respondent per form was 
determine: using the following wages: 

¢ $20.00 per hour (administrative 
wage) 

e $150.00 per hour (professional 
wage) 


TABLE 9.—CURRENT ESTIMATED HOURS FOR COMPLETION OF CMS 855 FORMS FOR INITIAL NEW ENROLLMENTS 


Estimated number 
respondents 


Estimated time for completion per respondent 


-Total number of 
hours for . 
completion 


30,000 


210,000 


300,000 


25,000 


96,000 


661,000 


Total cost in 
ee form dollars 
(millions) 
Total Estimated Hourly and Financial Burden 56.9 
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The estimated number of respondents 


* is based on FY 2004 Medicare 


contractor workload reports. 
~ 2. Completing Forms to Report 
Changes to Enrollment Information 

The hourly burden and monetary cost 
estimate for this activity for all forms 
is— 

100,000 respondents x 1 hour each = 
100,000 hours 

Average cost per respondent = $100 

Total cost for all respondents = $10 
million | 

3. Completing Forms to Recertify 
Enrollment Information (5 yr cycle) 

The hourly burden and monetary cost 
estimate for this activity for all forms 
is— 

232,000 respondents x 1.5 hours each 
= 348,000 hours 

- Average cost per respondent = $100 

Total cost for all respondents = $23.2 
million 

The estimated current total annual 
hour burden for all classes of providers 
(hospitals, HHAs, rural health clinics, 
and SNFs) and suppliers (physicians, 
nurses, ambulance companies, clinical 
laboratories, and durable medical 
equipment suppliers) is 1.13 million 
hours... 

Based on the above, the estimated 
current annual monetary burden for all 
classes of providers (for example, : 
hospitals, HHAs, rural health clinics, 


SNFs) and suppliers (for example, 
physicians, nurses, ambulance 
companies, clinical laboratories durable 
medical equipment suppliers) is $90.84 
million. The 1997 revenue receipts for 
all classes of providers and suppliers 
were $913.7 billion. The cost of 
obtaining and maintaining billing 
privileges in the Medicare program on 
average is less than 1 percent of the total 
revenue. 

Although it is possible that a few 
entities may be significantly affected by 
this final rule, we do not expect that a 


- substantial number of affected entities 


will experience a significant increase in 
the reporting burden; therefore, the 
Secretary certifies that this rule is not 
expected to impose any additional 
burden or otherwise significantly 
impact a substantial number of small 
entities. 


C. Alternatives Considered 


Since this final rule is a codification 
of our current policies on provider and 
supplier enrollment, with the exception 
of imposing a cyclical revalidation 
process, we did not consider 
alternatives to this process. However, 
the current process was reviewed and, 
when possible, changes proposed or 
made that will reduce the current 
burden, such as the time frame for 


reporting changes. 


Although we do not expect this final 
rule to have a significant economic ; 
impact, we are revising the 
requirements for reporting changes to 
the provider or supplier’s enrollment 
information to reduce the current 
burden. Currently, providers and 
suppliers must report any changes to 
their enrollment information within 30 — 
days. We are changing this requirement 
to 90 days (or quarterly). We considered 
retaining the current requirement but 
determined the 30-day timeframe as too 
stringent in light of the rapid changes 
seen in today’s health care industry. 
This change is expected to reduce the 
administrative burden for the providers, 
suppliers, our contractors, and us. 


D. Accounting Statement 


As required by OMB Circular A-4 
(available at http:// 
www.whitehouse.gov/omb/circulars/ 
a004/a-4.pdf), in Table 10, we have 
prepared an accounting statement 
showing the classification of the 
expenditures associated with the 
provisions of this final rule. This table 
provides our best estimate of the 
Medicare payments for providers and 
suppliers to establish and maintain 
Medicare enrollment. All expenditures 
are classified as transfers to Medicare - 
providers (that is, fee for service 
contractors). 


TABLE 10.—ACCOUNTING STATEMENT—CLASSIFICATION OF ESTIMATED EXPENDITURES, FROM FY 2006 TO FY 2007 


[In millions] 


Category 


Transfers 


Annualized Monetary Transfers 
From Whom to Whom? 


$90.84. 


Contractors). 


Federal Government to Medicare Providers (that is, Fee for Service 


In accordance with the provisions of 
Executive Order 12866, this final rule 
was reviewed by OMB. 


List of Subjects 
42 CFR Part 420 


Fraud, Health facilities, Health 
professions, Medicare. 


42 CFR Part 424 


Emergency medical services, Health 
facilities, Health professions, Medicare, 
Reporting and recordkeeping 
requirements. 


42 CFR Part 489 
Health facilities, Medicare, Reporting 
and recordkeeping requirements. 
42 CFR Part 498 rh 


Administrative practice and 
procedure, Health facilities, Health 


professions, Medicare, Reporting and 
recordkeeping requirements. 

= For the reasons set forth in this 
preamble, 42 CFR chapter IV is 
amended as set forth below: 


PART 420—PROGRAM INTEGRITY: 
MEDICARE 


w 1. The authority citation for part 420 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 

w 2. In § 420.201, the definition for 
“managing employee” is revised to read 
as follows: 


§ 420.201 Definitions 


* * * * * 

Managing employee means a general 
manager, business manager, 
administrator, director, or other 


individual that exercises operational or 
managerial control over, or who directly 
or indirectly conducts, the day-to-day 
operation of the institution, 
organization, or agency, either under 
contract or through some other 
arrangement, whether or not the 
individual is a W—2 employee. 


* * * * * 


PART 424—CONDITIONS FOR 
MEDICARE PAYMENT 


@ 1. The authority citation for part 424 
continues to read as follows: 

Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh) 


w 2. Section 424.1(a)(1) is amended by 
adding in numericai order a statutory 
reference to read as follows: — 
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§424.1 Basis and scope. 
(a 
(1) x 
* * * * * 
1833(e)—Requirement to furnish 
information to determine payment. 


* * * * 


Subparts N-O—{Reserved] 


= 3. Subparts N and O are reserved. 
= 4. Subpart P is added to read as 
follows. 


P—Requirements for 
Establishing and Maintaining Medicare 
Billing Privileges 


Sec. 

424.500 Scope. 

424.502 Definitions. 

424.505 Basic enrollment requirement. 

424.510 Requirements for enrolling in the 
Medicare program. 

424.515 Requirements for reporting changes 
and updates to, and the periodic 
revalidation of Medicare enrollment 
information. 

424.520 Additional provider and supplier 
requirements for enrolling and 
maintaining active enrollment status in 
the Medicare program. 

424.525 Rejection of a provider or 
supplier’s enrollment application for 
Medicare enrollment. 

424.530 Denial of enrollment. 

424.535 Revocation of enrollment and 
billing privileges in the Medicare 


program. 
424.540 Deactivation of Medicare billing 
privileges. 
424.545 Provider and supplier appeal 
rights. 
424.550 Prohibitions on the sale or transfer 
of billing privileges. 
424.555 Payment liability. 


Subpart P—Requirements for 
Establishing and Maintaining Medicare 
Billing Privileges 


§ 424.500 Scope. 

The provisions of this subpart contain 
the requirements for enrollment, 
periodic resubmission and certification 
of-enrollment information for 
revalidation, and timely reporting of 
updates and changes to enrollment 
information. These requirements apply 
to all providers and suppliers except for 
physicians and practitioners who have 
entered into a private contract with a 
beneficiary as described in part 405, 
subpart D of this chapter. Providers and 
suppliers must meet and maintain these 
enrollment requirements to bill either 
the Medicare program or its 
beneficiaries for Medicare covered 
services or supplies. 


§ 424.502 Definitions. 


_As used in this subpart, unless the 
context indicates otherwise— 


Approve/Approval means the 
enrolling provider or supplier has been 
determined to be eligible under 
Medicare rules and regulations to 
receive a Medicare billing number and 
be granted Medicare billing privileges. 

Authorized official means an 
appointed official (for example, chief 
executive officer, chief financial officer, 
general partner, chairman of the board, 
or direct owner) to whom the 
organization has granted the legal 
authority to enroll it in the Medicare 
program, to make changes or updates to 
the organization’s status in the Medicare 
program, and to commit the 
organization to fully abide by the 
statutes, regulations, and program 
instructions of the Medicare program. 

Deactivate means that the provider or 
supplier’s billing privileges were 
stopped, but can be restored.upon the 
submission of updated information. 

Delegated official means an 
individual who is delegated by the 
“Authorized Official,” the authority to 
report changes and updates to the 
enrollment record. The delegated 
official must be an individual with 
ownership or control interest in, or be 
a W-2. managing employee of the 
provider or supplier. 

Deny/Denial means the enrolling 
provider or supplier has been 
determined to be ineligible to receive 
Medicare billing privileges for Medicare 
covered items or services provided to 
Medicare beneficiaries. 

Enroll/Enrollment means the process 
that Medicare uses to establish 
eligibility to submit claims for Medicare 
covered services and supplies. The 
process includes— 

(1) Identification of a provider or 
supplier; 

(2) Validation of the provider’s or 
supplier’s eligibility to provide items or 
services to Medicare beneficiaries; 

(3) Identification and confirmation of 
the provider or supplier’s practice 
location(s) and owner(s); and 

(4) Granting the provider or supplier 
Medicare billing privileges. 

Enrollment application means a CMS- 
approved paper enrollment application 
or an electronic Medicare enrollment 
process approved by OMB. 

Managing employee means a general 
manager, business manager, 
administrator, director, or other 
individual that exercises operational or 
managerial control over, or who directly 
or indirectly conducts, the day-to-day 
operation of the provider or supplier, 
either under contract or through some 
other arrangement, whether or not the 
individual is a W—2 employee of the 
provider or supplier. : 


Operational means the provider or 
supplier has a qualified physical 
practice location, is open to the public 
for the purpose of providing health care 
related services, is prepared to submit 
valid Medicare claims, and is properly 
staffed, equipped, and stocked (as 
applicable, based on the type of facility 
or organization, provider or supplier 
specialty, or the services or items being 
rendered), to furnish these items or 
services. 

Owner means any individual or entity 
that has any partnership interest in, or 
that has 5 percent or more direct or 
indirect ownership of the provider or 
supplier as defined in sections 1124 and 
1124A(A) of the Act. 

Reject/Rejected means that the 
provider or supplier’s enrollment 
application was not processed due to 
incomplete information, or that 
additional information or corrected 
information was not received from the 
provider or supplier in a timely manner. 

Revoke/Revocation means that the 
provider or supplier’s billing privileges 
are terminated. 


§ 424.505 Basic enrollment requirement. 


To receive payment for covered 
Medicare items or services from either 
Medicare (in the case of an assigned 
claim) or a Medicare beneficiary (in the 
case of an unassigned claim), a provider 
or supplier must be enrolled in the 
Medicare program. Once enrolled, the 
provider or supplier receives billing 
privileges and is issued a valid billing 
number effective for the date a claim 
was submitted for an item that was 
furnished or a service that was 
rendered. (See 45 CFR Part 162 for 
information on the National Provider 
Identifier and its use as the Medicare 
billing number.) 


§ 424.510 Requirements for enrolling in 
the Medicare program. 

(a) Providers and suppliers must 
submit enrollment information on the 
applicable enrollment application. Once 
the provider or supplier successfully 
completes the enrollment process, 
including, if applicable, a State survey 
and certification or accreditation 
process, CMS enrolls the provider or 
supplier into the Medicare program. To 
be enrolled, a provider or supplier must 
meet enrollment requirements specified 
in paragraph (c) of this section. 

(b) The effective dates for 
reimbursement are specified in § 489.13 
of this chapter for providers and 
suppliers requiring State survey or 
certification or accreditation, § 424.5 
and § 424.44 for non-surveyed or 
certified/accredited suppliers, and 
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§ 424.57 and section 1834(j)(1)(A) of the 
Act for DMEPOS suppliers. 

(c) The effective date for 
reimbursement for providers and 
suppliers seeking accreditation from a 
CMS-approved accreditation 
organization as specified in § 489.13(d). 

(d) Providers and suppliers must meet 
the following enrollment requirements: 

(1) Submittal of the enrollment 
application. A provider or supplier 
must submit a complete enrollment 
application and supporting 
documentation to the designated 
Medicare fee-for-service contractor. 

(2) Content of the enrollment 
application. Each submitted enrollment 
application must include the following: 

(i) Complete, accurate, and truthful 
responses to all information requested 
within each section as applicable to the 
provider or supplier type. 

(ii) Submission of all documentétion 
required by CMS under this or other 
statutory or regulatory authority, or 
under the Paperwork Reduction Act of 
1995, to uniquely identify the provider 
or supplier. This documentation may 
include, but is not limited to, proof of 
the legal business name, practice 
location, social security number (SSiN), 
tax identification number (TIN), 
National Provider Identifier (NPI), if 
issued, and owners of the business. 

(iii) Submission of all documentation, 
including all applicable Federal and 
State licensure and regulatory 
requirements that apply to the specific 
provider or supplier type that relate to 
providing health care services, required 
* by CMS under this or other statutory or 
regulatory authority, or under the 
Paperwork Reduction Act of 1995, to 
establish the provider or supplier’s 
eligibility to furnish Medicare covered 
items or services to beneficiaries in the . 
Medicare program. 

(3) Signature(s) required on the 
enrollment application. The 
certification statement found on the 
enrollment application must be signed 
by an individual who has the authority 
to bind the provider or supplier, both 
legally and financially, to the 
requirements set forth in this chapter. 
This person must also have an 
ownership or control interest in the 
provider or supplier, as that term is 
defined in section 1124(a)(3) of the Act,’ 
such as, the general partner, chairman of 
the board, chief financial officer, chief 
executive officer, president, or hold a 
position of similar status and authority 
within the provider or supplier 
organization. The signature attests that 
the information submitted is accurate 
and that the provider or supplier is 
aware of, and abides by, all applicable 


statutes, regulations, and program 
instructions. 

(i) Requirements. The signature 

uirements specified in p phs 
(d)(3)(i)(A) through (C) of this section 
outline who must sign the enrollment 
application for an enrolling provider or 
supplier. In the case of— 

(A) An individual practitioner, the 
applying practitioner. 

(B) A sole proprietorship, the 
applying sole proprietor. 

(C) A corporation, partnership, group, 
limited liability company, or other 
organization (hereafter referred to 
collectively in this section as an 
organization), an authorized official, as 
defined in § 424.502. When an 
authorized official signs the certification 
statement on behalf of an organization, 
the signed statement is considered 
legally binding upon the organization. 

(ii) Delegation of authority. The 
original enrollment application 
submitted for an organization’s initial 
enrollment and all subsequent 
enrollment applications submitted for 
periodic revalidation of the 
organization’s enrollment data (as — 
required to maintain enrollment in the 
Medicare program) must be signed by an 
authorized official. Any updates or 
changes reported outside of the initial 
enrollment or periodic revalidation 
process may be signed by a delegated 
official(s) of the organization. The 
delegated official’s signature binds the 
organization both legally and 
financially, as if the signature was that 
of the authorized official. Before the 
delegation of authority is established, 
the only acceptable signature on the 
enrollment application to report updates 
or changes to the enrollment 
information is that of the authorized , 
official currently on file with Medicare. 
Once the delegation of authority is 
established, the only acceptable 
signatures on correspondence to report 
updates or changes to the enrollment 
information are those of the authorized 
official and the person(s) to whom this 
authority is delegated in accordance 
with the requirements described in this 
section. Individual practitioners and 
sole proprietors cannot delegate 
signature authority when submitting an 
enrollment application for any reason. 
All enrollment applications submitted 
by individual practitioners and sole 
proprietors must be signed by the 
enrolling or enrolled individual. Each 
delegation of authority to a delegated 
official must— 

(A) Be assigned by the authorized 
official currently on file with CMS; 

(B) Be submitted to CMS using ihe 
appropriate enrollment application or 


CMS established electronic enrollment 
rocess; 

(C) Include the title and SSN of each 
person delegated authority to update or 
change the organization’s enrollment 
information; 

(D) Be an individual that has an 
ownership or control interest in the 
organization or is a W—2 managing 
employee as defined in section 1126(b) 
of the Act; and 

(E) Be signed by the authorized 
official and the delegated official(s) of 
the organization. 

(4) Verification of information. The 
information submitted by the provider 
or supplier on the applicable enrollment 
application must be such that CMS can 
validate it for accuracy at the time of 
submission. 

(5) Completion of any applicable 
State surveys, certifications, and 
provider agreements. The providers or 
suppliers who are mandated under the 
provision in part 488 of this chapter to 
be surveyed or certified by the State 
survey and certification agency, and to 
also enter into and sign a provider 
agreement as outlined in part 489 of this 
chapter, must also meet those 
requirements as part of the process to 
obtain Medicare billing privileges. 

(6) Ability to furnish Medicare 
covered items or services. The provider 
or supplier must be operational to 
furnish Medicare covered items or 
services before being granted Medicare 
billing privileges. - 

(7) Additional requirements. 
Providers and suppliers must meet the 
provisions of § 424.520 regarding 
additional compliance and reporting 

uirements. 

8) On-site. review. CMS reserves the 
right, when deemed necessary, to 
perform on-site inspections of a 
provider or supplier to verify that the 
enrollment information submitted to 
CMS or its agents is accurate and to 
determine compliance with Medicare 
enrollment requirements. Site visits for 
enrollment purposes do not affect those 
site visits performed for establishing 
compliance with conditions of 
participation. 

(i) Medicare Part A providers. CMS 
determines, upon on-site review, that 
the provider is no longer operational to 
furnish Medicare covered items or 
services, or the provider fails to satisfy 
any of the Medicare enrollment 
requirements. 

ii) Medicare Part B suppliers. CMS 
determines, upon review that the 
supplier is no longer operational to 
furnish Medicare covered items or 
services, or the supplier has failed to 
satisfy any or all of the Medicare 
enrollment requirements, or has failed 
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to furnish Medicare covered items or 
services as required by the statute or 


regulations. 


§ 424.515 Requirements for reporting 
changes and updates to, and the periodic 
revalidation of Medicare enrollment 
information. 

To maintain Medicare billing 
privileges, a provider or supplier (other 
than a DMEPOS supplier) must 
resubmit and recertify the accuracy of 
its enrollment information every 5 
years. All providers and suppliers 
currently billing the Medicare program 
or initially enrolling in the Medicare 
program are required to complete the 
applicable enrollment application. The 
provider or supplier then enters a 5-year 
revalidation cycle once a completed 
enrollment application is submitted and 
validated. (Ambulance service providers 
must continue to resubmit enrollment 
information in accordance with 
§ 410.41(c)(2) of this chapter and 
DMEPOS suppliers must continue to 
renew enrollment in accordance with 
§ 424.57(e)). The requirements for the 
resubmission, recertification and 
reverification of enrollment information 
include the following: 

(a) Submission of the enrollment 
application and supporting 
documentation. The provider or 
supplier must meet the submission, 
content, signature, verification, 
operational, inspection, and other 

uirements outlined in § 424.510. 
eth) CMS contacts each provider or 
supplier directly when it is time to 
revalidate their enrollment information. 

(2) A provider or supplier must 
submit to CMS the applicable 
enrollment application with complete 
and accurate information and applicable 
supporting documentation within 60 
calendar days of our notification to 
resubmit and certify to the accuracy of 
its enrollment information. 

(b) Completion of any applicable 
State surveys, certifications and 
provider agreements. A new 
certification and a new provider 
agreement are not required for the 
purpose of resubmission and 
certification for revalidation of 
enrollment information. Providers and 
suppliers must continue to meet the 
requirements of parts 488 and 489 of 
this chapter, or any currently 
established supplier agreement, if 
applicable. 

c) On-site inspections. CMS reserves 
the right to perform on-site inspections 
of a provider or supplier to verify that 
the information submitted to CMS or its 
agents is accurate and to determine 
compliance with Medicare enrollment 
requirements. Site visits for enrollment 


purposes do not affect those site visits 
performed for establishing compliance 
with conditions of participation. 

(1) Medicare Part A providers. CMS 
determines, upon on-site review, that 
the provider is no longer operational to 
furnish Medicare covered items or 
services, or the provider fails to satisfy 
any of the Medicareenrollment 
requirements. 


(2) Medicare Part B suppliers. CMS 
determines, upon review that the 
supplier is no longer operational to 
furnish Medicare covered items or 
services, or the supplier has failed to 
satisfy any or all of the Medicare 
enrollment requirements, or has failed 
to furnish Medicare covered items or 
services as required by the statute or 
regulations. 

(d) Off Cycle revalidations. (1) CMS 
reserves the right to perform off cycle 
revalidations in addition to the regular 
5-year revalidations and may request 
that a provider or supplier recertify the 
accuracy of the enrollment information 
when warranted to assess and confirm 
the validity of the enrollment 
information maintained by CMS. Off 
cycle revalidations may be triggered as 
a result of random checks, information 
indicating local health care fraud 
problems, national initiatives, 
complaints, or other reasons that cause 


_ CMS to question the compliance of the 


provider or supplier with Medicare 
enrollment requirements. Off cycle 
revalidations may be accompanied by 
site visits. 

(2) CMS reserve the right to adjust the 
routine 5-year revalidation schedule if 
we determine that revalidation should 
occur on a more frequent basis due to 
complaints or evidence we receive 
indicating noncompliance with the 
statute or regulations by specific 
provider or supplier types. The 
schedule may also be on a less frequent 
basis if we determine that the integrity 
of and compliance with the statute and 
regulations by specific provider or 
supplier types indicates that less 
frequent validation is justified. If a 
change occurs, CMS notifies all affected 
providers and suppliers at least 90 days’ 
in advance of implementing the change. 

(3) CMS revalidates enrollment 
information for ambulance service 
suppliers in accordance with 


* §410.41(c)(2) of this chapter 


(Requirements for ambulance suppliers), 
and DMEPOS suppliers renews 
enrollment in accordance with 

§ 424.57(e) (Special payment rules for 
items furnished by DMEPOS suppliers 
and issuance of DMEPOS supplier 
billing numbers). 


§ 424.520 Additional provider and supplier 
requirements for enrolling and maintaining 
active enrollment status in the Medicare 
program. 

(a) Certifying compliance. CMS 
enrolls and maintains an active 
enrollment status for a provider or 
supplier when that provider or supplier 
certifies that it meets, and continues to 
meet, and CMS verifies that it meets, 
and continues to meet, all of the 
following requirements: 

(1) Compliance with title XVIII of the 
Act and applicable Medicare 


regulations. 


(2) Compliance with Federal and State 
licensure, certification and regulatory 
requirements, as required, based on the 
type of services or supplies the provider 
or supplier type will furnish and bill 
Medicare. 

(3) Not employing or contracting with 
individuals or entities— 

(i) Excluded from participation in any 
Federal health care programs, for the 
provision of items and services covered 
under the programs, in violation of 


- gection 1128A (a)(6) of the Act; or 


(ii) Debarred by the General Services 


- Administration (GSA) from any other 


Executive Branch procurement or 
nonprocurement programs or activities, 
in accordance with the Federal 
Acquisition and Streamlining Act of 
1994, and with the HHS Common Rule 
at 45 CFR part 76. 

(b) Reporting requirements. Following 
enrollment, a provider or supplier must 
report to CMS any changes to the 
information furnished on the enrollment 
application and furnish supporting: 
documentation within 90 calendar days 
of the change, with the exception of 
DMEPOS suppliers which are required 
to report changes of information within 
30 days as specified in § 424.57(c)(2), or 
a change of ownership or control of the — 
provider or supplier that must also be 
reported within 30 calendar days. 
Failure to do so may result in the 
deactivation or revocation of the 
provider or supplier’s Medicare billing 
privileges. 


§ 424.525 Rejection of a provider or 
supplier’s enrollment application for 
Medicare enrollment. 

(a) Reasons for rejection. CMS may 
reject a provider or supplier’s 
enrollment application for the following 
reasons: 

(1) The provider or supplier fails to 
furnish complete information on the 
provider/supplier enrollment 
application within 60 calendar days 
from the date of the contractor rc quest 
for the missing information. 

(2) The provider or supplier fails to 
furnish all required supporting 
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documentation within 60 calendar days 
- of submitting the enrollment 
application. 

(b) Extension of 60-day period. CMS, 
at its discretion, may choose to extend 
the 60-day period if CMS determines 
that the provider or supplier is actively 
working with CMS to resolve any 
outstanding issues. 

(c) Resubmission after rejection. To 
enroll in Medicare and obtain Medicare 
billing privileges after notification of a 
rejected enrollment application, the 
provider or supplier must complete and 
submit a new enrollment application 
and submit all supporting 
documentation for CMS review and 
approval. 

(d) Additional review. 
applications that are rejected are not 
afforded appeal rights. 


§ 424.530 Denial of enrollment. 


(a) Reasons for denial. CMS may deny 
a provider’s or supplier’s enrollment in 
the Medicare program for the following 
reasons: 

(1) Compliance. The provider or 
supplier at any time is found not to be 
in compliance with the Medicare 

enrollment requirements described in 
this section or on the applicable 
enrollment application to the type of 
provider or supplier enrolling, and has 
not submitted a plan of corrective action 
as outlined in part 488 of this chapter. 

(2) Provider or supplier conduct. A 
provider, supplier, an owner, managing 
employee, an authorized or delegated 
official, medical director, supervising 
physician, or other health care 
personnel furnishing Medicare 
reimbursable services who is required to 
be reported on the énrollment 
application, in accordance with section. 
1862(e)(1) of the Act, is— 

(i) Excluded from the Medicare, 
Medicaid and any other Federal health 
care programs, as defined in § 1001.2 of 
this chapter, insaccordance with section 
1128, 1128A, 1156, 1842, 1862, 1867 or 
1892 of the Act. 

(ii) Debarred, suspended, or otherwise 
excluded from participating in any other 
Federal procurement or 
nonprocurement activity in accordance 
with section 2455 of the Federal 
Acquisition Streamlining Act (FASA). 

(3) Felonies. If within the 10 years 
preceding enrollment or revalidation of 
enrollment, the provider, supplier, or 
any owner of the provider or supplier, 
was convicted of a Federal or State 
felony offense that CMS has determined 
to be detrimental to the best interests of 
the program and its beneficiaries. CMS 
considers the severity of the underlying 
offense. 


(i) Offenses include—(A) Felony 
crimes against persons, such as murder, 
rape, or assault, and other similar 
crimes for which the individual was 
convicted, including guilty pleas and | 
adjudicated pretrial diversions. 

(B) Financial crimes, such as 
extortion, embezzlement, income tax 
evasion, insurance fraud and other 
similar crimes for which the individual 
was convicted, including guilty pleas 
and adjudicated pretrial diversions. 

(C) Any felony that placed the 
Medicare program or its beneficiaries at 
immediate risk (such as a malpractice 
suit that results in a conviction of 
criminal neglect or misconduct). 

(D) Any felonies outlined in section 
1128 of the Act. 

(ii) Denials based on felony 


convictions are for a period to be 


determined by the Secretary, but not 
less than 10 years from the date of 
conviction if the individual has been 
convicted on one previous occasion for 
one or more offenses. 

(4) False or misleading information. 
The provider or supplier has submitted 
false or misleading information on the 
enrollment application to gain 
enrollment in the Medicare program. 
(Offenders may be referred to the Office 
of Inspector General for investigation 
and possible criminal, civil, or 
administrative sanctions.) 

(5) On-site review. Upon on-site 
review or other reliable evidence, we 
determine that the provider or supplier 
is not operational, or is not meeting 
Medicare enrollment requirements to 
furnish Medicare covered items or 
services. Upon on-site review, CMS 
determines that— 

(i) A Medicare Part A provider is no 
longer operational to furnish Medicare 
covered items or services, or the 
provider fails to satisfy any of the 
Medicare enrollment requirements. 

(ii) A Medicare Part B supplier is no 
longer operational to furnish Medicare 
covered items or services, or the 
supplier has failed to satisfy any or all 
of the Medicare enrollment 
requirements, or has failed to furnish 
Medicare covered items or services as 
required by the statute or regulations. 

(b) Resubmission after denial. A 
provider or supplier that is denied 
enrollment in the Medicare program 
cannot submit a new enrollment 
application until the following has 
occurred if the denial: 

(1) Was not appealed, the provider or 
supplier may reapply after its appeal 
rights have lapsed. 

(2) Was appealed, the provider or 
supplier may reapply after notification 
that the determination was upheld. | 


(c) Reversal of denial. If the denial 
was due to adverse activity (sanction, 
exclusion, debt, felony) of an owner, 
managing employee, an authorized or 
delegated official, medical director, 
supervising physician, or other health 
care personnel of the provider or 
supplier furnishing Medicare 
reimbursable services, the denial may be 
reversed if the provider or supplier 
terminates and submits proof that it has 
terminated its business relationship 
with that individual or organization 
within 30 days of the denial 
notification. 

(d) Additional review. When a 
provider or supplier is denied 
enrollment in Medicare, CMS 
automatically reviews all other related 
Medicare enrollment files that the 
denied provider or supplier has an 
association with (for example, as an 
owner or managing employee) to 
determine if the denial warrants an 
adverse action of the associated 
Medicare provider or supplier. 

(e) Effective date of denial. Denial 
becomes effective within 30 days of the 
initial denial notification. 


§ 424.535 Revocation of enrollment and 
billing privileges in the Medicare program. 


(a) Reasons for revocation. CMS may 
revoke a currently enrolled provider or 
supplier’s Medicare billing privileges 
and any corresponding provider 
agreement or supplier agreement for the 
following reasons: 

(1) Noncompliance. The provider or 
supplier is determined not to be in 
compliance with the enrollment 
requirements described in this section 
or in the enrollment application 
applicable for its provider or supplier 
type and has not submitted a plan of 


- corrective action as outlined in part 488 


of this chapter. All providers and 
suppliers are granted an opportunity to 
correct the deficient compliance 
requirement prior to a final 
determination to revoke billing 
privileges. 

(i) CMS may request additional 
documentation from the provider or 
supplier to determine compliance if 
adverse information is received or 
otherwise found concerning the 
provider or supplier. 

(ii) Requested additional 
documentation must be submitted 
within 60 calendar days of request. 

(2) Provider or supplier conduct. The 
provider or supplier, or any owner, 
managing employee, authorized or 
delegated official, medical director, 
supervising physician, or other health 
care personnel of the provider or 
supplier is— 
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(i) Excluded from the Medicare, 
Medicaid, and any other Federal health 
care program, as defined in § 1001.2 of 
this chapter, in accordance with section 

- 1128, 1128A, 1156, 1842, 1862, 1867 or 
1892 of the Act. 

(ii) Is debarred, suspended, or 
otherwise excluded from participating 
in any other Federal procurement or 
nonprocurement program or activity in 
accordance with the FASA 
implementing regulations and the 
Department of Health and Human 
Services nonprocurement common rule 
at 45 CFR part 76. 

(3) Felonies. The provider, supplier, 
or any owner of the provider or 
supplier, within the 10 years preceding 
enrollment or revalidation of 
enrollment, was convicted of a Federal 
or State felony offense that CMS has 
determined to be detrimental to the best 
interests of the pap and its 
beneficiaries. 

(i) Offenses include— 

(A) Felony crimes against persons, 
such as murder, rape, assault, and other 
similar crimes for which the individual 
was convicted, including guilty pleas 
and adjudicated pretrial diversions. 

(B) Financial crimes, such as 
extortion, embezzlement, income tax 
evasion, insurance fraud and other 
similar crimes for which the individual 
was convicted, including guilty pleas 
and adjudicated pretrial diversions. 

(C) Any felony that placed the 
Medicare program or its beneficiaries at 
immediate risk, such as a malpractice 
suit that results in a conviction of 
criminal neglect or misconduct. 

(D) Any felonies that would result in 
mandatory exclusion under section - 
1128(a) of the Act. 

(ii) Denials based on felony 
convictions are for a period to be 
determined by the Secretary, but not 
less than 10 years from the date of 
conviction if the individual has been 
convicted on one previous occasion for 
one or more offenses. 

(4) False or misleading information. 
The provider or supplier certified as 
“true” misleading or false information 
on the enrollment application to be 
enrolled or maintain enrollment in the 
Medicare program. (Offenders may be 
subject to either fines or imprisonment, 
or both, in accordance with current law 
and regulations.) 

(5) On-site review. CMS determines, 
upon on-site review, that the provider or 
supplier is no longer operational to 
furnish Medicare covered items or 
services, or is not meeting Medicare 
enrollment requirements under statute 
or regulation to supervise treatment of, 
or to provide Medicare covered items or 


services for, Medicare patients. Upon - 
on-site review, CMS determines that— 

(i) A Medicare Part A provider is no 
longer operational to furnish Medicare 
covered items or services, or the 
provider fails to satisfy any of the. 
Medicare enrollment requirements. 

(ii) A Medicare Part B supplier is no 
longer operational to furnish Medicare 
covered items or services, or the 
supplier has failed to satisfy any or all 
of the Medicare enrollment 
requirements, or has failed to furnish 
Medicare covered items or services as 

uired by the statute or regulations. 
Inadequate reverification 
information. The provider or supplier 
fails to furnish complete and accurate 
information and all supporting 
documentation within 60 calendar days 
of the provider or supplier’s notification 
from CMS to submit an enrollment 
application and supporting 
documentation, or resubmit and certify 
to the accuracy of its enrollment 
information. 

(7) Misuse of billing number. The 
provider or supplier knowingly sells to 
or allows another individual or entity to 
use its billing number. This does not 
include those providers or suppliers 
who enter into a valid reassignment of 
benefits as specified in § 424.80 ora 
change of ownership as outlined in 
§ 489718 of this chapter. 

(b) Effect of revocation on provider 
agreements. When a provider's or 
supplier’s billing privilege is revoked, 
any provider agreement in effect at the 
time of revocation is terminated 
effective with the date of revocation. 

(c) Re-enrollment after‘revocation. If a 
provider or supplier seeks to re- 
establish enrollment in the Medicare 
program after notification that its billing 
privileges is revoked (either after the 
appeals process is exhausted or in place 
of the appeals er the following 
conditions ap 

(1) The a or supplier must re- 
enroll in the Medicare program through 
the completion and submission of a new 
applicable enrollment application and 
applicable documentation, as a new 
provider or supplier, for validation by 
CMS. 

(2) Providers must be resurveyed and 
recertified by the State survey agency as 
a new provider and must establish a 
new provider agreement with CMS’s 

ional Office. 

Ree d) Reversal of revocation. If the 
revocation was due to adverse activity 
(sanction, exclusion, or felony) against 
aN owner, managing employee, or an 
authorized or delegated official; or a 
medical director, supervising physician, 
or other personnel of the provider or 
supplier furnishing Medicare. 


reimbursable services, the revocation 
may be reversed if the provider or 
supplier terminates and submits proof 
that it has terminated its business 
relationship with that individual within . 
30 days of the revocation notification. 

(e) Additional review. When a 
provider or supplier is revoked from the 
Medicare program, CMS automatically 
reviews all other related Medicare ~ 
enrollment files that the revoked 
provider or supplier has an association 
with (for example, as an owner or 
managing employee) to determine if the 
revocation warrants an adverse action of 
the associated Medicare provider or 


supplier. 

Gi Effective date of revocation. 
Revocation becomes effective within 30 
days of the initial revocation 
notification. 


§ 424.540 Deactivation of Medicare billing 
privileges. 

(a) Reasons for deactivation. CMS 
may deactivate a provider or supplier’s 
Medicare billing privileges for the 
following reasons: 

(1) The provider or supplier does not 
submit any Medicare claims for 12 
consecutive calendar months. The 12 
month period will begin the 1st day of 
the 1st month without a claims 
submission through the last day of the 
12th month without a submitted claim. 

(2) The provider or supplier does not 
report a change to the information 
supplied on the enrollment application 
within 90 calendar days of when the 
change occurred. Changes that must be 
reported include, but are not limited to, 
a change in practice location, a change 
of any managing employee, and a 
change in billing services. A change in 
ownership or control must be reported 
within 30 calendar days as specified in 
§ 424.520(b) and § 424.550(b). 

(b) Reactivation of billing privileges. 
(1) When deactivated for any reason 
other than nonsubmission of a claim, 
the provider or supplier must complete 
and submit a new enrollment 
application to reactivate its Medicare 
billing privileges or, when deemed 
appropriate, at a minimum, recertify 
that the enrollment information 
currently on file-with Medicare is 
correct. 

(2) Providers and suppliers 
deactivated for nonsubmission of a 
claim are required to recertify that the 
enrollment information currently on file 
with Medicare is correct and furnish 
any missing information as appropriate. 
The provider or supplier must meet all 


- current Medicare requirements in place 


at the time of reactivation, and be . 
prepared to submit a valid Medicare 
claim. 
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(3) Reactivation of Medicare billing 
privileges does not require a new 
certification of the provider or supplier 
by the State survey agency or the 
establishment of a new provider 
agreement. 

(c) Effect of deactivation. Deactivation 
of Medicare billing privileges is 
considered an action to protect the 
provider or supplier from misuse of its 
billing number and to protect the 
Medicare Trust Funds from unnecessary 
overpayments. The deactivation of 
Medicare billing privileges does not 
have any effect on a provider or 
supplier’s participation agreement or 
any conditions of participation. 


§ 424.545 Provider and supplier appeal 
rights. 

(a) A provider or supplier that is 
denied enrollment in the Medicare 
program or whose Medicare enrollment 
has been revoked may appeal CMS’ 
decision in accordance with part 405, 
subpart H, for suppliers, or part 498, 
subpart A for providers, of this chapter, 
which set forth the appeals process for 
providers and suppliers. When 
revocation of billing privileges also 
results in the termination of a 
corresponding provider agreement, the 
provider may appeal CMS’ decision in 
accordance with part 498 of this chapter 
with the final decision of the appeal 
applying to both the billing privileges 
and the provider agreement. Payment is 
not made during the appeals process. If 
the provider or supplier is successful in 
overturning a denial or revocation, 
unpaid claims for services furnished 
during the overturned period may be 
resubmitted. 

(b) A provider or supplier whose 
billing privileges are deactivated may 
file a rebuttal in accordance with 
§ 405.374 of this chapter. 

(c) The provider or supplier must be 
able to demonstrate that it meets the 
enrollment requirements and it must be 
able to‘make available any documents 
and records that support the provisions, 
of this regulation and the Medicare 
enrollment application if requested by 
CMS or its agents. 


§ 424.550 Prohibitions on the sale or 
transfer of billing privileges. 

(a) General rule. A provider or 
supplier is prohibited from selling its 
Medicare billing number or privileges to 
any individual or entity, or allowing 
another individual or entity to use its 
Medicare billing number. 

(b) Change of ownership. In the case 
of a provider undergoing a change of 
ownership in accordance with part 489, 
subpart A of this chapter, the current 
owner and the prospective new owner 


must complete and submit enrollment 
applications before completion of the 
change of ownership. If the current 
owner fails to complete and submit an 
enrollment application to report the 
change, the current owner may be 
sanctioned or penalized, even after the 
date of ownership change, in 
accordance with § 424.520, § 424.540, 
and § 489.53 of this chapter. If the 
prospective new owner fails to submit a 
new enrollment application containing © 
information concerning the new owner 
within 30 days of the change of 
ownership, CMS may deactivate the 
Medicare billing number. If an 
incomplete enrollment application is 
submitted, CMS may also deactivate the 
Medicare billing number based upon 
material omissions on the submitted 
enrollment application, or based on 
preliminary information received or 
determined by CMS that makes CMS 
question whether the new owner is 
ultimately granted a final transference of 
the provider agreement. : 
al Suppliers not covered by part 489 
of this chapter. For those suppliers not 
covered by part 489 of this chapter, any 
change in the ownership or control of 
that supplier must be reported on the 
enrollment application within 30 days 
of the change as noted in 
§ 424.540(a)(2). Generally, a change of 
ownership that also changes the tax 
identification number requires the 
completion and submission of a new 
enrollment application from the new 
owner. 


§ 424.555 Payment liability. 

(a) No payment may be made for 
otherwise Medicare covered items or 
services furnished to a Medicare 
beneficiary by suppliers of durable 
medical equipment, prosthetics, 
orthotics, and other supplies unless the 
supplier obtains (and renews, as set 
forth in section 1834(j) of the Act) 
Medicare billing privileges. 

(b) No payment may be made for 
otherwise Medicare covered items or 


__ services furnished to a Medicare 


beneficiary by a provider or supplier if 
the billing privileges of the provider or | 
supplier are deactivated, denied, or 
revoked. The Medicare beneficiary has 
no financial responsibility for expenses, 
and the provider or supplier must 
refund on a timely basis to the Medicare 
beneficiary any amounts collected from 
the Medicare beneficiary for these 
otherwise Medicare covered items or 
services. 

(c) If any provider or supplier 
furnishes an otherwise Medicare 
covered item or service for which 
payment may not be made by reason of 
paragraph (b) of this section, any 


expense incurred for such otherwise 
Medicare covered item or service shall 
be the responsibility of the provider or 
supplier. The provider or supplier may 
also be criminally liable for pursuing 
payments that may not be made by 
reason of paragraph (b) of this section, 
in accordance with section 1128B(a)(3) 
of the Act. 


PART 489—PROVIDER AGREEMENTS 
AND SUPPLIER APPROVAL 


w 7. The authority citation for part 489 
continues to read as follows: 


Authority: Secs. 1102, 1819, 1861, 
1864(m), 1866, 1869, and 1871 of the Social 
Security Act (42 U.S.C. 1302, 1395i-—3, 1395x, 
1395aa(m), 1395cc, 1395ff, and 1395hh). 


@ 8. Section 489.53 is amended by . 
adding paragraph (a)(15) to read as 
follows: 


§ 489.53 Termination by CMS. 
(a)* * * 


(15) It had its enrollment in the 
Medicare program revoked in 
accordance to § 424.535 of this chapter. 


* * ae * * 


PART 498—APPEALS PROCEDURES 
FOR DETERMINATIONS THAT AFFECT 
PARTICIPATION IN THE MEDICARE 
PROGRAM AND FOR 
DETERMINATIONS THAT AFFECT THE 
PARTICIPATION OF ICFs/MR AND 
CERTAIN NFs IN THE MEDICAID 
PROGRAM 


@ 9. The authority citation for part 498 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


@ 10. Section 498.3, is amended by 
adding paragraph (b)(17) as follows: 


§498.3 Scope and applicability. 
(b) 


(17) The revocation of a provider or 
supplier’s Medicare enrollment in 
accordance to § 424.535 of this chapter. 


* * * * * 


(Catalog of Federal Domestic Assistance 

Program No. 93.774, Medicare— ; 

Supplementary Medical Insurance Program.) 
Dated: August 30, 2005. 

Mark B. McClellan, 


Administrator, Centers for Medicare 
Medicaid Services. 


Approved: February 17, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06-3722 Filed 4-20-06; 8:45 am] 
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DEPARTMENT OF ENERGY 


10 CFR Part 300 
RIN 1901-AB11 


Guidelines for Voluntary Greenhouse 
Gas Reporting 

AGENCY: Office of Policy and 
International Affairs, U.S. Department of 
Energy. 

ACTION: Final rule. 


SUMMARY: Section 1605(b) of the Energy 
Policy Act of 1992 directed the 
Department of Energy (DOE) to issue 
guidelines establishing a voluntary 
greenhouse gas reporting program. On 
February 14, 2002, the President 
directed DOE, together with other 
involved Federal agencies, to 
recommend reforms to enhance the 
Voluntary Reporting of Greenhouse 
Gases Program established by DOE in 
1994. DOE issued interim final General 
Guidelines on March 24, 2005, and also 
on that date published a notice of 
availability inviting public comment on 
draft Technical Guidelines needed to 
fully implement the revised Voluntary 
Reporting of Greenhouse Gases Program. 
This notice of final rulemaking responds 
to public comments on the interim final 
General Guidelines and draft Technical 
Guidelines; sets forth the final General 
Guidelines; and announces the ~ 
availability of the final Technical 
Guidelines. 


DATES: Effective Date: The final General 
Guidelines and Technical Guidelines 
are effective June 1, 2006. The 
incorporation by reference of the 
Technical Guidelines is approved by the 
Director of the Federal Register as of 
June 1, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Mark Friedrichs, PI—40, Office of Policy 
and International Affairs, U.S. 
Department of Energy, 1000 
Independence Ave., SW., Washington, 
DC 20585, or e-mail: 
1605bguidelines.comments@hq.doe.gov 
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I. Introduction 


A. Background 


Section 1605(b) of the Energy Policy 
Act of 1992 (EPACT) directs the 
Department of Energy, with the Energy 
Information Administration (EIA), to 
establish a voluntary reporting program 
and database on emissions of - 
greenhouse gases, reductions of these 
gases, and carbon sequestration 
activities (42 U.S.C. 13385(b)). Section 
1605(b) requires that DOE’s guidelines 
provide for the ‘‘accurate’”’ and 
“voluntary” reporting of information on: 
(1) Greenhouse gas emission levels for a 
baseline period (1987-1990) and 
thereafter, annually; (2) greenhouse gas 
emission reductions and carbon 
sequestration, regardless of the specific 
method used to achieve them; (3) 
greenhouse gas emission reductions 
achieved because of voluntary efforts, 
plant closings, or state or federal 
requirements; and (4) the aggregate 


calculation of greenhouse gas emissions 


by each reporting entity (42 U.S.C. 
13385(b)(1)(A)-(D)). Section 1605(b) 
contemplates a program whereby 
voluntary efforts to reduce greenhouse 
gas emissions can be recorded, with the 
specific purpose that this record can be 
used “by the reporting entity to 
demonstrate achieved reductions of 
greenhouse gases” (42 U.S.C. 
13385(b)(4)). 

In 1994, after notice and public 
comment, DOE issued General 
Guidelines and sector-specific - 
guidelines that established the 
Voluntary Reporting of Greenhouse 
Gases Program for recording voluntarily 
submitted data and information on 
greenhouse gas emissions and the 
results of actions to reduce, avoid or 
sequester greenhouse gas emissions. The 
1994 General Guidelines and supporting 
documents may be accessed at http:// 
www.eia.doe.gov/oiaf/1605/ 
guidelns.html. The Guidelines were 
intentionally flexible to encourage the 
broadest possible participation. They 
permit participants to detide which 
greenhouse gases to report, and allow 
for a range of reporting options, 
including reporting of total emissions or 
emissions reductions or reporting of just 
a single activity undertaken to reduce 
part of their emissions. From its 
establishment in 1995 through the 2004 
reporting year, 417 entities, including _ 
utilities, manufacturers, coal mine 
operators, landfill operators and others, 
have reported their greenhouse gas 
emissions and/or their emission 
reductions to EIA. 

On February 14, 2002, the President 
directed the Secretary of Energy, in 
consultation with the Secretary of 
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Commerce, the Secretary of Agriculture, 
and the Administrator of the 
Environmental Protection Agency, to 
propose improvements to the current 
section 1605(b) Voluntary Reporting of 
Greenhouse Gases Program. These 
improvements are to enhance 


measurement accuracy, reliability, and 


verifiability, working with and taking 
into account emerging domestic and 
international approaches. 

On May 6, 2002, DOE published a 
Notice of Inquiry soliciting public 
comments on how best to improve the 
Voluntary Reporting of Greenhouse 
Gases Program (67 FR 30370). Written 
comments were received from electric 
utilities; representatives of energy, 
manufacturing and agricultural sectors; 
Federal and State legislators; State 
agencies; waste management companies; 
and environmental and other non-profit 
research and advocacy organizations. 
DOE held public workshops in 
Washington, DC, Chicago, San Francisco 
and Houston during November and 
December of 2002 to receive information 
and hear the views of interested 
persons. In addition, the U.S. 
Department of Agriculture sponsored 
two workshops in January 2003 to 
solicit input on the accounting rules and 
guidelines for reporting greenhouse gas 
emissions in the forestry and agriculture 
sectors. These workshops explored in 
greater depth many of the issues raised 
in the Notice of Inquiry and addressed 
in the written comments. 

On December 5, 2003, DOE proposed 
revised General Guidelines (68 FR 
68204). A public workshop was held on 
January 12, 2004, to discuss that 
proposal and to receive public 
comment. Approximately 200 persons 
attended the workshop. In addition, 
over 300 written comments were 
received by the close of the public 
comment period on February 17, 2004. 

DOE published interim final revised 
General Guidelines on March 24, 2005 © 
' (70 FR 15169), and, in a notice 
published in the Federal Register on the 
same day, made available for public 
comment the draft Technical Guidelines 
necessary to fully implement the ~ 
revisions to the Voluntary Program (70 
FR 15164). DOE sponsored a public 
workshop on these revised guidelines 
on April 26 and 27, 2005, and USDA 
and DOE co-sponsored another 
workshop on May 5, 2005. In response 
to public comments, DOE extended the 
period for comments on the revised 
guidelines by 30 days to June 22, 2005. 
Ultimately, DOE received over 90 
written comments, totaling over 1000 
pages. All written comments and 
transcripts of the public workshops are 
available on the Web and can be 


accessed at: http://www.pi.energy.gov/ 
enhancingGHGregistry/. On September 
19, 2005, DOE published a notice in the 
Federal Register delaying the effective 
date of the interim final guidelines until 
June 1, 2006 (70 FR 54835). 

DOE now publishes final General 
Guidelines and announces the 
availability of final Technical 
Guidelines that are incorporated by 
reference in the-General Guidelines. The 
revised General and Technical 
Guidelines are designed to enhance the 
measurement accuracy, reliability and 
verifiability of information reported 
under the 1605(b) program and to 
contribute to the President’s climate 
change goals. The key elements of the 
revised guidelines remain the same as 
those present in the interim final 
General Guidelines: 

e Enable larger emitters to register 
reductions if they provide entity-wide 
emissions data and can demonstrate 
they achieved entity-wide emission 
reductions that contribute to the 
President’s goal of reducing the 
greenhouse gas emissions of the U.S. 
economy. 

e Provide for simplified procedures 
for small emitters to report and to 
register reductions. 

e Provide for simplified reports from 
entities that do not want to register their 
reductions. 

e Encourage companies and other 
reporting entities to report at the highest 
level. 

e Require participants to ensure the 
accuracy and completeness of their 
reports, and encourage independent 
verification. 

e Allow participants to report and 
register reductions achieved 
internationally. 

Based on the framework set forth by 
the interim final guidelines and the 
various improvements made in response 
to the public comments received, 
today’s final revised guidelines will 
enhance: 

e¢ Measurement accuracy by creating a 
ranking system for methods to calculate 
emissions, incorporating the best 
available inventory methods, and 


enabling more sources to be covered; 


e Reliability by creating a more 
systematic approach to reporting, 
stressing inventories and entity-wide 
reporting; and 

e Verifiability by creating a more 
transparent reporting system for 
emissions and reductions, requiring 
recordkeeping and encouraging 
independent verification. 

The Secretary of Energy has approved 
issuance of this final rule. 


B. Process for Implementing:the 
Guidelines 

The General Guidelines set forth in 
this notice and the Technical Guidelines 
incorporated by reference will go into 
effect on June 1, 2006. In the near 
future, ELA intends to make available for 
public review and comment draft forms 
for collecting the data covered by these 
guidelines, including the Simplified 
Emissions Inventory Tool (SEIT) 
referenced in the guidelines. After 
taking into account any public 
comments it receives and complying 
with the requirements of the Paperwork 
Reduction Act of 1995, EIA anticipates 
that final forms will be issued before the 
end of 2006. In addition, EIA will be 
developing the software necessary to 
permit electronic reporting and the 
creation of an automated and widely 
accessible data base. EIA does not 
anticipate completing the necessary 
software until mid-2007. If time and 
resources permit, EIA may conduct 
cognitive testing of beta versions of the 
reporting software. Should EIA conduct 
such testing, EIA will solicit potential 
participants via a public notice, postings 
to its website, or some other means. 
According to the forms and software 
schedule currently anticipated by EIA, 
the revised guidelines will be used to 
govern the 2007 reporting cycle. Until 
then, entities interested in reporting . 
under the program during the 2006 
reporting cycle should use the existing 
guidelines and forms.. 


II. Overview of Major Changes Made in 
Response to Comments 


The public comments received by 
DOE expressed considerable support for 
the emphasis of the revised guidelines . 
on entity-wide reporting on all 
greenhouse gas emissions, including the 
added requirements imposed on entities 
that are seeking to register reductions. 
There was also substantial support for 
DOE’s efforts to enhance the quality, 
consistency and credibility of the 
emission inventories and reductions 
being reported. The comments, 
however, raised a number of concerns 
regarding the potential burdens of 
reporting under the revised guidelines, 
possible incompatibilities with various 
existing reporting programs or 
protocols, and the limitations on 
reporting certain types of emission 
reductions, especially those occurring 
outside the boundaries of the reporting 
entity. While the basic framework of the 
guidelines remains the same, DOE has 


made a number of changes designed to 


address these concerns, and has adopted 
many of the specific recommendations 
made during the comment period. 
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To reduce the potential burdens of 
reporting under the revised guidelines, 
DOE’s final guidelines: 

e Enable entities that have their 
reports independently verified or that 
certify their use of higher quality 
inventory methods to file less detailed 
reports; 

e Increase the ratings of some 
commonly used methods for estimating 
emissions; 

e Enable reports on non-U.S. 
emissions to be consolidated regionally 
or globally (as long as U.S. data is kept 
separate); and 

e Clarify the flexibility available to 
reporters that wish to avoid or minimize 
the complexities of accounting for 
changes in carbon stock or other 
provisions. 

To increase the compatibility of the 
revised guidelines with various existing 
reporting programs and protocols, 
DOE’s final guidelines update its 
references to existing protocols and 
update the emission factors drawn from 
such protocols; provide an exception in 
section 300.5(b) for participants in 
EPA’s Climate Leaders or DOE’s Climate 
VISION who may wish to use base 
periods that end as early as 2000; and 
attempt to increase the alignment of 
various definitions and methods with 
those used by other existing pro : 

To expand the opportunities for 
reporting offset emission reductions, 
DOE’s final guidelines, among other 
things: (1) Add new action-specific 
methods for demand-side management 
programs, the substitution of fly ash for 
cement by concrete mixers, and 
anaerobic digestion of waste at 
agricultural facilities and wastewater 
treatment plants; (2) enable multiple 
reporting entities to register portions of 
the offset reductions achieved by a 
single other entity, as long as the other 
entity complies with all of the 
requirements for registration and has 
entered into an agreement with each of 
the reporting entities; and (3) permit the 
accelerated reporting of carbon stock 
increases expected to occur on land that 
is being reforested, restored and 
permanently protected. 

DOE has not adopted the 
recommendation of commenters who 
advocated that DOE mandate 
participation in the 1605(b) program 
because such a mandate is beyond the 
statutory authority of DOE. 


III. Discussion of Public Comments and 
the Final Revised Guidelines 

This section of the Supplementary 
Information discusses the issues raised 
by the public comments on the interim 
final General Guidelines and the draft 
Technical Guidelines and any changes 


to the guidelines that DOE has made in 
response to the comments. 


A. Implementation Schedule 


A few comments suggested that DOE 
consider a delay in the start of the 
revised program or a phased 
implementation of the new 
requirements. DOE does not consider 
either a delayed or phased 
implementation. of the revised 
guidelines to be necessary or practical. 
Starting the program in calendar year 
2007 should give most reporters 
sufficient time to prepare to meet the 
requirements of the new program. If 
individual reporters require additional 
time, they may delay their own 
participation. Entities that are unable to 
meet all of the requirements for 
registration may simply choose to meet 
only the requirements for reporting 
under the program until such time as 
they are prepared to meet all of the 
requirements for registration. Another 
available option would be to take more 
time to complete the entity’s first or 
second annual reports. For example, an 
entity could decide to submit its report 
on 2006 emissions during 2008, rather - 
than by the 2007 deadiine for reports 
that are to be included in EIA’s first 
public report on 2006 emissions (likely 
to be issued in late 2007 or early 2008). 
Entities may submit reports on prior 
year emissions and emission reductions 
at any time. 


B. Process for Updating or Amending 
the Guidelines 


DOE intends to review and, if 
necessary, update the guidelines 
approximately every three years, 
although exceptional circumstances 
may require amendment of the 
guidelines at other times. Modifications 
to either the General Guidelines or the 
Technical Guidelines will be subject to 
public notice and comment. Some 
commenters noted that this public —_- 
process might be too cumbersome and 
time consuming for the adoption of 
routine updates to the many emission 
factors and protocols cited by the ~ 
guidelines. To address this concern, 
DOE has modified some provisions of 
the Technical Guidelines to direct 
reporters to use the most current version 
of certain government-sponsored or ~ 
consensus-based factors, methods and 
protocols. 


C. Distinction Between Reporting Under 
the Program and Registering Reductions 


The revised guidelines set forth the 
requirements for all reporters under the 
1605(b) program as well as requirements 
that must be met by only those reporters 
that are seeking to register emission 


reductions (see section 300.1(b) and (c) 
of this rule for a description of the 
requirements for reporting and 
registering emissions and reductions). 
More specifically, while some new 
requirements are imposed on all 
reporters by the revised guidelines, the 
requirements for entity-wide reports and 
use of high quality emission inventory 
and reduction methods are imposed 
only on those entities that are seeking to 
register reductions. The distinct 
requirements for reporting under the 
program and for registering reductions 
are key to achieving DOE’s objective of 
enhancing the overall quality and 
credibility of the reductions 
documented by the program, while at 
the same time preserving most of the 
flexibility available to reporters under 
the original program guidelines. 

Some commenters recommended that 
the distinction between reporting under 
the program and registering emission 
reductions be eliminated, which would 
enable all reporters to receive the same 
level of recognition, regardless of 
whether or not they met the entity-wide 
reporting requirements. DOE believes 
that the elimination of this distinction 
would significantly diminish the - 
incentive for large emitters to improve 
the overall quality of their reports by 
undertaking the more costly activities 
associated with emission inventories 
and entity-wide assessments of 
reductions, which are required for 
registration. 

In addition to objecting on policy 
grounds to the distinction between 
reported registered reductions and other 
reported reductions, one commenter 
argued that in the absence of express 
authorization, there is no legal basis in 
section 1605(b) for changing from a 
unitary system of reporting to a two-tier 
system that distinguishes between two 
types of reported emissions and 
reductions. Other commenters 
contended that because section 1605(b) 
expressly includes reductions from 
plant closings among the information 
that entities may report under the 
program, DOE may not exclude such 
reductions from the reductions that can 
be registered under the revised 
guidelines. 

DOE rejects the comments arguing 
that DCE may not distinguish among 
different types of reported emissions 
and reductions within EIA’s database 
because there is no express authority for 
such differentiation in section 1605(b). 
Section 1605(b) broadly charges DOE 
with issuing guidelines, after 
opportunity for public comment, for the 
“voluntary collection and reporting of 
information on sources of greenhouse 
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gases.” 42 U.S.C. 13385(b)(1). Further, 
the guidelines must include: 


Procedures for the accurate voluntary 

- reporting of information on—(A) greenhouse 
gas emissions [starting with a statutorily- 
prescribed baseline period and annually 
thereafter]; (B) annual reductions of 
greenhouse gas emissions and carbon fixation 
achieved through any measures, including [a 
list of such measures]; (C) reductions in 
greenhouse gas emissions achieved as a 
result of—{i) voluntary reductions; (ii) plant 
or facility closings; and (iii) State or Federal — 
requirements; and (D) an aggregate 
calculation of greenhouse gas emissions by 
each reporting entity. 

42 U.S.C. 133385(b)(1)(A)-(D) (emphasis 
added). 

Nothing in the statute limits the 
information on sources of greenhouse 
gases reported under the program to that 
described in section 1605(b)(1)(A)—(D). 
Rather, the information described in (A) 
through (D) is the minimum information 
that may be reported under DOE’s 
procedures. While the text of section 
1605(b) does not specifically address the 
question of whether DOE may create 
categories of reported greenhouse gas 
information within the EIA database, 
DOE’s procedures must provide for the 
accurate voluntary reporting of 
information. One of the goals of 
registration under the final revised 
guidelines is to enhance the accuracy 
and reliability of greenhouse gas 
emissions and reductions information. 
Thus, the text of section 1605(b), read in 
its entirety, supports DOE’s view that 
establishment of a category of registered 
emissions for emissions and reductions 
that meet certain requirements for 
entity-wide reporting is implicitly 
authorized by the statute. 

DOE also rejects the comment that 
because section 1605(b) expressly 
includes reductions from plant and 
facility closings among the information 
that entities may report under DOE’s 
procedures, DOE may only establish 
categories of reported information that 
include reductions from plant and 
facility closings. DOE’s textual analysis 
stated above in rejecting the argument 
that DOE may not establish a two-tiered 
reporting system applies here as well. 
Nothing in the statute limits DOE’s 
authority to go beyond the minimum 
information categories in section 
1605(b)(1)(A)-(D), and the requirement 
that DOE’s procedures provide for the 
accurate voluntary reporting of 
information is implicit authorization for 
DOE to establish a system of registration 
that enhances the accuracy and 
reliability of information reported on an 
entity-wide basis. 

Several commenters suggested that 
the revised program guidelines should 


include a summary of the guidelines’ 
requirements for reporting and for 
registering emissions and reductions. In 
response, DOE is providing a summary 
of the requirements in section 300.1 of 
today’s General Guidelines. The 
requirements for reporting and 
registering emissions and reductions are 
described in the following sections of 
this Supplementary Information. 


1. Reporting Under the Program 


Each reporter under the program must 
be an “entity,” as defined in the 
guidelines and must file an entity 
statement. Reporters not intending to 
register emission reductions must, at 
minimum, meet the entity statement, 
record keeping, and certification 
requirements set forth in sections 
300.5(f), 300.9, and 300.10, respectively. 
They may choose to report their 
emissions and/or their emission 
reductions on an entity-wide basis or for 
selected elements of their entities, 
selected gases or selected sources. 
Emission inventories for any year back 
to 1990 may be reported, and emission 
reductions may be reported for any year 
back to 1991, relative to base periods of 
one to four years, ending no earlier than 
1990. All reporting entities, whether or 
not they intend to register reductions, 
must use the emission inventory and 
emission reduction calculation methods 
specified in the Technical Guidelines. 
For example, as discussed in section 
III.K.8. of this Supplementary 
Information, the guidelines now provide 
for the reporting of the emissions and 
reductions associated with 
chlorofluorocarbons (CFCs), although 
such reductions are not eligible for 
registration. In the future, DOE may 
revise the guidelines to add methods 
that permit the reporting and, in some 
cases, the registration of reductions 
associated with other gases. While 
entities that do not intend to register 
reductions need not ensure that their 
emission inventories achieve a weighted 
average quality rating of 3.0 or higher (a 


requirement that is discussed in section — 


III.J.1 below), they must calculate and 
report the weighted average quality 
rating of any emission inventories they 
do report. In most situations, entities 
not registering reductions may choose 
an emissions intensity, absolute 
emissions or generic action-specific 
method to calculate the emission 
reductions they report. However, in 
those situations where a special 
calculation method is provided, such as 
sequestration, the sale of distributed 
energy, or an action-specific method, 
the entity must use the appropriate 
method provided in the Technical 
Guidelines. Entities not intending to 


register reductions may also report (but 
not register) offset reductions achieved 
by third parties outside their boundaries 
as long as such reductions are reported 
separately and calculated in accordance 
with methods specified in the 
guidelines. The third party that 
achieved these reductions must agree to 
their being reported as offset reductions, 
and must also meet all of the other 
minimum requirements of reporting 
under the program, including the 
provision of an entity statement, the 
maintenance of records, and necessary 
certifications as stipulated in §§ 300.9 
and 300.10. 


2. Registration Requirements 


Entities that intend to register - 
reductions must meet a number of 
additional requirements, although these 
requirements differ depending on 
whether the entity is a large or small 
emitter. 

To be eligible for registration, a. 
reduction must have been calculated 
using a base period ending no later than 
2002, unless the entity has committed 
under the Climate Leaders or Climate 
VISION programs to reduce its entity- 
wide emissions relative to a base period 
that ends earlier than 2002, but no 
earlier than 2000. 

In order to register reductions, large 
emitters must submit entity-wide 
emission inventories that meet or 
exceed the minimum quality 
requirements specified in § 300.6(b) and 
the Technical Guidelines. Any 
registered reductions must be based on 
entity-wide assessments of annual 
changes in net emissions, determined in 
accordance with §§ 300.7 and 300.8 and 
the Technical Guidelines. They must 
also meet the entity statement and 
certification requirements specified in 
§§ 300.5 and 300.10. 

Small emitters must also submit 
emission inventories that meet 
minimum quality requirements and base 
their registered reductions on 
assessments of annual changes in net 
emissions, but small emitters may 
restrict these inventories and 
assessments to a single type of activity, 
such as forest management, building 
operations or agricultural tillage, rather 
than covering all of their entity’s 
emissions. Small emitters must also 
submit entity statements, certify the 
accuracy of their reports and meet other 
requirements of reporting and 
registering. 

Both large emitters and small emitters 
that have met the requirements for 
registering their own reductions may 
also register offset reductions achieved 
by other entities, as long as they have 
an agreement with the third party to do 
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so and these third parties have met all 
of the requirements for registration. 
Small emitters that serve as aggregators 
may register offset reductions without 
reporting on their own emissions. 
Entities that report offset reductions 
“achieved by very small emitters (those 
typically emitting less than 500 metric 
tons of CO2 equivalent emissions per 
year) as a result of demand management 
or other programs that reduce 
greenhouse gas emissions, may register 
such reductions as long as they are 
calculated in accordance with the 
action-specific method identified in 
section 300.8(h)(5). 


D. Entity Definitions, Boundaries and 
Statements 


Most of the comments on these 
provisions of the interim final 
guidelines were generally supportive, 
although a few significant concerns - 
were raised and a number of specific 
changes were recommended. | 


1. Entity Definition 


Several commenters urged DOE to 
require entities to report at their highest 
level of aggregation within the United 
States, while other commenters urged 
DOE to provide entities even more 
flexibility in how they define 
themselves for the purpose of reporting 
under the program. The final guidelines 
retain the basic approach put forward in 
the interim final General Guidelines: 
entities must have a legal basis and are - 
encouraged—but not required—to report 
at their highest level of aggregation 
within the United States. If an entity 
chooses to report at a lower level of 
aggregation, the reporting entity must 
have a legal basis and must be defined 
in a way that is consistent with the 
management structure of the parent 
company or organization. 

Section 300.2 of the interim final rule 
defines ‘entity or reporting entity” as 
the whole or part of any business, 
institution, organization or household 
that is recognized as an entity under any 
U.S. Federal, State or local law that 
applies to it; is located, at least in part, 
in the United States; and whose 
operations affect U.S. emissions of 
greenhouse gases. Some commenters 
argued that the “legally distinct entity” 
test is too inflexible and urged DOE to 
abandon the test. One stated that 
electricity providers may have different 
reporting options due to differences in 
State regulation or the absence of such 
regulation. The commenter 
recommended revising the definition to 
allow an entity to consist of a set of 
corporate business and other 
organizational units that comprise a 
single business activity, even though 


they may not be legally distinct. 
Another commenter stated that the 
definition of ‘‘entity” would pose a 
problem for global corporations that are 
legally structured by product line, rather 
than by country. A large industry 
association did not criticize the 
substance of DOE’s definition of “entity 
or reporting entity,” but rather offered 
drafting guidance that it considered 
would better accomplish DOE’s intent. 
It also suggested a separate definition of 
“reporting entity.” 

After considering the comments, DOE 
has retained the requirement that an 
entity that reports under the 1605(b) 
program must be recognized as an entity 
under a U.S. Federal, State or local law. 
In light of changes to the provisions for 
reporting non-U.S. emissions (discussed 
elsewhere in this Supplementary 
Information), DOE does not believe the 
definition of “entity” in the final 
guidelines will pose a problem for 
global corporations. While not 
necessarily agreeing with many of the 
criticisms of the interim final guideline 
definition of “entity or reporting 
entity,” DOE found the suggested 
drafting improvements to be helpful and 
has included several of them in revised 
definitions for the terms “entity” and 
“reporting entity.” These changes 
include increased emphasis on the 
coverage of government bodies, agencies 
or other institutions, which DOE always 
intended to be encompassed by the 
broad definition of entity included in 
the guidelines. 


2. Entity Boundaries—General 


The organizational boundaries of 
reporting entities largely determine 
which emissions and sources are 
covered by the entity’s reports. DOE’s 
interim final General Guidelines 
encourage entities to use financial 
control as the primary basis for 
determining the organizational 
boundaries of the reporting entity. 
While the interim guidelines encourage 
the use of financial control as the basis 
for setting organizational boundaries, 
they permit entities to use other 
methods, such as equity share or 
operational control, as long as they are 
explained. 

oundary definitions are important 
because they determine-what emission 


_and emission reductions a particular 


reporting entity may assume 
responsibility for when reporting under 
the program. As a voluntary reporting 
program, however, 1605(b) boundaries 
do not determine the legal rights of 
reporting entities to emissions or 
emission reductions. They are used only 
as the basis for DOE recognition of any 
registered reductions reported under the - 


program. The comments received*by 
DOE on these provisions of the 


- guidelines were generally supportive of 


DOE’s approach, although some 
encouraged even more flexibility. No 
changes have been made to the 
provisions included in the interim final 
guidelines. 

Financial control encompasses all 
buildings, facilities, lands, vehicles and 
equipment that are wholly owned by the 
entity or in which the entity has a 
controlling financial interest. 
Conversely, it usually does not include 
buildings, facilities, lands, vehicles and 
equipment that are wholly owned by a 
different entity or in which another 
entity has a controlling financial 
interest. However, financial control 
would exist if an entity has a long-term 
lease or other long-term agreement that 
gives it effective control over capital 
investment and operational decisions. 

An alternative method for 
determining entity boundaries is equity - 
share, where more than one entity has 
a financial interest in a particular 
facility or emission source, and each of 
the entities takes responsibility for 
reporting only a portion of the facilities 
emissions and reductions. Operational 
control, where an entity controls the 
day-to-day operations of facility or 
source, but does not exercise long term 
financial control might also be an option 
under certain circumstances. If either 
equity share or operational control is 
chosen as the method for determining 
boundaries, the reporting entity must 
inform the other entities that share 
responsibility for particular sources of 
its intention to report under the 1605(b) 
in order to ensure that the sources 
emissions or reductions are not double- 
counted under the program. Finally, the 
General Guidelines have been modified 
to provide further guidance regarding 
the coverage of partially-owned or 


- leased sources, and sources that are 


neither owned nor leased by the 
reporting entity. 
3. Entity Boundaries—U.S. and Non- _ 
U.S. Emissions 

The interim final guidelines permit 
entities to define their entity so as to 
include operations, and their associated 
emissions, located outside of the United 
States. They also permit certain non- 
U.S. entities to be the source of offset 
emission reductions, as long as they 
meet all of the requirements of the 
revised guidelines. The interim final 
General Guidelines would allow entities 
to both report and register emissions 
and emission reductions occurring 
outside of the United States, subject to 
certain requirements. One of these 
requirements is that non-U.S. emissions 


Federal Register / Vol. 


71, No. 77/Friday, April 21, 2006/Rules and Regulations 


20789 


and reductions must be reported 
separately from U.S. emissions and 
reductions. DOE has clarified the 
guidelines to_indicate that this does not 
mean that the U.S. and non-U.S. 
emissions and reductions must be 
submitted in separate reports. Under the 
final guidelines, non-U.S. emissions and 
reductions must be included in one or 
more distinct subentities identified in 
the entity’s report to EIA and must be 
separately sub-totaled before being © 
considered as part of the entity’s net 
emission reductions qualifying for 
registration. Unless specifically 
identified by the report, EIA will 
presume that all non-U.S. reductions are 
governed, at least in part, by national o or 
international greenhouse gas 
regulations, and that such 
might be eligible for transfer or trading 
to other entities. However, reporters will 
not be able to register emission 
reductions that do not meet the - 
requirements of these guidelines, 
whether or not they are eligible for 
transfer or trading under a foreign 
national or multi-national scheme. 

In allowing entities to both report and 
register emissions and emission 
reductions occurring outside of the 
United States, the interim final General 
Guidelines require that emissions and 
reductions for each country be 
segregated in the report submitted to 
- EIA. One stakeholder, a large 
multinational corporation, argued that 
this would place an undue burden on 
companies having operations in 
numerous countries, particularly where 
business units that provide an © 
appropriate level of aggregation (i.e., as 
separate subentities) cross national 
borders. In the final guidelines, DOE 
encourages entities that wish to report 
or register non-U.S. activities to 
segregate emissions and reductions from 
each country in a separate subentity. 
However, reporters are permitted to 
aggregate non-U.S. emissions and 
reductions at regional and even non- 
U.S. global levels, as long as they 
identify each of the countries covered 
and the country-specific factors used to 
generate their reports. 


4. Entity Statements 


DOE’s interim final guidelines 
include a number of specific 
‘requirements for the contents of the 
entity statements to be submitted by all 
reporters, although the specific 
requirements vary somewhat depending 
on whether the reporter is a large or 
small emitter interested in registering 
reductions, or a reporter that is not 
intending to register reductions. Very 
few comments were received on the 
requirements and no significant changes 


have been made to the provisions 
concerning the entity statement. 


E. Large v. Small Emitters 


Under the interim final guidelines, 
“small emitters” are a special category 
of reporters that are exempted from 
certain requirements for the registration 
of reductions, including entity-wide 
emission inventories and entity-wide 
assessments of reductions. DOE 
received a substantial number of 
comments on these provisions. Several 
of these comments were critical of the 
exemptions and argued that small 
emitters deserve no special treatment. 
These were countered by a number of 
other comments that argued that the 
burdens on small emitters under the 
interim final guidelines are too onerous, 
and the exemptions should be 
expanded. After considering these 
comments, DOE believes that the 
provisions in the interim final 
guidelines strike the proper balance 
between relieving the burden on small 
emitters and requiring the submission of 
emissions information for registration. 


Consequently, DOE has not significantly 


altered*these provisions of the 
guidelines. It should be noted that small 
emitters seeking to register reductions 
are only required to report on the 
emissions and reductions associated 
with a single, chosen “‘activity,” rather 
than all of the entity’s activities. Finally, 
the guidelines continue to permit 
entities to use a Simrlified Emissions 
Inventory Tool (SEIT), to be provided by 
the Energy Information Administration, 
to estimate their emissions for purposes 
of determining whether the entity is a 
small or large emitter, and for estimating 
the quantity of emissions excluded as de 
minimis. The guidelines now clearly 
state that the SEIT may not be used for 
the preparation of emission inventories. 


F. Aggregators 


In the interim final guidelines, DOE 
provides some special guidance for 
entities that register reductions on 
behalf of other entities, so-called 
“aggregators.” Large emitters that serve 
as aggregators must meet all of the 
requirements for registration, including 
submission of entity-wide emission 
inventories and entity-wide assessment 
of their emission reductions. However, 
entities that are small emitters can 
register the offset reductions of other 
entities and not report on any of their 
own emissions or reductions, although 
such small emitters would have to 
submit an entity-statement and an 
estimate of their total emissions 


. indicating that they qualified as a small 


emitter. While aggregators can be either 
small or large emitters, DOE believes 


that most are likely to be small 
organizations or companies that would 
qualify as small emitters. Some 
aggregators, such as trade associations, 


‘might report on behalf of large emitters, 


but the potential benefits of such 
indirect reporting by large emitters are 
limited because essentially the same 
data and certifications would have to be 
provided to DOE, whether the entity 
reported directly or through an 
aggregator. DOE received some requests 
for clarification of these requirements, 
but none of the comments suggested 
major changes. 


G. Other Definitions 


The interim final General Guidelines, 
and the Glossary accompanying the 
draft Technical Guidelines, define terms 
used in the guidelines. These ~ 
definitions were the focus of 
considerable comment, and many 
comments offered specific suggestions 
for changes. Others recommended the 
addition of new definitions of terms or, 
in some cases, the transfer of a 
definition that appeared in the Glossary 
to the definition section of the General 
Guidelines. A few comments noted 
differences between terms and 
definitions used in the DOE guidelines 
and comparable terms and definitions 
used in other protocols for the reporting 
of greenhouse gas emissions. While DOE 
has attempted to minimize such 
differences, DOE has concluded that in 
some situations, it is necessary to use a 
new term or define a term in a way that 
differs from the usage or definition of 
the term used by other programs. For 
this reason, DOE urges reporters and 
other users to carefully review the 
definitions contained in both the final 
General Guidelines and the final 
Technical Guidelines. 

The following sections summarize the 
comments received on definitions and 
DOE’s response to the comments. 

Activity of a small emitter. This term 
is used to define the minimum scope of 
reports by small emitters interested in 
registering reductions. It has been 
modified slightly to more clearly 
indicate that it applies to anthropogenic 
actions that result in emissions or 
sequestration. 

Anthropogenic. This definition has 
been moved from the Glossary to the 
General Guidelines and has been 
modified to more closely parallel the 
definition of this term under the Climate 
Leaders and Climate VISION programs. 

Avoided emissions. The definition of 
this term has been modified to enable it 
to encompass more types of “avoided 
emissions” in the future. Its practical 
scope is still strictly limited by the 
reduction calculation methods 
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specifically identified and permitted 
under the guidelines. As modified, the 
term encompasses any emission 
reduction that occurs outside an entity’s 
boundary that results from changes in 
the activity of an entity, but in practice 
avoided emissions is still strictly 
limited to the emissions displaced by 
increases in the distribution of various 
types of energy that have been derived 
from renewable, nuclear or other low or 
non-emitting sources. 

Carbon dioxide equivalent. A 
definition for this term has been added 
to the General Guidelines. 

Carbon stocks. The definition of this 
term has been slightly modified to 
clarify its scope in the context of these 
guidelines, as suggested by public 
comment. 

Climate Leaders and Climate VISION. 
The definitions of these programs have 
been modified and moved to the 
General Guidelines. 

Direct emissions. The definition has 
been modified to link such emissions to 
sources within the organizational 
boundaries of reporting entities. 

Distributed energy. A definition for 
this term has been added to the General 
Guidelines. The term “exported 
energy,” sometimes used in the interim 
final guidelines, is no longer used. 

The definition for “entity-level 
reporting,” which previously appeared 
in the Glossary, has been deleted. 

The definition of “entity statements” 
that appears in the Glossary has been 
deleted. The meaning of the term 
“Entity Statements” is fully described in 
section 300.5(d) and (e). ~ 

Greenhouse gases. The definition has 
been modified to more clearly identify 
the gases that may be the subject of 
reports under the guidelines. 

Incidental lands. A definition for this 
term has been added to the General 
Guidelines. 

Indirect emissions. The definition for 
this term has been modified to parallel 
similar modifications made to the 
definition of “direct emissions.’’ The 
definition of “emission, indirect”, 
which appears in the Glossary, is 
repetitive and has been deleted. While 
the indirect emissions are currently 
limited to those associated with the 
generation of energy by another entity 
that is ultimately used by the reporting 
entity, the definition leaves open the 
possibility that other types of indirect 
emissions may be added in the future. 

Intergovernmental Panel on Climate 
Change (IPCC). The definition for the 
IPCC that appears in the Glossary has 
been modified in response to comments 
received. 

Net emission reductions. This refers 
to the sum of all reductions in a given 


year that qualify for consideration as 
registered reductions. It has been only 
slightly modified to improve its clarity. 

Offset. The definition has been 
modified to improve its clarity. 

Registration. A definition for this term 
has been added tothe General © 
Guidelines. 

Reporting entity. A definition for this 
term has been added to the General 
Guidelines. 

Sequestration. The definition has 
been simplified, but its intended scope 
remains broad. 

Source. The definition has been 
slightly expanded to emphasize its 
broad scope. 

Small emitter and large emitter. 
Definitions for both of these terms have 
been added to the General Guidelines. 

Start year. The definition has been 


_ simplified to improve its clarity, as 


suggested by public comments. 

Total emissions. The definition has 
been modified to correct an error, as 
suggested by public comments. 

H. Start Year and First Reduction Year 


The interim final General Guidelines 


. provide that reporters not intending to 


register reductions can establish base 
periods as early as the 1987-1990 
timeframe identified in section 1605(b) 
and can report reductions beginning as 
early as 1991. However, the interim 
final guidelines provide that entities 
intent on registering reductions must 
establish base periods of no more than 
four years that end no earlier than 2002, 
and may not register reductions that 
were achieved prior to 2003. 

DOE received a number of comments 
on these provisions of the interim final 
guidelines, most of which 
recommended that entities be allowed 
to report emissions and emission - 
reductions that occurred prior to 2002/ 
2003. Some commenters indicated that 
they had made commitments under the 
Climate Leaders or Climate VISION 
programs that used base periods that 
ended prior to 2002 and that they were 
able to report the progress made toward 
the achievement of these commitments 
prior to 2003. In response to these 
comments, DOE has modified the 
guidelines to permit entities that have 
made a commitment to reduce entity- 
wide emissions under the Climate 
Leaders or Climate VISION to establish 
base periods that end as early as 2000. 
This exception would permit most, but 
not all participants in these programs to 
use the same base periods used in such 
voluntary programs in their reports to 
DOE under the 1605b program. 

DOE believes that even with this 
exception, the program will continue to 
be focused on recent and future efforts 


to reduce greenhouse gas emissions and 
consistent with providing an indication | 
of the reporting entities’ contributions to 
the President’s goal of reducing 
greenhouse gas emissions intensity of 
the U.S. economy by 18 percent 
between 2002 and 2012. The revised 
General Guidelines still permit 
reporting of historical activity, however, 
and therefore fully comply with the 
statutory requirements of section 
1605(b). . 


I. Electricity Factors and Benchmarks 


The interim final guidelines establish 
several different kinds of emission 
factors and benchmarks intended to 
approximate the emissions associated 
with electricity use, the emissions 
avoided as a result of reduced electricity 
demand, or the emissions avoided by 
increasing generation from non-emitting 
or low-emitting sources. For emission 
inventories, the interim final guidelines 
provide that entities should convert 
their electricity demand to emissions 
using factors supplied by DOE that 
would be based on the regional averages 
of electric sector emissions intensities. 
DOE stated that entities should use 
factors that were derived from the 
national average emissions intensity of 
the electric sector as a whole for 
calculating reductions associated with 
reduced electricity demand or increased 
generation from non-emitting or low- 
emitting sources. DOE indicated that the 
national average emissions intensity 
was considered to be a better indicator 
of the actual emissions likely to be 
displaced by reduced demand or 
increased generation. 

Many commenters recommended 
making the factors used for inventories 
and for calculating reductions the same, 
although some supported the DOE’s 
rationale for proposing different factors. 
Some advocated regional factors as 
better indicators of the emissions and 
reductions associated with specific 
sources. Others advocated national 
factors as good indicators of actual 
emissions and reductions, and as a way 
of simplifying the reporting burden of 
entities that operated in multiple 
regions. Some utilities recommended 
that the benchmark used for estimating 
avoided emissions be based on the 
regional averages of fossil-fired 
generating plants, which they argued 
would be a better indictor of the 
emissions being displaced. Other 
utilities recommended that entities be 
permitted to choose either a system- 
specific benchmark, based on the 
emissions intensity of marginal plants, 
or a regional average. 

After careful consideration of the 
comments, DOE has adopted the 
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recommendation of some utilities to 
base the factors used to estimate the 
emissions avoided by reduced 
electricity demand or increased 
generation from non-emitting or low- 
emitting sources on the regional average 
emissions intensities of fossil-fired 
generating plants, with the proviso that 
no regional value may exceed 0.9 metric 
tons of CO2 per megawatt hour (MWH). 
The maximum value of 0.9 metric tons 
per MWH is designed to ensure that all 
utilities have a clear incentive to build 
new Capacity that is at least as efficient 
as the most efficient coal-fired 
generating plants. DOE chose not to 
provide generators with the flexibility to 
choose national or regional values, or to 
develop their own, system-specific 
values in order to avoid the significant 
self-selection bias that would result 
from such flexibility. 

The definition of the U.S. regions to - 
be used in calculating the indirect 
emissions associated with electricity use 
and avoided emission benchmarks is an 
important technical issue. In the draft 
Technical Guidelines, DOE indicated its 
intent to use North American Electric 
Reliability Council (NERC) regions as 
the basis for the indirect emission 
factors used in preparing emission 
inventories. Some comments suggested 
that NERC subregions, especially for the 
western United States would be more 
appropriate. Others urged DOE to 
consider the use of EPA’s eGRID 
regions. In choosing among these and 
other options, DOE considered whether: 
(1) It would be possible to provide 
meaningful values for all possible 
reporting years (the earliest possible 
reporting year is 1987) based on readily 
available public data; (2) reporters 
would be able to readily determine 
which factor applied to specific 
facilities or operations; and (3) the 
resulting factors would provide a good 
approximation of the indirect emissions 
associated with electricity use or 
demand reductions in a particular 
region. After careful consideration, DOE 
concluded that basing indirect emission 
factors on either NERC or eGRID regions 
would not achieve one or more of these 
three objectives. For example, because 
the NERC and eGRID regions cut across 
state lines, it will likely be difficult for 
reporters to determine which region is 
to a specific § 

onsequently, DOE decided to base 
these factors on the electric sector 
emission intensities of state-based 
regions that approximate the most 
current NERC regions and, in the case 
of the western United States, 
appropriate subregions. The purpose of 
these state-based regions is to 
approximate the actual emissions 


associated with the electricity supplied 
to users, while also utilizing data that is 
readily available for all reporting years 
and boundaries that are well recognized 
by potential reporters. EIA will 
determine the most appropriate State 
groupings for the development of the 
indirect and avoided emission factors 
based on NERC regions and applicable 
subregions, as defined in June 2006. 
Generally, those states that are split 
among two or more NERC regions or 
subregions should be assigned to the 
state grouping that contains most of the 
state’s population. One possible 
grouping that will be considered by EIA 
is: (1) New York, Connecticut, Rhode 
Island, Massachusetts, Vermont, New 
Hampshire and Maine; (2) New Jersey, 
Delaware, Pennsylvania, Maryland, 
West Virginia, Ohio, Indiana and 


’ Michigan; (3) Illinois and Wisconsin; (4) 


Missouri, Kentucky, Virginia, Arkansas, 
Tennessee, North Carolina, South 
Carolina, Louisiana, Mississippi, 
Alabama and Georgia; (5) Florida; (6) 
Texas; (7) Oklahoma and Kansas; (8) 
North Dakota, South Dakota, Nebraska, 
Minnesota and Iowa; (9) Colorado, Utah, 
Nevada, Wyoming and Montana; (10) 


New Mexico and Arizona; (11) Oregon, 


Washington and Idaho; (12) California; 
(13) Hawaii; and (14) Alaska. EIA will ~ 
provide factors for 1999 and subsequent 
data years and will periodically (e.g., 
every three to five years) update these 
factors to reflect what they determine to 
be significant and lasting changes in the 
electric sector emissions intensity of the 
established state groupings. EIA will 
also provide a set of values to be used 
for all data years prior to 1999. 


Several comments focused on the 
treatment of transmission and 
distribution (T&D) losses in the 
calculation of the factors used to 
represent the emissions associated with 
electricity demand (to be ineluded in 
emission inventories) and reductions in 
electricity demand (to be included in 
emission reduction calculations). Some 
noted that T&D losses were not included 
in the emission factors widely used by 
the Climate Leaders program. Others 
favored the inclusion of such T&D 
losses in the factors representing 
emissions associated with electricity 
demand and reductions. DOE decided to 
continue to include such losses in the 
factors used to estimate both the 
inventories and reductions associated 
with electricity use. By including such 
losses, these factors will provide a better 
indicator of the emissions resulting from 
electricity demand. Entities that wish to 
include both generation and T&D losses 
in their reporting of indirect emissions 
to the Climate Leaders program may do 


so, as long as they note that their reports 
include both types of losses, based on 
the factors provided by DOE. 

J. Inventories 

The interim final guidelines provide 
detailed guidelines for the conduct of 
emission inventories. DOE received a 
large number of comments that touched | 
on emission inventory guidelines in 
some way. Most comments were 
generally supportive of the framework 
for emission inventories set forth in the 
General Guidelines and the more 
detailed provisions of the draft 
Technical Guidelines. However, some 
commenters raised concerns regarding 
the start year and de minimis 
requirements of the interim final 
guidelines, while others suggested 
various improvements to the methods 
cited or the quality ratings assigned to 
these methods. 

In the final guidelines, an emissions 
inventory is an accounting of an entity’s 
actual emissions (direct, indirect and 
sequestered) during a specified year. An 
emissions inventory provides, by itself, 
a useful record of an entity’s actual 
emissions over time, but it also serves 
as one of the inputs necessary for the 
calculation of the base values used in 
determining emission reductions. For 
this reason, an emissions inventory is . 
usually a major element of an entity’s 
first report under the program. 

Since emission inventories are a 
critical part of calculating emission 
reductions, all reports under the revised 
program should include some kind of 
inventory. Entities that do not intend to 
register reductions and small emitters 
may restrict their inventory data to 
those sources or activities that will be 
the focus of future emission reduction 
calculations. However, large emitters 
that intend to register reductions must 
submit entity-wide emission inventories 
and may exclude from such inventories 
only de minimis emissions. Any entity 
that wishes to register reductions must 
ensure that its annual inventories meet 
the minimum quality requirements 
specified in the guidelines. 

The following sections summarize the 
major comments that addressed the 
emission inventory requirements of the 
interim final guidelines and DOE’s 
responses to the comments. 


1. Requirement for Entity-Wide 
Inventories With a Quality Rating of at 
Least 3.0 

The interim final guidelines 
established a quality rating system for 
emission inventories. Reporters could 
choose among a range of different 
methods for measuring or estimating the 
emissions from specific sources. Each 


20792 


Federal Register / Vol. 


71, No. 77/Friday, April 21, 2006/Rules ‘and Regulations 


different method was assigned a rating 
of A, B, C or D and each of these ratings 
was assigned a numerical value from 4.0 
(for A rated methods) to 1.0 (for D rated 
methods). Entities that were intent on 
registering reductions would be 
required to complete emission 
inventories that had a quantity-weighted 
quality rating of at least 3.0. 

Most comments received by DOE 
supported the emphasis of the interim 
final guidelines on quality entity-wide 
inventories. The final rule retains the 
requirement for a 3.0 quality rating for 
the emissions inventories that large 
emitters must submit as a prerequisite 
for registering reductions. DOE believes 
that methods given an A or B rating are, 
sufficiently accurate to serve as the basis 
for entity-wide reporting, while 
methods given a C or D rating should be 


used only for those gases or sources that 
represent a small share of the reporting 
entity’s total emissions. Several 
commenters suggested that the A and B 
methods available for specific sources or 
industrial sectors are too burdensome 
and will make it difficult for some 
entities to prepare inventories that meet 
the 3.0 quality rating. DOE has made 
some modifications to the ratings for the 
available methods to ensure that a cost- 
effective and practical A- or B-rated 
method is available for every emissions 
source 

As the table below demonstrates, 
three very different companies with 
diverse emission profiles could meet the 
3.0 quality rating threshold using an 
inventory approach specific to-their 
company. Company A is a large electric 
utility, with a vast preponderance of 


emissions attributable to stationary 
fossil fuel combustion. As a result, this 
company may use lower rated (and 
lower cost) methods for estimating 
emissions from its smaller sources, such 
as fleet vehicles and sulfur hexafluoride 
used as an insulator on transmission 
lines. Similarly, a landfill operator 
could achieve the quality-rating 
threshold by ensuring that it uses “B” 
or better-rated methods for estimating 
methane emissions from the landfill. 
Company C, a large Federal defense 


_ contractor, is able to offset its lower 


rated estimates of emissions from 
mobile sources with higher rated 
methods for estimating emissions from 
stationary combustion at its lone 
manufacturing facility. 


Source 


Emissions 
metric tons 
COze 


Method 


grade Emissions weighted grade 


Company A (Large Utility) 


Direct Emissions: 
Stationary Combustion 


Fleet Vehicles 


_ Sulfur Hexafiuoride on T&D System 


300,000*4 = 1,200,000 
10,000*2 = 20,000 
500*2 = 1,000 


1,000*3 = 3,000 


1,224,000/311,500 = 3.92 


50,000*3 = 150,000 
200*3 = 600 


50°4 = 200 


Company C (Large Federal Defense Contractor) 


Direct Emissions: 
Vehicle Fuel Use 


150,800/50,250 = 3.00 


Stationery Combustion at Manufacturing Facility 


Electricity in Commercial Offices 


9,000 


Total 


500*2 = 1,000 
800*4 = 3,200 


9,000*3 = 27,000 


10,300 


31,200/10,300 = 3.03 


DOE has modified the guidelines to 
enable entities that obtain independent 
verification to simplify their inventory 
reports and to permit entities that certify 
their use of only A or B methods to 
' forego the reporting or calculation of a 
quantity-weighted quality rating. 
Finally, DOE has made some clarifying 
changes to emphasize that prior year 
inventories may be modified only to 
correct significant errors, and that 
entities may choose at any time to 
modify the methods used to prepare 
their current and future year 
inventories. DOE hopes that such 


modifications lead.to improvements in 
inventories over time. 


2. De Minimis Exclusion From Entity- 
Wide Emission Inventories . 


Numerous comments proposed 
changes to the provision of the interim — 
final General Guidelines that allows 
entities to exclude from their entity- 
wide emission inventories up to 3 
percent of their total emissions. Many of 
these commenters recommended that _ 
entities be permitted to exclude up to 5 
percent of their total emissions, while 
others proposed to permit entities to 
exclude certain types of sources 
entirely, such as motor vehicles that are 


not an integra! part of the production 
process or small tracts of undeveloped 
land. On the other hand, a number of 
commenters requested that the de 
minimis exclusion be removed from the 
guidelines, and that all entities be 
required to inventory all of their 
emissions every year. Still others 


_ recommended the use of some kind of - 


“materiality” test to determine whether 
or not certain emissions could be 


‘excluded. After serious consideration of 


all of these comments, DOE decided not 


- to make any change in the de minimis 


provisions of the General Guidelines. 
DOE believes that the 3’ percent de 


[ 
10,000 C=2 
Electricity in Commercial 1,000 B=3 
Company B (Landfill Operator) 
Direct Emissions: 
Indirect Emissions: 
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minimis exclusion is appropriate 
because a larger de minimis exclusion 
risks ignoring sources that could affect 
the assessment of entity-wide emission 
reductions. DOE emphasizes that it will 
be possible for entities to achieve an 
overall 3.0 quality rating with limited 
use of low cost, D-rated estimation. 
methods for small emission sources. A 
major reason for the introduction of the 
quality rating system is that it gives 

' entities the ability to complete 
inventories that are more 
comprehensive without incurring the 
high costs of applying high quality 
measurement methods to comparatively 
small, dispersed sources. With respect 
to land holdings, the guidelines do 
provide for the exclusion of incidental, 
forested lands, as long as they are not 
actively managed for wood production 
or otherwise developed. 


3. Ratings for Estimation Methods Using 
Default Values 


The interim final Technical 
Guidelines contain a rating system for 
determining the quality of emission 
inventories reported under the 1605(b) 
program. Up to four methods are 
identified and rated for measuring or 
estimating the emissions from every 
source, with the highest rating being an 
A (worth 4 points) and the lowest a D 
(worth 1 point). For each distinct 
source, the ratings are ordinal—meaning 
that the best method received an A 
rating and the poorest method received. 
a D. Under the interim final guidelines, 
this approach results in some very large 
disparities between the “A” methods of 
different sources. For some sources, 
where field measurement methods are 
not practical and estimation methods 
are not well developed, a method that 
relies on default factors is given an ‘‘A”’ 
rating because it is the best available 
method. In other cases, such as forest 
ecosystems, the use of well-researched 
default factors rate a “C”’ or ‘““D”’, unless 
they have been validated by 
independent data from the specific site 
and management condition. These 
disparities were the focus of a number 
of critical comments. 

In response to these comments, the 
final guidelines have been modified to 
restrict “A” ratings to methodologies 
where computations are based primarily 
on values indicative of on-site 
conditions measured continuously or 
over multiple periods. In cases where no 
methodology qualifies for an A rating, 
the best method will be rated “B” and 
given a value of three points. Using this 
approach, the best methods for certain 

icultural sources warrant only a B. 

A related issue concerns the quality 

ratings given methods that rely upon 


default factors that have been widely 
reviewed and adopted by a public 
agency, a standards-setting organization 
or an industry group. The draft 
Technical Guidelines could have made 
it difficult for reporters in certain 
industries to receive a 3.0 quality rating 
or above, even though they utilized 
methods and factors that were generally 
accepted within the relevant industry as 
being the most practical and effective 
means of estimating emissions from 
certain sources. For example, in many 
cases, the draft technical guidelines 
provided a C rating for widely accepted 
default factors, even though source- 
specific emission measurements would 
be very costly or impractical. To. correct 
this problem, the final guidelines raise 
certain consensus-based default factors 
to “B” ratings where more accurate 
methods are not considered cost- 
effective and where the default factors 
have been established by an industry- 
wide peer review process, with public 
documentation. 


4. References to Continuous Emissions 
Monitoring Systems (CEMS) 


A number of commenters pointed out 
that CEMS are not practical for many 
industrial applications. For such 
applications, mass balance or default 
emission factors may be the only 
practical options. In the oil and gas 
exploration and production industry, for 
example, estimating emissions by using 
measured activity data and emission 
factors available through government 
(AP-42, available at: http:// 
www.epa.gov/ttn/chief/ap42/) or 
industry (API Compendium, available 
at: http://api-ec.api.org/policy/ 
index.cfm?objectid=C79E99D5-E714- 
40ED-81C8C32F1492851C& 
method=display_body&er=1& 
bitmask=001001004001000000) 
approved methodologies is the most 
accurate method available and warrants 
a high rating. 

If CEMS are used, albeit rarely, for a 
particular source, direct measurement is 
kept in the final guidelines as an A- 
rated option, while other methods for 
this source that use mass balance or 
default emission factors methods are 
also given an ‘‘A”’ rating, as long as they 
are derived from site-specific 
measurements. 


5. Citations of Protocols and Emission 
Factors Developed by Other 
Organizations 

The interim final guidelines include 
citations to several other protocols or 
standards, and include a number of 
emission factors drawn from such 
protocols or standards. Numerous 
comments noted that some of the 


documents and emission factors cited in 
the guidelines had not been 
subsequently updated. Many of these 
comments recommended that DOE 
update these citations and some 
recommended that DOE’s guidelines 
direct reporters to use future updates of 
such protocols or standards, as they 
become available. 

The final guidelines do include a 
number of updated references and 
emission factors, as recommended by 
commenters. In addition, they direct 
reporters to use the most current 
methods established by specified 
government agencies (EPA, USDA) or 
independent standards-setting 
organizations (IPCC) and direct EIA to 
periodically update forms/instructions 
to reflect such methods/factors. With 
regard to methods in other sources, the 
final guidelines provide that DOE will 
review and update, as appropriate, the 
guidelines periodically and in response 
to specific requests. 

6. Options for Simplifying Emission 
Reports 

A number of entities expressed 
concerns regarding the potential 
burdens of reporting detailed, entity- 
wide inventories and a few suggested 


_ options for reducing these burdens. In 


the final guidelines, DOE provides for 
two approaches that will enable entities 
to reduce the detail of the reports 
submitted to DOE. First, if an entity 
certifies that it has used only A or B 
rated emission inventory methods, it 
need not calculate or report the 
quantity-weighted average quality rating 
of its emissions inventory. When . 
accepted, EIA will indicate in the 
database that the quality rating of the 
inventory meets or exceeds the 3.0 level. 
Second, if an entity has its report 
independently verified, including the 
quantity-weighted quality rating of its 
inventory, it may report its inventory 
data at a higher level of aggregation (by 
greenhouse gas, rather than by source 
category). 


7. Eliminate Requirements To Report 
Emissions From Biogenic Sources and 
To Report Certain Non-Fuel Uses of 
Fossil Fuels 


The interim final guidelines require 
the reporting of many uses of fossil fuels 
and a determination of whether a non- 
fuel use of a fossil fuel involves a 
sequestering, non-sequestering, or 
partially sequestering activity. The 
interim final guidelines also require the 
reporting of certain biogenic emissions, 
such as the carbon dioxide emitted by 
combusting ethanol in vehicles. To 
reduce the burdens of reporting, the 
final guidelines require reporters to 
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report only anthropogenic emissions of 
greenhouse gases. Entities should not 
report biogenic emissions or non- 
emitting uses of fossil fuels, such as 
fuels used to create materials used to 
manufacture products. 


8. Treatment of Agriculture and Forestry 


The draft Technical Guidelines would 
provide extensive new methodologies 
for estimating greenkouse gas emissions 
and carbon sequestration from the forest 
and agriculture sectors. A number of 
commenters expressed appreciation for 
the improvements in the draft 
guidelines, noting specifically the 
benefit of the COMET model for 
estimating changes in carbon stocks on 
agricultural soils and new advances in 
estimating forest carbon. Several 
comments proposed improvements in 
the technical methods and underlying 
coefficients and data. Some commenters 
expressed concern that the methods 
proposed were too complex and 
detailed. Other commenters maintained 
that the methods were not adequate and 
included significant uncertainties that 
would limit their use under a potential 
future regulatory system. 

USDA and DOE reviewed the 
inventory methods for forestry and 
agriculture in light of these comments 
and made changes where appropriate to 
reflect new information. The review 
noted that relatively simple inventory 
methods are available for virtually all of 
the sources and sinks in the agriculture 
and forest sectors. The availability of 
methods for all greenhouse gas emission 
sources and carbon sinks was important 
to enable entities to provide 
comprehensive entity-wide inventories. 
The review also noted that alternative 
methods are provided for many sources 
and that these alternative methods vary 
from the simple to the complex. The 
complex methods generally provide 
entities with the ability to reduce 
uncertainties. For some agricultural 
sources, the guidelines only provide . 
simple default methodologies. In the 
draft guidelines, these methods were 
. given an “A” rating. In the final 
guidelines, these methods are given a 
“B” rating. The explanation for these 
changes is explained in section J.3., 
above. 

a. Sustainable forest management. 
Provisions of the draft Technical 
Guidelines would allow entities to - 
report a default carbon flux value of 

ro” for forestlands that are verified 
through third-party certification as 
being sustainably managed. DOE 
received comments questioning the 
credibility of certain sustainable forest 
certification systems and the 
assumption that it is “highly unlikely” 


that carbon stocks decline in sustainably 
managed forests. Other comments 
agreed with this assumption and 
recommended that § 300.6(g)(1) be 
modified to clearly state that any 
changes in sequestration for forests 
managed under certified sustainable 
management systems are de minimis 
and need not be a part of entity’s annual 


he USDA Forest Service reviewed 
four existing certification systems and ~ 
determined that while there are some 
differences among the major 
certification programs in their goals and 
technical details, all of the programs set 
high standards, have rigorous third- 
party audit protocols, are generally 
viewed as credible by many stakeholder 
groups, and can assure (with reasonable 
confidence) long-term carbon neutrality. 
Therefore, the final guidelines specify 
that any changes in sequestration for 
forests managed under certified 
sustainable management systems need 
not be part of an entity’s annual report. 
All or part of an entity’s forest land can 
be certified as being managed 
sustainably. If an entity chooses to use 
the assumption that sustainable forest 
lands are de minimis on part of their 
lands and report actual changes in 
carbon stocks on other lands, the entity 
should document that the certification 
of sustainability applies to the lands 
being considered de minimis, 
independent of the entity’s other lands. 
Once an entity classifies a portion or all 
of its lands as sustainably managed 
forest, it may not report carbon . 
sequestration on the lands categorized 
as sustainably managed in future 
reports. If a portion of certified land is 
sold or loses its certification, these 
changes must be reported to EIA and the 
remaining land must either be 
recertified or the entity must report 
actual changes in carbon stocks on all 
the affected land. 

DOE received comments urging it to 
eliminate provisions of the interim final 
guidelines that require reporting of 
carbon stock changes on forestlands. 
These comments contend that the 
sequestration accounting requirement in 
§ 300.6(f) is complex, costly and 
intrusive. The comments further 
contend that detecting meaningful 
periodic change in large forest 
inventories is a daunting task, both 
logistically and statistically, even for 
entities with sophisticated 
timberland inventories. 

No changes were made to the 
guidelines in response to these 
comments. The guidelines provide three 
classes of methods to estimate changes 
in carbon stocks from forests. The 
guidelines provide default lookup 


tables, guidance on the use of models, 
and procedures for applying sampling 
techniques. In addition, the guidelines 


allow land that has been certified by 


third parties as being sustainably 
managed to be considered de minimis 
for reporting purposes. These options 
provide sufficient flexibility to entities 
in reporting changes in carbon stocks on 


_ forested land that they own or control, 


while maintaining consistency with 
overall objectives of the program for 
comprehensive reporting of greenhouse 
gas emissions and sinks. DOE notes that 
the guidelines do not require entities to 
continve to account for changes in the 
carbon stock that occur on land no 
longer owned by the entity, although the 
entity must ask EIA to remove from its 
records any carbon stock increases (or 
decreases) that were attributed to such 
lands in prior year reports. 

b. Wood products. DOE received 
comments regarding the allocation of 
carbon embedded in wood products. In 
particular, commenters noted that 
manufacturers should be provided the 
option to register the carbon embedded 


- in products and treat it as carbon 


sequestration. Under the interim final 
guidelines, forest landowners are 
responsible for reporting carbon 
emissions from wood products. The 


- forest land owner can simply dssume 


that the carbon embedded in products, 
such as building materials, is emitted 
when harvested or use one ofthe’: 
methods provided to estimate rates of 
emissions from such wood products 
over time.-Allowing the manufacturer of 
wood products to treat the 
manufacturing process as a 
sequestration activity would require that 
the forest land owner treat the 
harvesting activity as an emission. The 
broader implication of this interim final 
guideline provision is that all transfers 
(sales of wood products) would need to 
be tracked and reported by entities as 
either emissions or sequestration. DOE 
and USDA viewed this option as overly 
complex and one that would require a 
significant amount of additional record 
keeping and reporting. The final 
guidelines maintain the original 
provisions for the reporting of carbon 
embedded in wood products. 

c. Inclusion of forest sequestration. 
One commenter recommended that 
terrestrial sequestration be removed 
from the inventory guidelines for large 
entities. They asserted that by requiring 
large entities to report changes in 
terrestrial carbon stocks, the guidelines 
place the federal government squarely 
in the middle of private land use and 
property rights issues, and establish 
complex, costly, and intrusive 
regulatory burdens for no apparent 
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benefits in terms of carbon 
sequestration. This comment was not 
adopted. DOE believes that the proposal 
would undermine the entire objective of 
encouraging comprehensive reporting. It 
is important to note that the program is 
voluntary, not mandatory. Also, the 
program places no legal restrictions on 
landowners regarding carbon 
sequestered on their lands, even if that 
carbon has been reported to the 1605(b) 


. Accelerated reporting of carbon 
stock changes on permanently restored 
land. Normally, entities may include in 
their annual assessments of emission 
reductions only those changes in 
emissions or carbon stocks that occurred 
during the year that is the subject of the 
report. Comments recommended, 
however, that entities be permitted to 
accelerate the reporting of carbon stock 
increases on land that was being 
reforested, especially if it was to be 
permanently restored and protected. 
Because of the very long term carbon 
sequestration and other benefits 
_associated with such permanent 
restoration and protection, DOE has 
modified the guidelines to permit 
entities that have undertaken such a © 
restoration project and established a 
permanent easement or deed restriction 
to protect the land to report, during the 
next reporting cycle, carbon stock 
increases that are equal to 50% of the 
total carbon stock increases expected on 
that land over the next 50 years. The 
50% discounting of the 50-year carbon 
stock increases closely approximates the 
present value of a 50-year stream of 
annual benefits discounted at a rate of 

3 percent per year. The sequestration 
occurring on such lands would still 
have to be reported as part of the 
entity’s annual emissions inventory, but 
would be excluded from all future 
assessments of emission reductions. 


9. Stationary Source Combustion 


Several changes to the “‘Stationary 
Source Combustion”’ part of the 
inventory guidelines were made in 
response to comments. Some were 
motivated by a desire to simplify the 
reporting process or render it more 
accurate. For example, the draft 
Technical Guidelines would have 
required entities to identify and report 
emissions from non-fuel use of fossil 
fuels. Several commenters felt that the 
. requirement placed too great a burden 
given the small amount of potential 
emissions involved. While DOE has 
‘modified the guidelines to indicate that 
biogenic emissions and non-fuel uses of 
fossil fuels need not be reported, the 
final guidelines continue to require the 
reporting of all emissions for which 


measurement or estimation methods are: 
identified. The draft Technical 
Guidelines would have required that 
combined heat and power (CHP) plants 
assume an 80% thermal generating 
efficiency. The final guidelines follow 
the World Resources Institutes and 
World Business Council for Sustainable 
Development (WRI/WBCSD) 
Greenhouse Gas Protocol of allowing 
plants to enter their own estimated 
efficiency values. Also, the draft 
Technical Guidelines would not provide 
for the registering of avoided emissions 
associated with the use of coal 
combustion products. The final 
guidelines recognize fly ash use through 
an action-specific method. 

Some changes were made to make the 
rating system for methods used to 
measure stationary combustion 
emissions compatible with the new 
procedure outlined above. The mass 
balance approach was raised to an “A” 
status for.emissions from hydrogen 
plants and certain non-CEMS methods 
were given the same rating or raised to 
a “B” if based on regular site-specific 
measurements and fuel use default 
values derived through a consensus 
process. Some suggested changes, such 
as the proposal to treat methane from 
landfills as a biogenic emission, were 
not accepted. Here the wording of the 
draft Technical Guidelines was retained 
because DOE views the emissions of 
methane from landfills as : 
anthropogenic. Only the CO2 emissions 
from the combustion of landfill methan 
is treated as biogenic. 

One commenter sought clarification 
on the exclusion from entity-wide 
inventories of carbon dioxide emissions 
from biomass combustion. Another 
wanted to ensure that non-combustion 
biomass oxidation was also excluded 
from entity-wide inventories: The DOE 
has revised the Technical Guidelines to 
clearly confirm the exclusion of these 
biogenic emission sources. 


10. Mobile Sources 


One major change in the ‘‘Mobile 
Sources” part of the inventory 
guidelines was made in response to 
comments that specific emission factors 
were outdated, according to the most 
recent government or private industry 
publications. DOE has updated many of 
these emission factors and has revised 
the guidelines to provide that reporters 
and EIA should use to develop their 


- inventories future updates to factors 


made by certain government agencies or 
consensus-based standards 
organizations. However, the final 
guidelines do not provide for the 
automatic updating of factors developed 
by trade groups or other industry 


sources, such as the American 
Petroleum Institute’s Compendium of 
Greenhouse Gas Emission 
Methodologies. DOE will consider 
updates of such industry-developed 
values during DOE’s planned periodic 
updates to the guidelines. 

Another suggestion made by 
commenters was to exclude vehicles 
unless they were “integral to 
production.” Several commenters state 
that it is overly burdensome for 
emission inventories to include mobile 
source related emissions where mobile 
sources are not an entity’s dominant 
greenhouse gas emitting activity. DOE 
disagrees with the comment that mobile 
sources should be excluded. While 
mobile source emissions may be a small - 
share for many reporters, they may be 
large in absolute terms, and they are a 
substantial source of emissions for some 
entities. Therefore, the final guidelines 
continue to require inventories to 
include all vehicles within the 
organizational boundaries defined by 
the reporting entity, which would 
normally include all vehicles that are 
owned or under the financial contro! of 
the entity. DOE notes that under the 
final guidelines, entities are permitted 
to exclude such emissions as de 
minimis if they are less than 3% of total 
emissions. 

DOE received comments requesting 
clarification on the effect on inventory 
quality ratings of using default emission 
factors versus measured data on heat 
content, density, or carbon content of 
fuel data for mobile source-emissions. 
The draft Technical Guidelines have 
been revised to provide such 
clarification. 


11. Industrial Processes . 


Some of the same issues that arose in 
the Stationary Source Combustion and 
Mobile Sources parts of the guidelines 
also appeared in the comments on the 
Industrial Processes part. Several 
commenters pointed out that CEMS 
methods are not appropriate or practical 
for many industrial applications 
because of cost considerations. After 


’ considering these comments, DOE has 
_ dropped CEMS as an “A” method for 


some industrial sources, and elevated 
the rating of other methods. The final 
guidelines allow direct measurements 
(for mass balance or default factors) an 
“A” rating if they are based on site- 
specific, periodic measurements. 
Several comments on this part of the 
Technical Guidelines also urged DOE to 
use the most recent emission factors 
established by other government, 
consensus or industry protocols. These 
factors have been updated and the final 
guidelines provide that values from 
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government agency or consensus-based 
sources will be automatically updated 
by EIA, while updates contained in 
industry-developed protocols will be 
considered during DOE’s periodic 
— to the guidelines. 

The National Lime Association (NLA) 
recommended that the guidelines adopt 
its method for estimating CO2 emissions 
from lime production. The NLA asserts 
that its method is more accurate because 
it relies on the specific characteristics of 
the lime produced (calcium oxide and 
magnesium oxide content) rather on 
default values for different classes of 
lime. DOE agrees and has adopted the 
NLA method for the “A” rated method 
for estimating CO2 emissions from lime 
production. 

One commenter from the pulp and 
paper industry requested that a 
statement be added to the guidelines 
indicating that the emissions from the 
manufacture of lime in the Kraft pulping 
process are biogenic and that emissions 
from this source should not be included 
in emission inventories. The pulp and 
paper mill module prepared under the 
auspices of the Climate Change Working 
Group of the International Council of 
Forest and Paper Associations (ICFPA), 
which has been adopted by the WRI/ 
WBCSD Greenhouse Gas Protocol 
Initiative, states that “the carbon 
released from CaCO; is biomass carbon 
that originates in wood and should not 
be included in GHG emissions totals.” ? 
DOE s with this recommendation 
and has added the appropriate language 
to the Industrial Process Emissions part 
of the Technical Guidelines (Section 
1.E.3.3). 

The industry trade group noted the 
absence of methods for estimating 
methane emissions from petrochemical 
production and DOE has added these 
methods to the Industrial Process part of 
the Technical Guidelines. 


12. Indirect Emissions 


The treatment of indirect emissions 
under the interim final guidelines was 
the subject of a number of comments. 
Some expressed concern about the 
mixing of indirect and direct emissions 
and reductions. In response to these 
comments, DOE has modified the 
guidelines to emphasize that indirect 
emissions must be reported separately 
from direct emissions in inventories, 
although they are added together to 
determine the total emissions of a 
reporting entity. Direct and indirect 


1 National Council for Air and Stream 
Improvement, Inc. (NCASI), Calculation Tools for 
Estimating Greenhouse Gas Emissions from Pulp 
and Paper Mills, The Climate Change Working 
Group of The International Council of Forest and 
Paper Associations, Version 1.1, July 8, 2005, p. 23. 


emissions are often combined in a single 
emission reduction calculation formula, 
but emission factors used for indirect 
emissions ensure that there is no 
double-counting by electricity 
generators and users. 

Some comments were directed at the 
emission factors used to calculate the 
emissions associated with electricity 
use. Although some comments 
suggested that these emission factors 
exclude the losses associated with 
electricity transmission and distribution 
(T&D) losses, the final guidelines 
continue to include these losses because 
they provide a better indication of the 
total emissions avoided by reductions in 
electricity consumption. 

Some commenters suggested that the 
owners of electricity T&D systems be 
required to include in their emission 
inventories the indirect emissions 
associated with T&D system losses. 
Because such indirect emissions would 
overlap with the direct emissions of ° 
some entities (that both generate and 
distribute electricity) and because T&D 
system losses are often associated the 
transmission of power from one system 
to another, DOE has decided not to 
require the indirect emissions 
associated with T&D system losses to be 
included in the inventories of owners of 
electricity T&D systems at this time. 
However, if an entity chooses to report 
(or register) the emission reductions 
associated with its efforts to reduce such 
losses, then it must calculate such 
reductions based on a system-wide 
assessment, as specified in the action- 
specific method provided for this 
purpose in the Technical Guidelines. 


13. Geologic Sequestration 


Geologic sequestration is still an 
emerging field with few generally 
recognized standards for accounting and 
monitoring. As a result, several 
comments requested that DOE clarify 
and/or add information to the interim 
final guidelines and regularly review 
work by other governments and 
organizations for relevant guidance. 
Recognizing that this is a rapidly 
developing and changing field, DOE 
will continue to monitor the 
development of new accounting 
standards for geologic sequestration 
and, whenever appropriate, revise the 
reporting guidelines accordingly. DOE 
also has clarified the inventory guidance 


for geologic sequestration in the final 


Technical Guidelines. For example, in 
response to a request that naturally 
occurring carbon dioxide emissions | 
near, but unrelated to, an enhanced oil 
recovery field should be excluded from 
an entity’s inventory, DOE added text 
specifically stating that entities may 


exclude emissions of CO>2 that have been 
demonstrated to be naturally occurring. 
Only emissions caused by the entity 


itself should be addressed in the 


inventory. 

The monitoring approaches for 
geologic sequestration in the draft 
Technical Guidelines were the subject 
of a number of comments. One 
commenter argued that to avoid 
excessive monitoring, entities should be 
able to use technical, site-specific 
monitoring approaches developed in 
response to rules by relevant regulatory 
agencies. Accordingly, DOE has added 
text to permit other monitoring plans 
that have been agreed to by arelevant | 
Federal or state agency, if these plans 
have specific provisions for tracking the 
amount of carbon dioxide being re- 
released from the storage site. 

Another commenter objected to the 
requirement that reporters assume that 
all stored carbon dioxide will be re- 
emitted to the atmosphere and to 
include all such future emissions in the 
current inventory year. According to 
this commenter, reporters have enough 
understanding of reservoir 
characteristics to generate a reasonable 
prediction of future losses. 

In October 2005, the 
Intergovernmental Panel on Climate 
Change (IPCC) published its Special 
Report on Carbon Dioxide Capture and 
Storage, which includes a 
comprehensive discussion of available 
monitoring techniques for geologic 
sequestration. Noting that all monitoring 
options recommended by the IPCC are 
based on site monitoring, DOE revised 
the final guidelines to also require site- 
specific monitoring to be an element of 
any acceptable method. For entities that 
do not wish to report reductions 
associated with geologic sequestration, 
DOE has retained the requirement that 
they assume that all injected carbon 
dioxide will be reemitted over time and 
report such emissions in the current 
year. However, if an entity wishes to 
report reductions associated with 
geologic sequestration, they must use a 
method that includes an active 
monitoring component, as required in 
the final guidelines. 


K. Reductions 


The interim final guidelines identify 
five categories of methods for 
calculating emission reductions: 
emissions intensity, absolute emissions, 
changes in carbon stocks, avoided 
emissions and action-specific methods. 
They also specify the use of an 
integrated method—combining 
emissions intensity and avoided 
emissions—by electricity and other 
generators of distributed energy that 
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were increasing the quantity of energy 
they had generated and exported to _ 
other entities. 


DOE received a large number of 
comments on its guidelines for 
calculating emission reductions, some 
of which raised broad concerns. One 
commenter urged DOE to focus 
emission reductions calculations on 
either emissions intensity or absolute 
emissions, and to exclude emission 
reductions resulting from increases in 
carbon stock, energy-related avoided 
emissions or other action-specific 
methods until a comprehensive project 
accounting framework is established. 
On the other hand, a number of other 
commenters urged DOE to retain and 
expand the provisions for recognizing 
reductions from sequestration, avoided 
emissions and additional action-specific 
methods. While DOE agrees that most 
reporters can and should rely primarily 
on emissions intensity or absolute 
emissions methods to assess annual 
changes in their emissions, we also see 
a need for the retention of other 
emission reduction calculation methods 
in order to permit the reporting and 
registration of reductions associated 
with certain special sources and actions. 


A few commenters continued to urge 
DOE to permit the registration of 
reductions resulting from stand-alone 
projects, especially when undertaken to 
reduce emissions outside the 
boundaries of the reporting entity (offset 
reductions). Other commenters, 
however, supported DOE’s emphasis on 
an assessment of entity-wide emission 
trends, rather than on the results of 
individual projects. While DOE 
recognizes that entities are undertaking 
a wide range of actions that can reduce 
its emissions of greenhouse gases, DOE 
believes that the enhanced program, to 
be consistent with the objectives 
established by the President’s Global 
Climate Change Initiative of February 
2002, should focus on the net result of 
such actions on an entity’s overall 
emissions and sequestration, and its 
contribution to the goal of reducing the 
nation’s emissions intensity. Therefore, 
DOE has not changed the requirement 
that large emitters calculate their 
registered reductions on the basis of an 
entity-wide assessment. It has, however, 
modified the guidelines to permit the 
reporting and registration of additional 
types of action-specific reductions, and 
to emphasize that all reporters have the 
option to continue to report, but not 
register, the emission reductions 
resulting from a wide array of action- 
specific efforts. 


1. Selecting Appropriate Reduction 
Calculation Methods 


The interim final guidelines 
emphasize that entities must choose 
among the five categories of reduction 
calculation methods identified in the 
guidelines. Some of the public 
comments received by DOE indicated 
that there was some confusion regarding 
the degree of choice availabie to 
individual reporters. DOE provides the 
following guidance to clarify how it 


views reporters’ selection of calculation © 


methods under the final guidelines. The 
appropriate calculation methods a 
reporter uses should be determined 
largely by the characteristics of the 
reporting entity and its emission sources 
and sinks. Most reporters will find it 
advantageous, where feasible, to use an 


‘emissions intensity metric as the basic 


calculation tool for determining the 
emission reductions achieved by most 
or all of the entity. Changes in absolute 
emissions may be used as an alternative, 
as long as the economic output 
associated with the emissions is not 
declining. If output is flat or increasing, 
the reductions calculated using the 
absolute emissions method should 
always be equal to or less than the 
reductions calculated using an emission 
intensity method. For all terrestrial 
sequestration, entities should assess the 
annual changes in carbon stock. Entities 
that generate electricity, steam, hot or 
chilled water for distribution to other 
entities should use the energy-related 
avoided emissions method or the 
integrated method to assess the 
reductions associated with such 
generation. Finally, entities should use 
the action-specific methods only in 
situations specifically addressed by the 
methods provided in § 300.8(h)(5), or 
situations where no other methods are 
applicable. 


2. Base Periods and Base Values 


The interim final guidelines describe 
how entities should establish and use 
base periods and base values in the 
process of calculating and reporting 
emissions reductions. They also define 
the circumstances that might require 
some entities to adjust their base values 
or, under certain circumstances, 
establish new base periods and base 
values. 

In all cases, the final year of the 
chosen base period must immediately 
precede the first year of reported or 
registered reductions. Some commenters 
suggested that entities be permitted to 
establish base periods that ended one or 
more years prior the first reduction year. 
DOE did not adopt this suggested 
change because it believes that all 


reductions should be based on an 
uninterrupted record of emissions from 
the base period onward.” 

Several commenters expressed 
concerns about the provisions covering 
revisions to base periods, base values, 
and methods due to boundary changes, 
such as acquisitions, divestitures, 
mergers, and the outsourcing or 
insourcing of emissions-producing 
operat: ns. Some commenters argued 
that assigning a different base period for 
acquired operations other than that used 
by the original entity would impose a 
significant administrative burden for 
some reporters. Other commenters 
suggested that requiring an entity to 
adjust its base value to include the 
emissions of an acquisition would make 
that entity responsible for any changes 
in the acquisition’s emissions that had 
occurred between the base period and 
the year of acquisition. 

DOE has retained a degree of - 
flexibility in the final guidelines 
regarding whether an entity must 
recalculate base values and change base 
periods. The Technical Guidelines 
establish some general principles in 
section 2.3.3 regarding whether and 
how base values and base periods 
should be adjusted to reflect boundary 
changes. However, a reporting entity 
may incorporate a new acquisition into 
an existing base value only if the 
reporting entity has all of the required 
emissions and other data for the 
established base period. If this historical ~ 
data do not exist, the reporting entity 
must establish a new base period for the 
acquired subentity. Whenever base 
values and base periods are adjusted, 
the reporting entity must include a 
discussion of the rationale for the 
adjustment in the report it submits to 
EIA 


Several stakeholders expressed 
concern that they will be required to 
recalculate reductions and resubmit 
prior year reports to reflect boundary 
changes. DOE has clarified § 300.8(f) of 
the final rule to indicate that 
resubmission of previous years’ reports 
revised to reflect boundary changes 
occurring in subsequent years is not 
required. In general, the final guidelines 
provide that previously reported or 
registered emission reductions may not 
be altered unless such an alteration is 
necessary to correct a significant 
reporting error. 

One stakeholder proposed providing a 
grace period of 18 months before a 
reporter is required to adjust base values 
or base periods to reflect a boundary 
change to allow time for emissions 
accounting systems to be reconfigured. 
DOE recognizes that such boundary 


_ changes can pose significant problems 
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for reporters regarding the integration of 
emissions accounting systems and, 
therefore, it has amended the guidelines 
(section 300.5(g)) to provide for a grace 
period of at least 18 months before such 
changes must be reflected in 1605(b) 
reports. For boundary changes occurring 
after May 31 of a particular calendar 
year, base values would not have to be 
adjusted until the report that is 
submitted for the following calendar 
year. For example, for an acquisition 

_ made after May 31, 2005, a reporter 
would not be required to make any 
adjustments to its base value or values 
until it reports on its 2006 activities. 


3. Enabling Reporters To Choose More 
Stringent Base Values 


One commenter requested that DOE 
allow reporters to establish base values 
that are more stringent than those 
derived from historical performance. 
While itis unlikely that many reporters 
would take advantage of such flexibility, 
DOE concedes that using a more 
stringent base value could be desirable 
under some circumstances (e.g., where 
another voluntary program establishes 
an emission reduction target based on 
improvements compared to an industry- 
wide benchmark). Therefore, DOE has 
revised the guidelines to permit 
selection of a more stringent base value, 
provided the reporter demonstrates that 
the base value is indeed more stringent 
than that required by the relevant 
method specified by the guidelines. 


4. Emissions Intensity 


In 2002, the President set a goal of 
reducing U.S. emissions intensity by 18 
percent in 2012, relative to 2002. 
Establishing methods for tracking the 
contribution that individual entities are 
making to this national goal is one of the 
key objectives of the revised guidelines 
for the 1605(b) program. Thus, the 
interim final General Guidelines and 
draft Technical Guidelines define a 
method for calculating emission 
reductions based on declines in 
emissions intensity. 

Most comments were generally 
supportive of the guidelines for 
calculating reductions based on 
emission intensity, including the 
flexibility to use either physical or 
monetary methods for calculating 
reductions. Some commenters, however, 
opposed the registration of reductions 
based on declining emissions intensity 
because it would permit entities with 
rising output to qualify for registered 
reductions even though their net, 
absolute emissions might be increasing. 
Others pointed out that since most 
industries experienced declining 
emissions intensity over time, as a result 


of technological and productivity 
improvements, emission reductions 
derived from declines in emissions 
intensity do not necessarily reflect any 
new efforts to reduce emissions by the _ 
reporting entity. Still others appeared to 
oppose such reductions because they 
implicitly exclude reductions 
attributable to declining output. After 
considering the comments, many of 
which raised some valid concerns, DOE 
has nonetheless concluded that 
emissions intensity remains the best 
approach to measuring emission 
reductions because it avoids adverse 
economic impacts on entities. DOE also 
has concluded that the basic 
methodology set forth in the interim 
final guidelines is valid. 


5. Absolute Emissions 


The interim final guidelines provide a 
method for calculating reductions from 
declines in absolute emissions, as long 
as the output associated with these 
emissions had not declined. The 
requirement for output to be level or 
increasing was the focus of most of the 
comments received on these provisions 
of the guidelines. Some companies 
stated that this requirement would 
prevent them from registering 
reductions that were recognized under 
other reporting programs. Several 
companies also raised concerns about 
the apparent exclusion in the draft 
inventory guidelines of emission 
reductions associated with plants or 
other facilities that are closed. 

Since a key objective of the revised 
program is to give special recognition to 
reductions that contribute to the 
national goal defined by the President, 
DOE has retained the provision that 
permits the registration of reductions 
calculated using the absolute emissions 
method only if the economic output 
associated with such reductions is not 
declining. However, since some plant 
closings can contribute to reduced 
emissions intensity or to declines in 
absolute emissions, even if the output of 
an entity is stable or increasing, DOE 
has struck the language in the inventory 
guidelines that appeared to exclude 
such emission reductions from the 
reductions calculation. In addition, DOE 
has modified the guidelines to more 
clearly permit entities to report (but not 
register) absolute emission reductions 
when output is declining. 

One entity suggested that DOE permit 
entities to adjust the base value used in 
calculating absolute emission 
reductions to reflect the prior year 
emissions of acquisitions, even if the 
data available for the acquired entity 
does not match the base period used by 
the reporting entity. DOE has not 


accepted the suggestion because it 
would lead to base values that were no 
longer tied to specific base periods. In 
such circumstances, an entity should 
establish a new sub-entity to account for 
each acquisition. The new sub-entity 
could have its own unique base period 
and base value. 


6. Changes in Carbon Stocks 


The draft Technical Guidelines allow 
entities to register 1/100th of the base 
year/base period carbon stocks on 


' preserved forestland plus any 


incremental carbon stocks gained in the 
reporting year. Comments received on 
the draft guidelines were critical of this 
provision, citing it‘as arbitrary and 
stating that only increases (or decreases) 
in existing carbon stocks should be 
eligible for registration; that an 
easement in and of itself is not an 
adequate basis for assessing avoided ~~ 
emissions; and that the approach is not 
scientifically valid. 

In response to these comments, USDA 
conducted a further review of this 
provision and has determined that 
preserved forests are not static with 
respect to carbon stocks. Vegetation 
growth and mortality will occur, and the 
balance between those two factors will 
determine whether the net carbon flow 
is positive or negative. Preserved forests 
are likely to be affected by natural 
disturbances that affect growth and 
mortality rates, and, therefore, carbon 
stocks can be altered both positively and 
negatively by such changes. USDA also 
concluded that there is no technical 
basis for the registration of 1/100th, or 
any fraction, of the base period carbon 
stocks in preserved forests. DOE has 
eliminated from the final guidelines the 
provision providing special treatment of 
forest preservation. Entities reporting 
and registering forest preservation 
should follow the methods described in 
section 1.1.2 of the Technical 
Guidelines. 

- Another commenter expressed 
concern that DOE had not made a clear 
enough distinction between increases in 
carbon sequestration and emission 
reductions achieved through other 
forestry-related activities. Detailed 
methods for calculating changes in 
carbon storage as well as methods for 
calculating emission reductions from 
other forestry-related activities are 
included under individual sections of 
the Technical Guidelines. The 
distinction between these multiple 
methods of reducing atmospheric 
carbon loadings is included in multiple 
sections of the General Guidelines and 
most specifically in Part I of the 
Technical Guidelines. . 
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7. Avoided Emissions 


The interim final guidelines provide a 
method for calculating the emissions 
avoided by generating electricity, steam, 
or hot/chilled water from non-emitting 
or low-emitting sources of energy and 
distributing these secondary forms of 
energy to users. To estimate the quantity 
of emissions that would be avoided by 
the distribution of electricity generated 
from non-emitting or low-emitting 
sources, the draft Technical Guidelines 
used a ‘‘benchmark” value based on the 
average emissions intensity of the U.S. 
electricity generating sector, 
approximately 0.6 metric tons of CO2 
per megawatt hour (MWH) of power 
generated. 

Numerous comments were received 
on the avoided emissions method and 
the benchmark value for distributed 
electricity in the draft Technical 
Guidelines. Several commenters noted 
that the national average intensity of the 
U.S. electricity generating sector is not 
necessarily a good indicator of the 
emissions avoided by the distribution of 
non-emitting or low-emitting 
generation. They stated that regional 
averages of fossil-fired generation are 
likely to be a better indicator, because 
such averages exclude hydro-electric, 
nuclear and other sources of power that 
tend to be fully utilized, regardless of 
changes in electricity usage or the 
availability of other forms of generation. 
DOE has decided to change the avoided 
emissions benchmark for electricity to 
the regional fossil-fired averages for the 
electric sector, but the final guidelines 
impose a maximum value of 0.9 metric 
tons of CO2 per MWH. State-based 
regions that approximate appropriate 
NERC regions and subregions, together 
the specific factors to be used by 
reporters, will be specified by EIA. This 
maximum value, which approximates 
the average emissions intensity of fossil- 
fired electric power generating plants in 
the United States, will provide an 
incentive for all utilities to build new 
generating capacity at least as efficient 
as the most efficient coal-fired 
generating technologies. 

Other commenters expressed 
concerns regarding assignment of all 
reductions associated with avoided 
emissions to the generator, rather than 
to the buyer or ultimate user. DOE has 
not changed this aspect of the 
guidelines, but it has attempted to 
provide a workable mechanism by 
which the generators of avoided 
emissions can permit registered 
reductions to be registered by buyers or 
users, if they so choose. 

Some commenters recommended that 
DOE expand the concept of avoided 


emissions to encompass other areas 
where conventional fossil-fuels are 
being replaced by fuels generated from 
low-emitting and largely renewable 
resources. The interim final guidelines 
provide an action-specific method for 
recognizing the emissions avoided by 
the productive use of methane 
recovered from landfills. The final 
guidelines provide additional action- 
specific methods to recognize the 
emissions avoided by the expanded 
production of methane from anaerobic 
digestion of waste at agricultural 
facilities and wastewater treatment 
plants. These methods are described in 
more detail in the action-specific 
methods section that follows. During the 
development of these guidelines, DOE 
also considered the possibility of 
changing the treatment of ethanol used 
in the transportation sector so as to shift 
the recognition for the emission 
reductions that result from increased 
ethanol supply and use from vehicle- 
owners to producers. Recognition of 
producers might encourage such 
companies to participate and report on 
all of their emissions, including those 
associated with ethanol production. 
While the guidelines continue to 
consider the emissions from ethanol 
combustion as biogenic and the 
responsibility of users, DOE may 
reconsider the treatment of ethanol in 
the future. 

Several commenters also pointed out 
that actions taken by an entity affecting 
the emissions of one or more other 
entities are not limited to the export or 
import of energy products. These 
commenters provided examples such as 
the reuse of fly ash as a substitute for 
Portland cement in concrete, which 
displaces emissions from the 
manufacture of Portland cement, and 
post-consumer materials recycling, 
which reduces emissions associated 
with the manufacture of materials from 
virgin resources. Many of these actions 
are not conducive to the use of entity- 
wide methods to estimate emissions 

-reductions. DOE has modified the 
definition of “avoided emission” to 
make it more clearly applicable to these 
other types of avoided emissions, and it 
has included an action-specific method 
for estimating reductions associated 
with fly ash reuse as a substitute for 

Portland cement in concrete. DOE may 
consider in the future additional action- 
specific methods for estimating 
reductions of indirect emissions from 
such activities as manufacturing of 
energy efficient products and increased 
recycling of certain materials. 

With respect to the increased - 
manufacturing of energy efficient 


_ products, DOE may seek to develop 


methods capable of quantifying the net 
emission reductions realized by very 
small emitters as a result of the efforts 
of some manufacturers to increase the 
average efficiency of their products to 
levels well above Federally-mandated 
efficiency standards. Such very small 
emitters are very unlikely to participate — 
directly in the 1605(b) reporting 
program, so doublecounting of such 
emission reductions would not be 
likely. 

For recycled materials, DOE may seek 
to develop methods capable of 
quantifying the net emission reductions 
that result from increased use of 
recycled materials in new products, 
taking into account the full life cycle 


’ emissions associated with production, 


recovery, transport and reprocessing of 
the affected materials, while also 
ensuring that the double registration of 
reductions associated with increased 
recycling is prevented. 


8. Action-Specific Methods 


The interim final guidelines provide 
for the use of action-specific methods 
under a number of different 
circumstances. A generic method is 
provided that was designed to be used 
in estimating the reductions that 
resulted from a variety of different types 
of actions, such as fuel switching or 
efficiency investments. In addition, 
several other methods included in the 
interim final guidelines are designed to 
estimate the reductions resulting from 
specific types of actions, including 
landfill gas recovery, coal mining gas - 
recovery, geologic sequestration, and 
transmission and distribution losses. It 
was DOE’s intent in the interim final 
guidelines to permit reporters not 
planning to register reductions to use 
action-specific methods wherever they 
are applicable. Reporters intending to 
register reductions, however, are 
permitted to use action-specific 
methods only when none of the other 
four methods are applicable. As a result 
of this limitation, it was expected that 
entities registering reductions would 
generally use action-specific methods 
only for sources or activities for which 
they were specifically designed. In 
general, entities were strongly 
encouraged to report on an entity-wide 
basis and use emissions intensity or 
absolute emission methods as their 
primary means of estimating their 
reductions. 

DOE received a large number of 
comments on these provisions of the 
interim final guidelines. Many of these 
comments urged DOE to expand the 
opportunities to register emission 
reductions estimated using action- 
specific (or project-based) methods. 
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Several reporters argued that project- 
based reporting should be an accepted 
basis for registered reductions, noting 
that project reporting is contemplated 
by section 1605(b) and much of the 
greenhouse gas emissions trading being 
conducted in the U.S. is project-based. 
Other comments urged the addition of 
action-specific methods capable of 
estimating reductions from other types 
of actions, such as anaerobic digesters or 
demand-side management pro s. 
provisions of the interim final 
guidelines that strictly limit the use of 
action-specific methods as the basis for 
registered reductions, while not 
restricting the use of other action- 
specific methods by reporters not 
interested in registering reductions. The 
experience under the existing 1605(b) 
reporting program has shown that the 
relationship between individual projects 
and an entity’s overall emissions is 
ambiguous, because so many factors 
other than emission reduction projects 
condueted by the entity can affect these 
emissions. DOE believes that allowing 
registration of project-based reductions 
would invite criticism similar to that 


directed at the existing 1605(b) program, 


namely that it allows entities to “cherry- 
pick” activities that achieve emission 
reductions while obscuring the overall 
emission performance of the 
organization. However, DOE recognizes 
that data on project-level emission 
reductions can be useful in 
disseminating information on effective 
ways to reduce emissions of greenhouse 
gases, and DOE has clarified the final 
guidelines to place more emphasis on 
the two ways that reporters can 
highlight individual actions that they 
believe have contributed to their 
improved greenhouse gas emissions 
profile. First, they can quantify the 
effects of specific actions or projects by 
reporting, but not registering, reductions 
using a reporter-defined action-specific 
method; and, second, they can provide 
anecdotal information regarding 
emission reduction activities in the 
summary description of actions taken to 
reduce emissions required by §300.8(i). 


Section 300.8(h)(5) of the interim final 


guidelines states that an entity-wide 
reporter may use the action-specific 
approach to estimate emission 
reductions for actions within the 
entities boundaries only if it is not 
possible to measure accurately emission 
changes based on changes in emissions 
intensity, changes in absolute 
emissions, changes in carbon storage, or 
changes in avoided emissions as 
outlined in section 300.8, paragraphs 
(h)(1) through (h)(4). In the draft 
Technical Guidelines accompanying the 


interim final General Guidelines, DOE 
identified several specific actions for 
which it will be difficult to accurately 
measure emission reductions using the 
methods in section 300.8 paragraphs 
(h)(1) through (h)(4). They are: coalmine 
methane recovery, landfill methane 
recovery, geologic sequestration, and 
transmission and distribution 
improvements. 

a. Integrating action-specific emission 
reductiuns with other emission 
reductions. Comments sought 
clarification on the integration of action- 
specific emission reductions with those 
measured using methods set forth in 
section 300.8, paragraphs (h)(1) through 
(h)(4) of the interim final General 
Guidelines. Entities may add action- 
specific reductions to their net entity- 
wide registered reductions if they meet 
all other requirements of these 
guidelines for registration and estimate 
action-specific reductions using 
methods contained in the Technical 
Guidelines. Among the constraints the 
final Technical Guidelines place on the 
use of action-specific reductions are: (1) 
The emissions affected by the action 
may not appear in any other subentity 
or entity-wide emission reduction 
calculation submitted by the reporter; 
and (2) emission reductions using this 
calculation may not be reported by any 
other entity on an entity-wide or sub- 
entity basis. 

b. Expanding the range of action- 


_ specific reductions. A number of 


comments sought expansion of the 
range of action-specific reductions. 
Some commenters cited the language of 
section 1605(b) that directs the 
Secretary of Energy to establish 
procedures for the accurate voluntary 
reporting of information on annual 
reductions of greenhouse gas emissions 
and carbon fixation achieved through 
any measures, including fuel switching, 
forest management practices, tree 
planting, use of renewable energy, 
manufacture or use of vehicles with 
reduced greenhouse gas emissions, 
appliance efficiency, methane recovery, + 
cogeneration, chlorofluorocarbon 
capture and replacement, and power 


_plant heat rate improvement. Elsewhere 


in this Supplementary Information (see 
II. C. above, on the distinction between 
reporting under the program and 
registering reductions), DOE addresses 
comments that question DOE’s authority 
under section 1605(b) to establish 
separate classes of reporting in the 
database maintained by EIA. That 
discussion is relevant here. DOE 
reiterates that entities may report 
reductions resulting from a broad range 
of specific actions under the revised 
guidelines; it is only registered 


reductions that limit the use of action- 
specific methods to those reductions 
which cannot be captured by one of the 
other emission reduction calculation 
methods. 

Other comments sought to expand the 
range of action-specific reductions 
allowed to be registered. DOE was 
persuaded that methods for several of 
these actions should be added to the 
guidelines. These include a method for 
measuring action-specific reductions 
from anaerobic digestion of waste at 
agricultural facilities or wastewater 
treatment plants. DOE views this 
method as similar to and a logical 
extension of methods for estimating 
reductions from coal mine and landfill 
gas recovery. DOE was also persuaded 
that the volume and magnitude of 
reductions attributable to residential 
and commercial demand-side 
management and other programs, and 
the limited likelihood that individual 
residential and small commercial end- 
users would be participants in the 
program, justified a method for electric 
power generators and others that : 
implement such programs to register 
emissions reductions that can be 
reliably attributed to those efforts. 
However, the final guidelines provide 
that reporting entities must certify that 
the program was directed at residential 
or other very small emitters (such as 
small businesses or other entities that 
the reporter estimates typically emit less 
than 500 metric tons of CO2 annually). 
The new action-specific method 
established in the Technical Guidelines 
attempts to ensure that the reductions 
reported are only those that can be 
attributed to the specific effects of the 
demand-side management or other 
program evaluated, and not to other 
market or regulatory changes. DOE has 
also provided a new action-specific 
method for calculating reductions 
associated with increased use of flyash 
by concrete mixers. 

Several commenters sought inclusion 
of action-specific methods for 
registering reductions from increases in 
the manufacturing and sale ofenergy __ 
efficient products such as home 
appliances and automobiles, and others 
requested a method for registering 
reductions from increased materials — 
recycling. Although DOE has not 


_ adopted these additional methods, DOE 


expects in the future to solicit comment 
on methods for calculating reductions 
from energy efficient products and 
materials recycling and will then 
consider incorporating suitable methods 
in the Technical Guidelines. 

c. Changes to proposed action-specific 
methods. Several comments offered 
alternative methods for calculating 
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action-specific reductions from landfill 
gas recovery and transmission and 
distribution improvement. For landfill 
gas recovery, commenters recommended 
methods placing a greater reliance on 
modeled emissions. However, DOE did 
not adopt these recommendations 
because it is concerned they would add 
uncertainty and reduced transparency of 
action-specific reductions from this 
source. Similarly, a request for 
quantifying emission reductions for 
displacing coal or oil with landfill gas 
by a landfill gas purchaser was not 
adopted because those reductions will 
be captured in changes in the 
purchaser’s emission intensity, and 
inclusion would result in double 
counting. DOE, however, has adjusted 
the method for estimating reductions 
from transmission and distribution 
improvements to emphasize changes in 
system-wide transmission and 
distribution emission intensity. 

Comments related to geologic 
sequestration were also provided, 
focusing on monitoring and ownership. 
One commenter asked whether available 
monitoring methods only apply to 
enhanced oil recovery, or to all geologic 
sequestration projects. DOE clarified 
that the monitoring methods should be 
used for all types of geologic 
sequestration. Another commenter 
argued that site-specific monitoring 
should be required of all available 
monitoring options, including those 
based on estimating future losses of 
carbon dioxide after injection has been 
completed. The argument is that the 
data and methodologies for undertaking 
such estimates of future losses are 
insufficient. In October 2005, the IPCC 
published a Special Report on Carbon 
Dioxide Capture and Storage, which 
includes a comprehensive discussion of 
available monitoring techniques for 
geologic sequestration. Noting that all 
monitoring options recommended by 
the IPCC are site-specific, DOE has 
revised the guidelines to also require 
site-specific monitoring for all of its 
monitoring methods. In addition, DOE 
has clarified its guidelines to ensure that 
entities may not claim offset or other 
types of reductions associated with the 
capture and sale of CO2 unless they 
have an agreement with the entity that 
is permanently sequestering the COz, in 
accord with DOE’s Technical 
Guidelines. 

d. Ozone-depleting gases. One 
commenter argued for inclusion of 
ozone depleting gases, such as 
chlorofluorocarbons (CFCs) and 
hydrochlorofluorocarbons (HCFCs), 
because it would encourage recovery 
and destruction of these greenhouse 
gases. Section 1605(b) expressly permits 


reporting of annual reductions of 
greenhouse gas emissions achieved 
through chlorofluorocarbon capture and 
replacement. While these gases have 
radiative forcing properties, they also 
destroy stratospheric ozone, which may 
influence global climate. The IPCC has 
not determined definitive global 
warming potential (GWP) for CFCs and 
HCFCs. It has, instead, estimated these 
gases in broad ranges. For example, the 
IPCC Third Assessment Report gives the 
net 100-year GWP for CFC-11 as a 
minimum of — 600 and a maximum of 
3600. 

Because of the development of rated 
methods for calculating emissions and 
emission reductions of ozone depleting 
substances would be complex and time- 
consuming, the final guidelines do not 
permit the registration of reductions of 
these gases. However, DOE has included 
an action-specific method for 
calculating reductions from the 
destruction of CFCs that have been 
captured or replaced, and these 
reductions may be reported under the 
1605(b) program. DOE may in the future 
solicit comment on methods for 
calculating reductions of other ozone 
depleting substances and will consider 
incorporating suitable methods in the 
Technical Guidelines. 


9. Estimating Reductions From Energy 
Generation and Distribution 


For electricity generators, the interim 
final guidelines provide a single formula 
that integrates the emissions intensity 
and avoided emissions methods. DOE 
considered this integrated formula to be 
necessary to provide the same 
opportunity for recognition to any 
generator of additional electric power, 
regardless of the characteristics of that 
entity’s base period generation. Some 
utilities objected to the use of the 
integrated formula and proposed that 
DOE permit utilities to base the 
emission reduction calculations on any 
decline in the entity’s base period 
emissions intensity, regardless of 
whether the entity had increased its 
power generation. After careful 
consideration of these comments, DOE 
has decided to retain the integrated 
formula. Because the electricity 
generating sector is both very diverse 
and is given special recognition for 
emissions avoided by addition of new 
generation from non-emitting or low- 
emitting sources, the integrated formula 
is necessary to give all generators a 
roughly equal opportunity to qualify for 
registered reductions. 

e integrated formula uses the same 
benchmark value used for the 
calculation of avoided emissions from 
electricity generation. In response to 


comments, DOE has decided to change 
this benchmark to the regional average 
emissions intensity of fossil-fired 
generation. This decision is described in 
more detail in the section on avoided 
emissions, above. 

‘One commenter asserted that the 
method for allocating emissions to 
thermal and electric streams for 
combined heat and power (CHP) 
generators does not accurately reflect 
actual thermal efficiencies. The method 
included in the interim final guidelines 
requires reporters to assume the 
efficiency of the thermal component of 
CHP systems to be 80 percent. The final 
guidelines are more flexible and allow 
the reporter to use the actual efficiency 
of thermal energy generation, if known. 
Reporters may use a default value for 
thermal efficiency of 80 percent if this 
value is unknown. 


L. Offset Reductions 


The interim final guidelines provide a 
mechanism by which a reporting entity 
could register the reductions achieved 
by another entity that was willing to 
forego this recognition. To ensure that 
this mechanism for reporting offset 
reductions did not undermine the 
emphasis on entity-wide reporting, the 
interim final guidelines require that the 
other entity complete annual reports 
that meet all of DOE’s requirements and 
that these reports be submitted to DOE 
by the reporting entity. 

A broad range of commenters noted 
that this mechanism was simply not 
practical for use in a number of 
situations, such as: 

e¢ When multiple entities are 
supporting the offset reductions 
achieved by a single entity (such as a 
group of utilities supporting 
reforestation projects on the land of 
single public agency, or when a number 
of different electric power users seek 
recognition for the offset reduction 
reductions created by a single renewable 
or nuclear power generator). 

e When a reporting entity supports 
the offset reductions achieved by a large 
number of very small emitters, such as 


a utility that supports a demand-side 


management program that provides 
incentives for the purchase of energy 
efficient lights by homeowners. 

To address these problems, DOE has 
made a few modifications to the offset 
reduction provisions of the guidelines. 
The final guidelines now provide an 
action-specific method to enable 
utilities to register the reductions that 
can be attributed specifically to the 
effects of utility-sponsored demand-side 
management programs. The guidelines 
also permit more than one entity to be 
the recipient of offset reductions from a 
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single other entity. The assignment of 
registered reductions to multiple 
reporting entities, as offset reductions, 
can only be done at the time they are 
initially reported to EIA. In addition, 
DOE has made it clear that the 
guidelines permit other Federal agencies 
or even smaller operational units, such 
as a wildlife refuge, to generate 
registered reductions that are reported 
by other entities as offsets. 


M. Certification and Verification 


Most comments supported the need 
for reporting entities to certify the 
accuracy of their reports, although there 
were different views on which 
representatives of an entity should be 
required to provide such certifications 
and the nature of these certifications. 
Similarly, there was widespread support - 
for DOE’s decision to encourage, but not 
require, independent verification of 
reports, and a number of specific 
comments addressed how DOE should 
define such an independent verification. 


Certification 


Section 300.10 of the interim final 
General Guidelines states that all reports 
must be certified by the head of 
household, chief executive officer, 
agency head, or an officer or employee 
of the entity who is responsible for 
reporting the entity’s compliance with 
environmental regulations. DOE 
received comments calling for a higher 
level of corporate certification and 
others calling for more flexibility in the 
identity of a certifier. DOE believes that 
it has properly addressed the need for 
a high level of certification while 
granting sufficient flexibility to 
participating entities. 

More narrow comments sought a 
definition of “reasonable steps,” in 
§ 300.10(c)(1) of the interim final 
General Guidelines, that a reporter must 
have taken to ensure emissions, 
emission reductions and/or 
sequestration are not double-counted, 
and asked that certification 
requirements on third parties that are 
redundant with those for reporting 
entities be removed to limit reporter 
burden. DOE has revised the final 
guidelines language to address these 
concerns by explaining what it 
considers to be “reasonable steps” and 
by eliminating certain redundant 
certification requirements. 

Several commenters expressed 
concerns that the certification 
requirements would discourage farmers, 
ranchers, and small woodland owners 
from participating in the 1605(b) 

program. DOE has included provisions 
for aggregators and offsets (described 


above) that should mitigate these _ 
concerns. 


2. Independent Verification 


Section 300.11 of the interim final 
General Guidelines states that reporting 
entities are encouraged to have their 
annual reports reviewed by independent 
and qualified auditors and then defines 
the characteristics required for an 
auditor to be viewed by DOE as both 
independent and qualified. That section 
also enumerates the expected scope of 
an independent verification. 

DOE received a substantial number of 
comments on independent verification. 
Some comments expressed the view that 


independen: verification is necessary 


for data credibility, and, therefore, 
should be required rather than 
encouraged. Other comments argued 
against requiring independent 
verification. DOE recognizes the value 
of independent verification but remains 
sensitive to the cost and burden it may 
impose on prospective program 
participants. DOE seeks in the final 
guidelines to encourage independent 
verification, while limiting reporter 
burden, by permitting reporting entities 
to register reductions without reporting 
and rating emissions estimates at the 
individual source or sink level if they 
receive independent verification that 
the quantity-weighted average of 
methods used for preparing their 
emissions inventory meet or exceed 3.0. 
Further, DOE has extended the July 1 
annual reporting deadline to September 
1 for independently verified reports. 

Other comments sought inclusion of 
additional detail on the processes and 
procedures that verifiers must follow 
when undertaking an independent 
verification, and expressed a desire for 
consistency with existing standards. 
DOE wishes to provide greater 


. flexibility than could be obtained 


through the adoption of a single existing 
standard, but it also wishes its 
guidelines to be generally consistent 
with current domestic and international 
practices. Accordingly, the final 
guidelines direct independent verifiers 
to refer to such sources as the California 
Climate Action Registry Certification 
Protocol, the Climate Leaders Inventory 
Management Plan Checklist and the 
draft ISO 14064.3 standard when 
completing a verification. 

E received comments suggesting 
that a separate and distinct set of rules 
for ‘‘accrediting” verifiers should be 
prepared by DOE. DOE believes this 
approach is too prescriptive and 
deterministic for a rapidly developing 
and evolving field of expertise. 
Moreover, DOE recognizes that many 
potential reporters may seek 


‘independent verification of data 


submitted to other domestic and 
international programs, in addition to 
the Voluntary Reporting of Greenhouse 
Gases Program, and does not wish to 
preclude verifiers accepted by other 

rograms from performing an 
independent verification under these 
guidelines. Consistent with that 
approach, DOE has not created a new 
set of rules for accrediting independent 
verifiers; instead, the final guidelines. 
incorporate and reference elements of 
the California Climate Action Registry 
requirements and the draft ISO 14064.3 
guidance. 


N. Reporting and Record Keeping 


Section 300.9 of the interim final 
General Guidelines requizes entities 
intending to register reductions to 
maintain adequate supporting records 
for at least three years to enable 
verification of all information reported. 
A number of comments voiced concern 
that the three-year requirement was not 


‘long enough to support the transition to 


a future regulatory program. The 
comments sought a five-year or longer 
recordkeeping requirement. Meanwhile, 
other comments noted the potential 
burden of even a three-year 
recordkeeping requirement. It was not 
DOE’s intent to envisage the existence 
or design of a future regulatory regime, 
but rather to ensure that reports 
submitted to this program be verifiable 
for a number of years subsequent to 
submission. In addition, DOE believes 
many entities are likely to retain records 
beyond the period required by DOE 
guidelines in anticipation that there 
may be a regulatory program in the 
future. Thus, DOE was not persuaded to 
extend the overall recordkeeping 
requirement. However, several of the 
comments pointed out that such 
verification would require base period 
data that may pre-date the three year 
recordkeeping requirement. In response, 
DOE has extended the recordkeeping 
requirement for base period data to the 
duration of an entity’s participationin | 
the program. 


O. Report Review and Acceptance 
Process 


Section 300.12 of the interim final 
General Guidelines states that EIA will 
review all reports to ensure that they are 
consistent with the General Guidelines 
and Technical Guidelines. Subject to the 
availability of adequate resources, EIA 
intends to notify reporters of the 
acceptance or rejection of any report 
within six months of receipt and sooner 
if feasible. If ELA does not accept a 
report or if it determines that emission 
reductions intended for registration do. 
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not qualify, the report will be returned 
with an explanation of its inadequacies. 
The reporting entity may resubmit a 
modified report for further 
consideration at any time. 


Comments indicated concern that the 
EIA review process would not be 
sufficiently rigorous in the absence of 
independent verification. More 
generally, comments sought inclusion of 
more detail on the review process to be 
undertaken by EIA. In response to these 
comments, DOE has included additional 
language on the specifics of EIA’s 
review process, 


- P. Publication of General Guidelines in 
the Code of Federal Regulations 


Several commenters claim that by 
publishing the General Guidelines as a 
rule for codification in the Code of 
Federal Regulations, DOE exceeded its 
authority under section 1605(b) to issue 
voluntary guidelines for reporting. In 
their view, the use of mandatory words 
in the General Guidelines is 
inconsistent with a voluntary program. 


DOE addressed the question of 
publication in the Code of Federal 
Regulations in the preamble to the 
notice of interim final guidelines 
published on March 24, 2005 (70 FR 
15176). In addition to giving reasons 
favoring codification, DOE related that 
the Director of the Federal Register had 
written a letter in response to a request 
from an interested person that stated his 
conclusion that it is proper for DOE to 
include the revised General Guidelines 
in the Code of Federal Regulations. DOE 
has placed the Director’s letter in the 
administrative record for this 
rulemaking. 

DOE rejects the comments contending 
that mandatory language may not be 
used in the revised guidelines, for two 
reasons. First, the revised guidelines are 
largely procedural rules, and procedural 
rules usually are stated in mandatory 
terms. Second, the requirements in the 
revised guidelines do not alter the 
voluntary nature of the 1605(b) program. 
Entities, in their sole discretion, may 
decide to report under the Voluntary 
Reporting of Greenhouse Gases Program. 
Those who dd decide to report may, 
again in their sole discretion, decide to 
seek the greater credibility that would 
be associated with registering their 
emissions and reductions. Their 
participation is voluntary, but if they 
decide to report or register their 
emissions and reductions, then they 
must abide by any requirements in the 
revised guidelines. This is entirely 
consistent with section 1605(b). 


Iv. Regulatory Review and Procedural 


Requirements 
A. Review Under Executive Order 12866 


Today’s action has been determined 
to be “‘a significant regulatory action” 
under Executive Order 12866, 
“Regulatory Planning and Review”’ (58 
FR 51735, October 4, 1993). 
Accordingly, this action was subject to 
review under that Executive Order by 
the Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget (OMB). 

Because of new requirements * 
associated with the revised General 
Guidelines and the Technical 
Guidelines, it is anticipated that the 
costs for participants to report and 
register reductions are likely to increase. 
The anticipated benefits of the new 
requirements include enhanced data 
quality associated with reported and 


- registered reductions. The magnitude of 


these effects has not been assessed. 


B. Review Under the Regulatory 
Flexibility Act a 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for pub!ic comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, ‘Proper 
Consideration of Small Entities in 
Agency Rulemaking” (67 FR 53461, 
August 16, 2002), DOE published 
procedures and policies to ensure that 
the potential impacts of its draft rules 
on small entities are properly 
considered during the rulemaking 
process (68 FR 7990, February 19, 2003), 
and has made them available on the 
Office of General Counsel’s Web site: 
http://www.gc.doe.gov. 

OE has reviewed today’s revised 
General Guidelines for the Voluntary 
Greenhouse Gas Reporting Program 
under the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. The Guidelines establish 
procedures and guidance for the* 
accurate voluntary reporting of 
information on greenhouse gas 
emissions and reductions. Participation 
in the reporting program is voluntary, ~ 
and the Department anticipates that 
small entities will weigh the benefits 
and costs when deciding to participate. 
To minimize the burden onsmall =~ 
entities that choose to participate, the 
guidelines exempt ‘‘small emitters” 
(usually small businesses or 
organizations) from requirements for an 


entity-wide inventory and an entity- 
wide assessment of emission reductions. 
These exemptions mean that small 
emitters can participate at a 
significantly lower cost than otherwise. 
On the basis of the foregoing, DOE 
certifies that these guidelines will not 
have a significant economic impact on 
a substantial number of small entities. 
Accordingly, DOE has not prepared a 
regulatory flexibility analysis for this 
rulemaking. 


C. Review Under the Paperwork 
Reduction Act 


EIA previously obtained Paperwork 
Reduction Act clearance by the Office of 
Management and Budget (OMB) for 
forms used in the current Voluntary 
Reporting of Greenhouse Gases program 
(OMB Control No. 1905-0194). EIA is 
preparing new forms and associated 
instructions to implement the revised 
guidelines for the program, and it will 
publish a separate notice in the Federal - 
Register requesting public comment on 
the proposed collection of information 
in accordance with 44 U.S.C. 
3506(c)(2)(A). After considering the 
public comments, EIA will submit the 
new forms, instructions, and related 
guidelines to OMB for approval 
pursuant to 44 U.S.C. 3507(a)(1). 


D. Review Under the National 
Environmental Policy Act 


DOE has concluded that these revised 
General Guidelines fall into a class of 
actions that will not individually or 
cumulatively have a significant impact 
on the human environment, as 
determined by DOE’s regulations 
implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). This action deals 
with the procedures and guidance for 
entities that wish to voluntarily report 
their greenhouse gas emissions and their 
reduction and sequestration of such 
emissions to EIA. Because the 
guidelines relate to agency procedures, 
they are covered under the Categorical 
Exclusion in paragraph A6 to subpart D, 
10 CFR part 1021. Accordingly, neither 
an environmental assessment nor an 
environmental impact statement is 
required. 


E. Review Under Executive Order 13132 


Executive Order 13132, “Federalism” 
(64 FR 43255, August 4, 1999) imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
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States and carefully assess the necessity 
for such actions. The Executive Order 
also requires agencies to have an 
accountable process to ensure 
meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications. On March 14, 2000, DOE 
published a statement of policy 
describing the intergovernmental 
consultation process it will follow in the 
development of such regulations (65 FR 
13735). DOE has examined today’s 
action and has determined that it does 
not preempt State law and does not 
have a substantial direct effect on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by Executive Order 13132. 


F. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 


The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516, note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. OMB’s guidelines were published 
at 67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed today’s final rule under the 
OMB and DOE guidelines and has 
concluded that it is consistent with 
—— policies in those guidelines. 

e organization commented on 
DOE’s interim final and draft Technical 
Guidelines and sought clarification on 
whether and how DOE and EIA 
information quality guidelines apply to 
information submitted under section 
1605(b). The organization criticized the 
interim final guidelines for failing to 
address issues that it thought would 
arise when third parties challenge the 
quality of publicly disseminated 
emissions reduction data voluntarily _ 
submitted to DOE by business and 
industry stakeholders. In this 
commenter’s view, third party 
challenges will require EIA to request 
substantiation of the validity of the 
reported data and possibly lead to 
disclosure of confidential business 
information or trade secrets. This, it 
argued, could cause business and 
industry stakeholders to be reluctant to 
take part in the voluntary reporting 
program or, at least, add to the cost of 
doing business. This commenter also 
felt the perceived value of registered 
reductions would be called into 
question if, as a result of data quality 


challenges, the underlying data were 
viewed as unreliable. 

As requested, DOE clarifies here the 
application of DOE and EIA information 
quality guidelines to information 
submitted under section 1605({b). 
Agency information quality guidelines 
apply,to information disseminated by 
DOE based on the voluntary reports of 
greenhouse gas emissions information 
reported to EIA under section 1605(b) of 
the Energy Policy Act of 1992. When 
EIA disseminates information reported 
under section 1605, the public has the 
opportunity to utilize DOE’s established 
administrative mechanisms to seek and 
obtain, where appropriate, timely ~ 
correction of information maintained 
and disseminated by EIA that does not 
comply with applicable information 
quality guidelines. As set forth in DOE’s 
Information Quality Guidelines, 
requests for correction must: (1) 
Specifically identify the information in 
question and the document(s) 
containing the information; (2) explain 
with specificity the reasons why the 
information is inconsistent with the 
applicable quality standards in the 
OMB, DOE, or EIA guidelines; (3) 
present substitute information, if any, 
with an explanation showing that such 
information is consistent with the 
applicable quality standards in the 
OMB, DOE, or EIA guidelines; and (4) 
justify the necessity for, and the form of, 
the requested correction. 

While DOE and EIA seek to ensure the 
transparency and accuracy of 1605(b) 
information by specifying the methods 
that must be used to calculate emission 
reductions that are to be registered and 
by requiring certain information about 
the entity that produced the emissions, 
section 1605(b)(2) requires self- 
certification by reporting entities and 
does not authorize or direct EIA to 
verify the accuracy of information in 
reports. In addition, section 1605(b)(3) 
provides that trade secret and 
commercial or financial information 
that is privileged or confidential shall be 
protected as provided in 5 U.S.C. 
552(b)(4). If a member of the public 
seeking correction submits information 
that calls into question the accuracy of 
information in a particular 1605(b) 
report, then EJA may ask the person 
who submitted the report to respond to 
the issues raised and, if appropriate, 


‘ submit corrected 1605(b) information. 


G. Review Under Executive Order 12988 


With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, “Civil Justice 
Reform” (61 FR 4729, February 7, 1996), 
imposes on Federal agencies the general 


duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. Section 3(b) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 


_ regulation: (1) Clearly specifies the 


preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal.” 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the __ 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, these 
revised guidelines meet the relevant 
standards of Executive Order 12988. 


H. Review Under the Unfunded 
Mandates Reform Act of 1995 


Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4) 
requires each Federal agency to assess 
the effects of a Federal regulatory action 
on state, local, and tribal governments, 
and the private sector. The Department 
has determined that today’s action does 
not impose a Federal mandate on state, 
local or tribal governments or on the 
private sector. 


I. Review Under the Treasury and 
General Government Appropriations 
Act, 1999 


Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105-277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. These 
revised guidelines would not have any 
impact on the autonomy or integrity of 
the family as an institution. 
Accordingly, DOE has concluded that it 
is not necessary to prepare a Family 
Policymaking Assessment. 


J. Review Under Executive Order 13211 


Executive Order 13211, ‘“‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, © 
Distribution, or Use” (66 FR 28355, May 
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22, 2001) requires Federal agencies to 
prepare and submit to the OMB, a 
Statement of Energy Effects for any 
proposed significant energy action. A 
“significant energy action” is defined as 
any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that: 
(1) Is a significant regulatory action 
under Executive Order 12866, or any 
successor order; and (2) is likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy, or 
(3) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 

_ and of reasonable alternatives to the . 
action and their expected benefits on 
energy supply, distribution, and use. 
Today’s regulatory action would not 
have a significant adverse effect on the 
supply, distribution, or use of energy 
and is therefore not a significant energy 
action. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 


K. Congressional Review 


As required by 5 U.S.C, 801, DOE will 
report to Congress the promulgation of 
this rule prior to its effective date. The 
report will state that it has been 
determined that the rule is not a ‘major 
rule” as defined by 5 U.S.C. 804(2). 


List of Subjects in 10 CFR Part 300 


Administrative practice and 
procedure, Energy, Gases, Incorporation 
by reference, Reporting and 
recordkeeping requirements: 


Issued in Washington, DC, on April 13, 
2006. 
Karen A. Harbert, 
Assistant Secretary for Policy and 
International Affairs. 
# Accordingly, the interim final rule 
published at 70 FR 15169 on March 24, 
2005, which added a new Subchapter B 
to Title 10 of the Code of Federal 
Regulations, is adopted as a final rule 
with changes. Subchapter B consisting 
of part 300 is revised to read as follows: 


Subchapter B—Climate Change = 


PART 300—VOLUNTARY 
GREENHOUSE GAS REPORTING 
PROGRAM: GENERAL GUIDELINES 


Sec. 

300.1 General. 

300.2 Definitions. ; 

300.3 Guidance for defining and naming the 
reporting entity. 

300.4 Selecting organizational boundaries. 

300.5 Submission of an entity statement. 

300.6 Emissions inventories. 


300.7 Net emission reductions. 

300.8 Calculating emission reductions. 

300.9 Reporting and recordkeeping 
requirements. 

300.10 Certification of reports. 

300.11 Independent verification. 

300.12 Acceptance of reports and 
registration of entity emission 
reductions. 

300.13 Incorporation by reference. 


Authority: 42 U.S.C. 7101, et seq., and 42 
U.S.C. 13385(b). 


§300.1 General. 

(a) Purpose. The General Guidelines 
in this part and the Technical 
Guidelines incorporated by reference in 
§ 300.13 govern the Voluntary Reporting 
of Greenhouse Gases Program 
authorized by section 1605(b) of the 
Energy Policy Act of 1992 (42 U.S.C. 
13385(b)). The purpose of the guidelines 
is to establish the procedures and 
requirements for filing voluntary 
reports, and to encourage corporations, 
government agencies, non-profit 
organizations, households and other 
private and public entities to submit 
annual reports of their greenhouse gas 
emissions, emission reductions, and 
sequestration activities that are 
complete, reliable and consistent. Over 
time, it is anticipated that these reports 
will provide a reliable record of the 
contributions reporting entities have 
made toward reducing their greenhouse 
gas emissions. 

— (b) Reporting under the program. (1) 
Each reporting entity, whether or not it 
intends to register emissions as 
described in paragraph (c) of this 
section, must: 

(i) File an entity statement that meets 
the appropriate requirements in 


. §300.5(d) through (f) of this part; 


(ii) Use appropriate emission 
inventory and emission reduction 
calculation methods specified in the 
Technical Guidelines (incorporated by 
reference, see § 300.13), and calculate 
and report the weighted average quality 
rating of any emission inventories it 
reports; 

(iii) Comply with the record keeping 
requirements in § 300.9 of this part; and 

iv) Comply with the certification 
requirements in § 300.10 of this part; 

2) Each reporting entity, whether or 
not it intends to register emissions as 
described in paragraph (c) of this 
section, may report offset reductions 
achieved by other entities outside their 
boundaries as long as such reductions 
are reported separately and calculated 
in accordance with methods specified in 
the Technical Guidelines. The third- 
party entity that achieved these 
reductions must agree to their being 
reported as offset reductions, and must 
also meet all of the requirements of 


reporting that would apply if the third- 
party entity reported directly under the 
1605(b) program. 

(3) An entity that intends to register 
emissions and emission reductions must 
meet the additional requirements 
referenced in paragraph (c) of this 
section. 

(4) An entity that does not intend to 
register emissions and emission 
reductions may choose to report its 
emissions and/or emission reductions 
on an entity-wide basis or for selected 
elements of the entity, selected gases or 
selected sources. 

(5) An entity that does not intend to 
register emissions may report emission 
inventories for any year back to 1990 
and may report emission reductions for 
any year back to 1991, relative to a base 
period of one to four years, ending no 
earlier than 1990. 

(c) Registration requirements. Entities 
that seek to register reductions must 
meet the additional requirements in this 
paragraph; although these requirements 
differ depending on whether the entity 
is a large or small emitter. 

(1) To be eligible for registration, a 
reduction must have been achieved after 
2002, unless the entity has committed 
under the Climate Leaders or Climate 
VISION programs to reduce its entity- 
wide emissions relative to a base period 
that ends earlier 2002, but no earlier 
than 2000. 

(2) A large emitter must submit an 
entity-wide emission inventory that 
meets or exceeds the minimum quality 
requirements specified in § 300.6(b) and 
the Technical Guidelines (incorporated 
by reference, see § 300.13). Registered 
reductions of a large emitter must be 
based on an entity-wide assessment of 
net emission reductions, determined in 
accordance with § 300.8 and the 
Technical Guidelines. 

(3) A small emitter must also submit 
an emission inventory that meets 
minimum quality requirements 
specified in § 300.6(b) and the Technical 
Guidelines (incorporated by reference, 
see § 300.13) and base its registered 
reductions on an assessment of annual 
changes in net emissions. A small 
emitter, however, may restrict its 
inventory and assessment to a single 
type of activity, such as forest 
management, building operations or 
agricultural tillage. 

(4) Reporting entities may, under 
certain conditions, register reductions 
achieved by other entities: 

(i) Reporting entities that have met the 
requirements for registering their own 
reductions may also register offset 
reductions achieved by other entities if: 

(A) They have an agreement with the 
third-party entities to do so and these 
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third-party entities have met all of the 
uirements for registration; or 

B) They were the result of qualified 
demand management or other programs 
and are calculated in accordance with 
the action-specific method identified in 
§ 300.8(h)(5). 

(ii) Small emitters that serve as an 
aggregator may register offset reductions 
achieved by non-reporting entities 
without reporting on their own 
emissions, as long as they have an 
agreement with the third-party entities 
to do so and these third-party entities 
have met all of the requirements for 

istration. 
rea) Forms. Annual reports of 
greenhouse gas emissions, emission 
reductions, and sequestration must be 
made on forms or software made 
available by the Energy Information 
Administration of the Department of 
Energy (EIA). 

(e) Status of reports under previous 
guidelines. EIA continues to maintain in 
its Voluntary Reporting of Greenhouse 
Gases database all reports received 
pursuant to DOE’s October 1994 
guidelines. Those guidelines are 
available from EIA at hAttp:// 
www.eia.doe.gov/oiaf/1605/ 
guidelns.html. 

(f) Periodic review and updating of 
General and Technical Guidelines. DOE 
intends periodically to review the 
General Guidelines and the Technical 
Guidelines (incorporated by reference, 
see § 300.13) to determine whether any 
changes are warranted; DOE anticipates 
these reviews will occur approximately 
once every three years. These reviews 
will consider any new developments in 
climate science or policy, the 
participation rates of large and small 
emitters in the 1605(b) program, the 
general quality of the data submitted by 
different participants, and any changes 
to other emissions reporting protocols. 
Possible changes may include, but are 
not limited to: 

(1) The addition of greenhouse gases 
that have been demonstrated to have 
significant, quantifiable climate forcing 
effects when released to the atmosphere 
in significant quantities; 

(2) Changes to the minimum, 
quantity-weighted quality rating for 
emission inventories; 

(3) Updates to emission inventory 
methods, emission factors and other 
provisions that are contained in. 
industry protocols or standards. The 
review may also consider updates to any 
_ government-developed and consensus- 
based emission factors for which 
automatic updating is not provided in 
the Technical Guidelines; 

(4) Modifications to the benchmarks 
or emission conversion factors used to 


calculate avoided and indirect 
emissions; and 

(5) Changes in the minimum 
requirements for registered emission 
reductions. 


§300.2 Definitions. 
This section provides definitions for 
commonly used terms in this part. 
Activity of a small emitter means, 
with respect to a small emitter, any 
single category of anthropogenic 
production, consumption or other 
action that releases emissions or results 
in sequestration, the annual changes of 
which can be assessed generally by 
using a single calculation method. 
Aggregator means an entity that 
reports to the 1605(b) program on behalf 
of non-reporting entities. An aggregator 
may be a large or small emitter, such as 
a trade association, non-profit 
organization or public agency. 
Anthropogenic means greenhouse gas 
emissions and removals that are a direct 
result of human activities or are the 
result of natural processes that have 
been affected by human activities. 
Avoided emissions means the 
greenhouse gas emission reductions that 
occur outside the organizational 
boundary of the reporting entity as a 


_ direct consequence of changes in the 


entity’s activity, including but not 
necessarily limited to the emission 
reductions associated with increases in 
the generation and sale of electricity, 
steam, hot water or chilled water 
produced from energy sources that emit 
fewer greenhouse gases per unit than 
other competing sources of these forms 
of distributed energy. 

Base period means a period of 1-4 
years used to derive the average annual 
base emissions, emissions intensity or 
other values from which emission 
reductions are calculated. 

Base value means the value from 
which emission reductions are 
calculated for an entity or subentity. 
The value may be annual emissions, 
emissions intensity, kilowatt-hours 
generated, or other value specified in 
the 1605(b) guidelines. It is usually 
derived from actual emissions and/or > 
activity data derived from the base 
period. 

Biogenic emissions mean emissions 
that are naturally occurring and are not 
significantly affected by human actions 
or activity. 

Boundary means the actual or virtual 
line that encompasses all the emissions 
and carbon stocks that are to be 
quantified and reported in an entity’s 
greenhouse gas inventory, including de 
minimis emissions. Entities may use 
financial control or another 
classification method based on 


ownership or control as the means of 
determining which sources or carbon 
stocks fall within this organizational 
boundary. 

Carbon dioxide equivalent means the 
amount of carbon dioxide by weight 
emitted into the atmosphere that would 
produce the same estimated radiative 
forcing as a given weight of another 
radiatively active gas. Carbon dioxide 
equivalents are computed by 
multiplying the weight of the gas being 
measured by its estimated global 
warming potential. 

Carbon stocks mean the quantity of 
carbon stored in biological and physical 
systems including: trees, products of 
harvested trees, agricultural crops, 
plants, wood and paper products and 
other terrestrial biosphere sinks, soils, 
oceans, and sedimentary and geological 
sinks. 

Climate Leaders means the EPA 
sponsored industry-government 
partnership that works with individual 
companies to develop long-term 
comprehensive climate change 
strategies. Certain Climate Leaders 
Partners have, working with EPA, set a 
corporate-wide greenhouse gas 
reduction goal and have inventoried 
their emissions to measure progress 
towards their goal. 

Climate VISION means the public- 
private partnership initiated pursuant to 
a Presidential directive issued in 2002 
that aims to contribute to the President’s 
goal of reducing greenhouse gas 
intensity through voluntary frameworks 
with industry. Climate VISION partners 
have signed an agreement with DOE to 
implement various climate-related 
actions to reduce greenhouse gas 
emissions. 

De minimis emissions means 
emissions from one or more sources and 
of one or more greenhouse gases that, in 
aggregate, are less than or equal to 3 
percent of the total annual carbon 
dioxide (CO2) equivalent emissions of a 
reporting entity. 

Department or DOE means the U.S. 
Department of Energy. 

Direct emissions are emissions from 
sources within the organizational 
boundaries of an entity. 

Distributed energy means electrical or 
thermal energy génerated by an entity 
that is sold or otherwise exported 
outside of the entity’s boundaries for 
use by another entity. 

EIA means the Energy Information 
Administration within the U.S. 
Department of Energy. 

Emissions means the direct release of 
greenhouse gases to the atmosphere 

from any anthropogenic (human 
induced) source and certain indirect 
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emissions (releases) specified in this 

part. 
Emissions intensity means emissions 

per unit of output, where output is 

defined as the quantity of physical 
output, or a non-physical indicator of an 
entity’s or subentity’s productive 
activity. 

_ Entity means the whole or part of any 
business, institution, organization, 

government agency or corporation, or 

household that: 

(1) Is recognized under any U.S. 
Federal, State or local law that applies 
to it; 

(2) Is located and operates, at least in 
part, in the United States; and 

(3) The emissions of such operations 
are released, at least in part, in the 
United States. 

First reduction year means the first 
year for which an entity intends to 
register emission reductions; it is the 
year that immediately follows the start 
year. 

Fugitive emissions means 
uncontrolled releases to the atmosphere 
of greenhouse gases from the processing, 
transmission, and/or transportation of 
fossil fuels or other materials, such as 
HFC leaks from refrigeration, SF6 from 
electrical power distributors, and 
methane from solid waste landfills, 
among others, that are not emitted via 
an exhaust pipe(s) or stack(s). 

Greenhouse gases means the gases 
that may be reported to the Department 
of Energy under this program. They are: 
(1) Carbon dioxide (CO2) 

(2) Methane (CH,) 

(3) Nitrous oxide (N20) 

(4) HydrofluorocarbonsHFC-23 
[trifluoromethane-(CHF3]HFC-32 
(trifluoromethane-CH2F 2], CH2CF3, 
CH3F, CHF2CF3, CH2FCF3, CH3FCF3, 
CHF2CH2F, CF3CH3, CH2FCH2F, 
CH3CHF2, CH3CH2F, CF;CHFCF3, 
CH2FCF3CF3, CHF2CHFCF3, 
CF3CH2CF3, CH2FCF2CHF2, 
CHF2CH2CF3, CF;CH2CF2CH3, CH3 
CHFCHFCF>) 

(5) Perfluorocarbons (perfluoromethane- 
CF4, perfluoroethane-C2F¢, CFs, 

C4F 10, c-C4Fg, CsFi2, CoF 14) 

(6) Sulfur hexafluoride (SF¢) 

(7) Chlorofluorocarbons (CFC-11 
[trichlorofluoromethane-CCl;F], 
CCl2F2, CCIF3, CCl2FCCIF2, 
CCIF2CCIF2, C1F3CCIF>,) 

(8) Other gases or particles that have 
been demonstrated to have 
significant, quantifiable climate 
forcing effects when released to the 
atmosphere in significant quantities 
and for which DOE has established or 
approved methods for estimating 
emissions and reductions. (Note: As 
provided in § 300.6(i), 


chlorofluorcarbons and other gases 

with quantifiable climate forcing 

effects may be reported to the 1605(b) 

program if DOE has established an 

appropriate emission inventory or 
emission reduction calculation 
method, but reductions of these gases 
may not be registered.) 

Incidental lands are entity 
landholdings that are a minor 
component of an entity’s operations and 
are not actively managed for production 
of goods and services, including: 

(1) Transmission, pipeline, or 
transportation right of ways that are not 
managed for timber production; 

(2) Land surrounding commercial 
enterprises or facilities; and 

(3) Land where carbon stock changes 
are determined by natural factors. 

Indirect emissions means greenhouse 
gas emissions from stationary or mobile 
sources outside the organizational 
boundary that occur as a direct 
consequence of an entity’s activity, 
including but not necessarily limited to 
the emissions associated with the 
generation of electricity, steam and hot/ 
chilled water used by the entity. 

Large emitter means an entity whose 
annual emissions are more than 10,000 
metric tons of CO2 equivalent, as 
determined in accordance with 
§ 300.5(c). 

Net emission reductions means the 
sum of all annual changes in emissions, 
eligible avoided emissions and 
sequestration of the greenhouse gases 
specifically identified in § 300.6(i), and 
determined to be in conformance with 
§§ 300.7 and 300.8 of this part. 

Offset means an emission reduction 
that‘is included in a 1605(b) report and 
meets the requirements of this part, but 
is achieved by an entity other than the 
reporting entity. Offset reductions must 
not be reported or registered by any 
other entity and must appear as a 
separate and distinct component of an 
entity’s report. Offsets are not integrated 
into the reporting entity’s emissions or 
net emission reductions. 

Registration means the reporting of 
emission reductions that the EIA has 


determined meet the qualifications for _ 


registered emission reductions set forth 
in the guidelines. 

Reporting entity means an entity that 
has submitted a report under the 
1605(b) program that has been accepted 
by the Energy Information 
Administration. 

Reporting year means the year that is 
the subject of a report to DOE. 

Sequestration means the process by 
which CO> is removed from the 
atmosphere, either through biologic 
processes or physical processes. 


Simplified Emission Inventory Tool 
(SEIT) is a computer-based method, to 
be developed and made readily 
accessible by EIA, for translating 
common physical indicators into an 
estimate of greenhouse gas emissions. 

Sink means an identifiable discrete 
location, set of locations, or area in 
which CO; or some other greenhouse 
gas is sequestered. 

Small emitter means an entity whose 
annual emissions are less than or equal 
to 10,000 metric tons of CO2 equivalent, 
as determined in accordance with 
§ 300.5(c), and that chooses to be treated 
as a small emitter under the guidelines. 

Source means any land, facility, 
process, vehicle or activity that releases 
a greenhouse gas. 

Start year means the year upon which 
the initial entity statement is based and 
the last year of the initial base period(s). 

Subentity means a component of any 
entity, such as a discrete business line, 
facility, plant, vehicle fleet, or energy 
using system, which has associated with 
it emissions of greenhouse gases that 
can be distinguished from the emissions 
of all other components of the same 
entity and, when summed with the 
emissions of all other subentities, equal 
the entity’s total emissions. 

Total emissions means the total 
annual contribution of the greenhouse 
gases (as defined in this section) to the 
atmosphere by an entity, including both 
direct and indirect entity-wide 
emissions. 

United States or U.S. means the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, and 
any other territory of the United States. 


§300.3 Guidance for defining and naming 
the reporting entity. 

(a) A reporting entity must be 
composed of one or more businesses, 
public or private institutions or 
organizations, households, or other 
entities having operations that annually 
release emissions, at least in part, in the 
United States. Entities may be defined 
by, as appropriate, a certificate of 
incorporation, corporate charter, 
corporate filings, tax identification 
number, or other legal basis of 
identification recognized under any 
Federal, State or local law or regulation. 
If a reporting entity is composed of more 
than one entity, all of the entities 
included must be responsible to the 
same management hierarchy and all 
entities that have the same management 
hierarchy must be included in the 
reporting entity. 

(b) All reporting entities are strongly 
encouraged to define themselves at the 
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highest level of aggregation. To achieve 
this objective, DOE suggests the use of 

a corporate-level definition of the entity, 
based on filings with the Securities and 
Exchange Commission or institutional 
charters. While reporting at the highest 
level of aggregation is encouraged, DOE 
recognizes that certain businesses and 
institutions may conclude that reporting 
at some lower level is desirable. Federal 
agencies are encouraged to report at the 
agency or departmental level, but 
distinct organizational units (such as a 
Department of the Interior Fish and 
Wildlife Service National Wildlife 
Refuge) may report directly if 
authorized by their department or 
agency. Once an entity has determined 
the level of corporate or institutional 
management at which it will report (e.g., 
the holding company, subsidiary, 
regulated stationary source, state 
government, agency, refuge, etc.), the 
entity must include all elements of the 
organization encompassed by that 
management level and exclude any 
organizations that are managed 
separately. For example, if two 
subsidiaries of a parent company are to 
be covered by a single report, then all 
subsidiaries of that parent company 
must also be included. Similarly, ifa 
company decides to report on the U.S. 
and Canadian subsidiaries of its North 
American operations unit, it must also 
report on any other subsidiaries of its 
North American unit, such as a Mexican 
subsidiary. 

(c) A name for the defined entity must 
be specified by all reporters. For entities 
that intend to register reductions, this 
_ should be the name commonly used to 
represent the activities being reported, 
as long as it is not also used to refer to 
substantial activities not covered by the 
entity’s reports. While DOE believes 
entities should be given considerable 
flexibility in defining themselves at an 
appropriate level of aggregation, it is 
essential that the name assigned to an 
entity that intends to register reductions 
corresponds closely to the scope of the 
operations and emissions covered by its 
report. If, for example, an individual 
plant or operating unit is reporting as an 
entity, it should be given a name that 
corresponds to the specific plant or unit, 
and not to the responsible subsidiary or 
corporate entity. In order to distinguish 
a parent company from its subsidiaries, 
the name of the parent company 
generally should not be incorporated 
into the name of the reporting 
subsidiary, but if it is, the name of the 
parent company usually should be 
secondary. 


§300.4 Selecting organizational 
boundaries. 

(a) Each reporting entity must disclose 
in its entity statement the approach 
used to establish its organizational 
boundaries, which should be consistent 
with the following guidelines: 

(1) In general, entities should use 
financial control as the primaiy basis for 
determining their organizational 
boundaries, with financial control 
meaning the ability to direct the 
financial and operating policies of all 
elements of the entity with a view to 
gaining economic or other benefits from 
its activities over a period of many 
years. This approach should ensure that 
all sources, including those controlled 
by subsidiaries, that are wholly or 
largely owned by the entity are covered 
by its reports. Sources that are under 
long-term lease of the entity may, 
depending on the provisions of such 
leases, also be considered to be under 
the entity’s financial control. Sources 
that are temporarily leased or operated 
by an entity generally would not be 
considered to be under its financial 
control. 

(2) Entities may establish 
organizational boundaries using 
approaches other than financial control, 
such as equity share or operational 
control, but must disclose how the use 
of these other approaches results in 
organizational boundaries that differ 
from those resulting from using the 
financial control approach. 

(3) Emissions from facilities or 
vehicles that are partially-owned or 
leased may be included at the entity’s 
discretion, provided that the entity has 
taken reasonable steps to assure that 
doing so does not result in the double 
counting of emissions, sequestration or 
emission reductions. Emissions 
reductions or sequestration associated 
with land, facilities or other sources not 
owned or leased by an entity may not 
be included in the entity’s reports under 
‘the program unless the entity has long- 
term control over the emissions or 
sequestration of the source-and the 
owner of the source has agreed that the 
emissions or sequestration may be 
included in the entity’s report. 

(4) If the scope of a defined entity 
extends beyond the United States, the 
reporting entity should use the same 
approach to determining its 

organizational boundaries in the U.S. 
and outside the U.S. 

(b) Each reporting entity must keep 
separate reports on emissions or 
emission reductions that occur within 
its defined boundaries and those that 
occur outside its defined boundaries. 
Entities must also keep separate reports 
on emissions and emission reductions 


that occur outside the United States and 
those that occur within the United 
States. 

(c) An entity that intends to register 
its entity-wide emissions reductions 
must document and maintain its 
organizational boundary for accounting 
and reporting purposes. 


§300.5 Submission of an entity statement. 

(a) Determining the type of reporting 
entity. The entity statement 
requirements vary by type of reporting 
entity. For the purposes of these 
guidelines, there are three types of ~ 
entities: 

(1) Large emitters that intend to 
register emission reductions; 

(2) Small emitters that intend to 
register emission reductions; and __ 

(3) Emitters that intend to report, -but 
not register emission reductions. 

(b) Choosing a start year. The first 
entity statement describes the make-up, 
operations and boundaries of the entity, 
as they existed in the start year. 

(1) For all entities, it is the year 
immediately preceding the first year for 
which the entity intends to register 


- emission reductions and the last year of 


the initial base period(s). 

(2) For entities intending to register 
emission reductions, the start year may 
be no earlier than 2002, unless the 
entity has made a commitment to 
reduce its entity-wide emissions under 
the Climate Leaders or Climate VISION 
program. An entity that has made such 
a commitment may establish a start year 
derived from the base period of the 
commitment, as long as it is no earlier 
than 2000. - 

(i) For a large emitter, the start year is 
the first year for which the entity 
submits a complete emissions inventory 
under the 1605(b) program. 

(ii) The entity’s emissions in its start 
year or its average annual emissions 
over a period of up to four years ending 
in the start year determine whether it 
qualifies to begin reporting as a small 
emitter. 

(3) For entities not intending to 
register reductions, the start year may be 
no earlier than 1990. 

(c) Determining and maintaining large 
or small emitter reporting status. (1) 
Any entity that intends to register 
emission reductions can choose to 
participate as a large emitter, but only 
an entity that has demonstrated that its 
annual emissions are less than or equal 
to 10,000 metric tons of CO2 equivalent 
may participate as a small emitter. To 
demonstrate that its annual emissions 
are less than or equal to 10,000 metric 
tons of CO equivalent, an entity must 
submit either an estimate of its 
emissions during its chosen start year or 
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an estimate of its average annual 
emissions over a continuous period not 
to exceed four years of time ending in 
its chosen start year, as long as the 
operations and boundaries of the entity 
have not changed significantly during 
that period. 

(2) An entity must estimate its total 
emissions using methods specified in _ 
Chapter 1 of the Technical Guidelines 
(incorporated by reference, see § 300.13) 
or by using the Simplified Emission 
Inventory Tool (SEIT) provided by EIA 
and also discussed in Chapter 1. The 
results of this estimate must be reported 
to EIA. [Note: emission estimates 
developed using SEIT may not be used 
to prepare, in whole or part, entity-wide 
emission inventories required for the 
registration of reductions.] 

3) After starting to report, each small 
emitter must annually certify that the 
emissions-related operations and 
boundaries of the entity have not 
changed significantly since the previous 
report. A new estimate of total 
emissions must be submitted after any 
significant increase in emissions, any 
change in the operations or boundaries 
of the small emitter, or every five years, 
whichever occurs first. Small emitters 
with estimated annual emissions of over 
9,000 metric tons of CO2 equivalent 
should re-estimate and submit their 
emissions annually. If an entity 
determines that it must report as a large 
emitter, then it must continue to report 
as a large emitter in all future years in 
order to ensure a consistent time series 
of reports. Once a small emitter becomes 
a large emitter, it must begin reporting 
in conformity with the reporting 
requirements for large emitters. 

d) Entity statements for large emitters 
intending to register reductions. When a 
large emitter intending to register 
emission reductions first reports under 
these guidelines, it must provide the 
following information in its entity 
statement: 

(1) The name to be used to identify 
the participating entity; 

(2) The legal basis of the named 
entity; 

(3) The criteria used to determine: 

(i) The organizational boundaries of 
the entity, if other than financial 
control; and 

(ii) The sources of emissions included 
or excluded from the entity’s reports, 
such as sources excluded as de minimis 
emissions; 

(4) The names of any parent or 
holding companies the activities of 
which will not be covered 
comprehensively by the entity’s reports; 

(5) The names of any large 
subsidiaries or organizational units 
covered comprehensively by the entity’s 


reports. All subsidiaries of the entity 
must be covered by the entity’s reports, 
but only large subsidiaries must be 
specifically identified in the entity 
statement; 

(6) A list of each country where 
operations occur, if the entity: is 
including any non-U.S. operations in its 
report; 

(7) A description of the entity and its 
primary U.S. economic activities, such 
as electricity generation, product 
manufacturing, service provider or 


freight transport; for each country listed © 


under paragraph (d)(6) of this section, 
the large emitter should describe the 
economic activity in that country. 

(8) A description of the types of 
emission sources or sinks to be covered 
in the entity’s emission inventories, 
such as fossil fuel power plants, 
manufacturing facilities, commercial 
office buildings or heavy-duty vehicles; 

(9) The names of other entities that 
substantially share the ownership or 
operational control of sources that 
represent a significant part of the 


‘reporting entity's emission inventories, 


and a certification that, to the best of the 
certifier’s knowledge, the direct 
greenhouse gas emissions and 
sequestration in the entity’s report are 
not included in reports filed by any of 
these other entities to the 1605(b) 
program; and 

(10) Identification of the start year. 

(e) Entity statements for smal. 


emitters intending to register reductions. 


When a small emitter intending to 
register emission reductions first reports 
under these guidelines, it must provide 
the following information in its entity 
statement: 

(1) The name to be used to identify 
the participating entity; 

(2) The legal basis of the named 
entity; 

(3) An identification of the entity’s _ 
control over the activities covered by 
the entity’s reports, if other than 
financial control; A 

(4) The names ofany parent or 
holding companies the activities of 
which will not be covered 
comprehensively by the entity’s reports; 

(5) An identification or description of 
the primary economic activities of the 
entity, such as agricultural production, 
forest management or household 
operation; if any of the economic 
activities covered by the entity’s reports 
occur outside the U.S., a listing of each 
country in which such activities occur; 

(6) An identification or description of 
the specific activity (or activities) and 
the emissions, avoided emissions or 
sequestration covered by the entity’s 
report, such as landfill gas recovery or 
forest sequestration; 


(7) A certification that, to the best of 
the certifier’s knowledge, the direct 
greenhouse gas emissions and 
sequestration in the entity’s report are 
not included in reports filed by any 
other entities reporting to the 1605(b) 
program; and - 

(8) Identification of the start year. 

(f) Entity statements for reporting 
entities not registering reductions. When 
a participant not intending to register 
emission reductions first reports under 
this part, it must, at a minimum, 
provide the following information in its 
entity statement: 

(1) The name to be used to identify 
the reporting entity; 

(2) The legal basis of the entity; 

(3) An identification of the entity’s 
control over the activities covered by 
the entity’s reports, if other than 
financial control; 

(4) A description of the entity and its 
primary economic activities, such as 
electricity generation, product 
manufacturing, service provider, freight 
transport, agricultural production, forest 
management or household operation; if 
any of the economic activities covered 
by the entity’s reports occur outside the 
United States, a listing of each country 
in which such activities occur; and 

(5) A description of the types of 
emission sources or sinks, such as fossil 
fuel power plants, manufacturing 
facilities, commercial office buildings or 
heavy-duty vehicles, covered in the 
entity’s reports of emissions or emission 
reductions. 

(g) Changing entity statements. (1) 
Reporting entities are required to 
annually review and, if necessary, 
update their entity statements. 

(2) From time to time, a reporting 
entity may choose to change the scope 
of activities included within the entity’s 
reports or the level at which the entity 
wishes to report. A reporting entity may 
also choose to change its organizational 
boundaries, its base period, or other 
elements of its entity statement. For 
example, companies buy and sell 
business units, or equity share 
arrangements may change. In general, 
DOE encourages changes in the scope of 
reporting that expand the coverage of an 
entity’s report and discourages changes 
that reduce the coverage of such reports 
unless they are caused by divestitures or 
plant closures. Any such changes 
should be reported in amendments to 
the entity statement, and major changes 
may warrant or require changes in the 
base values used to calculate emission 
reductions and, in some cases, the 
entity’s base periods. Changes in the 
scope of reporting made on or before 


‘ May 31 of a given calendar year must be 


reflected in the report submitted - 


20809 

\ 


20810- Federal Register/Vol. 71, No. 77/¥Friday, April 21, 2006/Rules and Regulations 


covering emissions and reductions for gases listed in the definition of sequestration, rather than by source or 
the following calendar year. Reporting “greenhouse gases”’ in § 300.2, indirect _sink category. 

entities may choose to postpone - emissions specified in paragraph (e) of (3) Entities that certify that they have — 
incorporating changes in the scope of this section, and all sequestration or used only A or B methods, may forego 
reporting made after May 31 until other changes in carbon stocks. An indicating in their reports the quality 
submitting the report covering emission inventory must be prepared in ratings of the methods used and may 
emissions and reductions for the year accordance with Chapter 1 of the forego calculating the quantity-weighted 
after the following calendar year. Technical Guidelines (incorporated by —_ average quality of their emission 
However, in no case should there be an _—reference, see § 300.13). Aninventory —~ inventories. 

interruption in the annual reports of does not-include avoided emissions or _—_(c) Using estimation methods not 
entities registering emission reductions. any offset reductions, and is not included in the Technical Guidelines. 
Chapter 2 of the Technical Guidelines | subsequently adjusted to reflect future An entity may obtain DOE approval for 
(incorporated by reference, see § 300.13) acquisitions, divestitures or other the use of an estimation method not 
provides more specific guidance on how changes to the reporting entity (although included in the Technical Guidelines 
such changes should be reflected in a reporting entity often makes these (incorporated by reference, see § 300.13) 
entity statements, reports, and emission _ types of adjustments when calculating if the method covers sources not — 
reduction calculations. emission reductions under the described in the Technical Guidelines, 

(h) Documenting changes in amended guidelines). Entity-wide inventories are _or if the method provides more accurate 
entity statements. A reporting entity’s a prerequisite for the registration of Tesults for the entity’s specific 
entity statement in subsequent reports | emission reductions by entities with circumstances than the methods _ 
should focus primarily on changes since average annual emissions of more than _ described in the Technical Guidelines. 
the previous report. Specifically, the 10,000 metric tons of CO? equivalent. If an entity wishes to propose the use of 
subsequent entity statement should Entities that have average annual a method that is not described in the 
report the following information: emissions of less than or equal to 10,000 Technical Guidelines, the entity must 

(1) For significant changes in the metric tons of CO? equivalent are provide a written description of the 
reporting entity’s scope or éligible to register emission reductions | method, an explanation of how the 
organizational boundaries, the entity associated with specific activities method is implemented (including data 
should document: without also reporting an inventory of | requirements), empirical evidence of the 

(i) The acquisition or divestiture of the total emissions, but such entities method’s validity and accuracy, and a 
discrete business units, subsidiaries, should inventory and report the suggested rating for the method to : 
facilities, and plants; emissions associated with the specific  DOE’s Office of Policy and International 

(ii) The closure or opening of activity(ies) they do cover in their Affairs (with a copy to EIA). DOE 
significant facilities; reserves the right to deny the request, or 

(iii) The transfer of economic activity tS) Quality requirements for emission _ to assign its own rating to the method. 
to or from specific subentities covered inventories. The Technical Guidelines By submitting this information, the 
by the entity’s reports, such as the (incorporated by reference, see § 300.13) entity grants permission to DOE to 
transfer of operations to non-U.S. usually identify more than one incorporate the method in a future 
subsidiaries; acceptable method of measuring or revision of the Technical Guidelines. 

(iv) Significant changes in land estimating greenhouse gas emissions. (d) Direct emissions inventories. 
holdings (applies to entities reporting Each acceptable method is rated A,B,C Direct greenhouse gas emissions that 
on greenhouse gas emissions or or D, with A methods usually must be reported are the emissions 
sequestration related to land use, land corresponding to the highest quality resulting from stationary or mobile 
use change, or forestry); method available and D methods sources within the organizational 

(v) Whether the reporting entity is representing the lowest quality method boundaries of an entity, including but 
reporting at a higher level of aggregation that may be used. Each letter is assigned _not limited to emissions resulting from 
than it did in the previous report, and a numerical rating reflecting its relative | combustion of fossil fuels, process 
if so, a listing of the subsidiary entities | quality, 4 for A methods, 3 for B emissions, and fugitive emissions. 
that are now aggregated under a revised methods, 2 for C methods and 1 for D Process emissions (e.g., PFC emissions 
conglomerated entity, including a listing methods. Entities that intend to register from aluminum production) must be 
of any non-U.S. operations to be added = emission reductions must use emission reported along with fugitive emissions 
and the specific countries in which inventory methods that result in a (e.g., leakage of greenhouse gases from 
these operations are located; and quantity-weighted average quality rating equipment). 

(vi) Changes in its activities or of at least 3.0. (e) Inventories of indirect emissions 
operations (e.g., changes in output, (1) Entities may at any time choose to associated with purchased energy. (1) 
contractual arrangements, equipment modify the measurement or estimation To provide a clear incentive for the 
and processes, outsourcing or methods that they use for their current _ users of electricity and other forms of 
insourcing of significant activities) that | or future year emission inventories. purchased energy to reduce demand, an 
are likely to have a significant effecton Such modifications would enable entity must include the indirect 
emissions, together with an explanation entities to gradually improve the quality emissions from the consumption of 
of how it believes the changes in of the ratings over time, but prior year purchased electricity, steam, and hot or 
economic activity influenced its inventories may be modified only to chilled water in the entity's inventory as 
reported emissions or sequestrations. correct significant errors. indirect emissions. To avoid double 

(2) Entities that have had their counting among entities, the entity must 
§300.6 Emissions inventories. emission quantities and the quantity- report all indirect emissions separately 

(a) General. The objective of an weighted quality rating of their from its direct emissions. Entities 
emission inventory is to provide a full emissions inventory independently should use the methods for quantifying 
accounting of an entity’s emissions for — verified may report theiremissions and __ indirect‘emissions specified in the 
a particular year, including direct average quality ratings by greenhouse Technical Guidelines (incorporated by 
emissions of the first six categories of gas, indirect emissions and reference, see § 300.13). 
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(2) Entities may choose to report other 
forms of indirect emissions, such as 
emissions associated with employee 
commuting, materials consumed or 
products produced, although such other 
indirect emissions may not be included 
in the entity’s emission inventory and 
may not be the basis for registered 
emission reductions. All such reports of 
other forms of indirect emissions must 
be distinct from reports of indirect 
emissions associated with purchased 
energy and must be based on emission 
measurement or estimation methods 
identified in the Technical Guidelines 
(incorporated by reference, see § 300.13) 
or approved by DOE. 

(f Entity-level inventories of changes 
in terrestrial carbon stocks. Annual 
changes in managed terrestrial carbon 
stocks should be comprehensively 
assessed and reported across the entity, 
and the net emissions resulting from 
such changes included in the entity’s 
emissions inventory. Entities should use 
the methods for estimating changes in 
managed terrestrial carbon stocks 
specified in the Technical Guidelines . 
(incorporated by reference, see 
§ 300.13). 

(g) Treatment of de minimis emissions 
and sequestration. (1) Although the goal 
of the entity-wide reporting requirement 
is to provide an accurate and 
comprehensive estimate of total 
emissions, there may be small emissions 
from certain sources that are unduly 
costly or otherwise difficult to measure 
or reliably estimate annually. An entity 
_ may exclude particular sources of 

_ emissions or sequestration if the total 
_quantities excluded represent less than 
or equal to 3 percent of the total annual 
CO> equivalent emissions of the entity. 
The entity must identify the types of 
emissions excluded and provide an 
estimate of the annual quantity of such 
emissions using methods specified in 
the Technical Guidelines (incorporated 
by reference, see § 300.13) or by using 
the Simplified Emissions Inventory Tool 
(SEIT). The results of this estimate of © 
the entity’s total excluded annual 
emissions must be reported to DOE 
together with the entity’s initial entity 
statement. 
- (2) After starting to report, each 
reporting entity that excludes from its 
annual reports any de minimis 
emissions must re-estimate the quantity 
of excluded emissions after any 
significant increase in such emissions, 
or every five years, whichever occurs 
sooner. 

(h) Separate reporting of domestic 
and international emissions. Non-U.S. 
emissions included in an entity’s 
emission inventory must be separately 
reported and clearly distinguished from 


emissions originating in the U.S. 
Entities must identify any country- 
specific factors used in the preparation 
of such reports. 

(i) Covered gases. Entity-wide 
emissions inventories must include the 
emissions of the first six categories of 
named gases listed in the definition of 
“greenhouse gases” in § 300.2. Entities 
may report chlorofluorocarbons and 
other greenhouse gases with 
quantifiable climate forcing effects as 
long as DOE has established a method 
for doing so, but such gases must be 


reported separately and emission 


reductions, if any, associated with such 
other gases are not eligible for 
registration. 

j) Units for reporting. Emissions and _ 
sequestration should be reported in 
terms of the mass (not volume) of each: ~ 
gas, using metric units (e.g., metric tons 
of methane). Entity-wide and subentity 
summations of emissions and 
reductions from multiple sources must 
be converted into CO equivalent units 
using the global warming potentials for | 
each gas in the International Panel on 
Climate Change’s Third Assessment (or 
most recent) Report, as specified in the 
Technical Guidelines (incorporated by 
reference, see § 300.13). Entities should 
specify the units used (e.g., kilograms, 
or metric tons). Entities may need to use 
the standard conversion factors 
specified in the Technical Guidelines to 
convert existing data into the common 
units required in the entity-level report. 
Emissions from the consumption of 
purchased electricity must be calculated 
by region (from the list provided by 
DOE in the Technical Guidelines) or 
country, if outside the United States. 
Consumption of purchased steam or 
chilled/hot water must be reported 
according to the type of system and fuel 
used to generate it (from the list 
provided by DOE in the Technical 
Guidelines). Entities must convert 
purchased energy to CO? equivalents 
using the conversion factors in the 
Technical Guidelines. Entities should 
also provide the physical quantities of 
each type of purchased energy covered 
by their reports. 


§300.7 Net emission reductions. 

(a) Entities that intend to register 
emission reductions achieved must 
comply with the requirements of this 
section. Entities may voluntarily follow 
these procedures if they want to 
demonstrate the achievement of net, 
entity-wide reductions for years prior to 
the earliest year permitted for 
registration. Only large emitters must 
follow the requirements of paragraph (b) 
of this section, but small emitters may 
do so voluntarily. Only entities that 


qualify as small emitters may use the 
special procedures in paragraph (c) of 
this section. Entities seeking to register 
emission reductions achieved by other 
entities (offsets) must certify that these 
emission reductions were calculated in 
a manner consistent with the 
requirements of paragraph (d) of this 
section and use the emission reduction 
calculation methods identifiedin 
§ 300.8. All entities seeking to register 
emission reductions must comply with 
the requirements of paragraph (e) of this 
section. Only reductions in the 
emissions of the first six categories of 
gases listed in the definition of 
“greenhouse gases” in § 300.2 are 
eligible for registration. 

) Assessing net emission reductions 
for large emitters. (1) Entity-wide 
reporting is a prerequisite for registering 
emission reductions by entities with 
average annual emissions of more than 


- 10,000 metric tons of CO2 equivalent. 


Net annual entity-wide emission 
reductions must be based, to the 
maximum extent practicable, on a full 
assessment and sum total of all changes 
in an entity’s emissions, eligible 
avoided emissions and sequestration 
relative to the entity’s established base 
period(s). This assessment must include - 
all entity emissions, including the 
emissions associated with any non-U.S. 
operations covered by the entity 
statement, although the reductions 
achieved by non-U:S. operations must 
be separately totaled prior to being 
integrated with the net emission 
reductions achieved by U.S. operations. 
It must include the annual changes in 
the total emissions of the entity, 
including the total emissions of each of 
the subentities identified in its entity 
statement. All changes in emissions, 
avoided emissions, and sequestration 
must be determined using methods that 
are consistent with the guidelines 


- described in § 300.8 of this part. 


(2) If it is not practicable to assess the 
changes in net emissions resulting from 
certain entity activities using at least 
one of the methods described in § 300.8 
of this part, the entity may exclude them 
from its estimate of net emission 
reductions. The entity must identify as 
one or more distinct subentities the 
sources of emissions excluded for this 
reason and describe the reasons why it 
was not practicable to assess the 
changes that had occurred. DOE 
believes that few emission sources will 
be excluded for this reason, but has 
identified at least two situations where 
such an exclusion would be warranted. 
For example, it is likely to be impossible 
to assess the emission changes 
associated with a new manufacturing 
plant that produces a product for which 
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the entity has no historical record of 
emissions or emissions intensity 
(emissions per unit of product output). 
However, once the new plant has been 
operational for at least a full year, a base 
period and base value(s) for the new 
plant could be established and its 
emission changes assessed in the 
following year. Until the emission 
changes of this new subentity can be 
assessed, it should be identified in the 
entity’s report as a subentity for which 
no assessment of emission changes is 
practicable. The other example involves 
a subentity that has reduced its output 
below the levels of its base period. In 
such a case, the subentity could not use 
the absolute emissions method and may 
also be unable to identify an effective 
intensity metric or other method. 

(3) In calculating its net annual 
emission reductions, an entity should 
exclude any emissions or sequestration 
that have been excluded from the 
entity’s inventory. The entity should 
also exclude all de minimis and 
biogenic emissions that are excluded 
from the entity’s inventory of 
greenhouse gas emissions from its 
assessments of emission changes. 

(c) Assessing emission reductions for 
entities with smal] emissions. (1} 
Entities with average annual emissions 
of less than or equal to 10,000 metric 
tons of CO? equivalent are not required 
to inventory their total emissions or 
assess all changes in their emissions, 
eligible avoided emissions and 

sequestration to qualify for registered 
’ reductions. These entities may register 
emission reductions that have occurred 
since 2002 and that are associated with 
one or more specific activities, as long 
as they: 

(i) Perform a complete assessment of 
the annual emissions and sequestration 
associated with each of the activities 
upon which they report, using methods 
that meet the same quality requirements 
applicable to entity-wide emission 
inventories; and 

(ii) Determine the changes in the 
emissions, eligible avoided emissions or 
sequestration associated with each of 
these activities. 

(2) An entity reporting as a small 
emitter must report on one or more 
specific activities and is encouraged,-but 
not required to report on all activities 
occurring within the entity boundary. 
Examples of small.emitter activities 
include: vehicle operations; product 
manufacturing processes; building 
operations or a distinct part thereof, 
such as lighting; livestock operations; 
crop management; and power 
generation. For example, a farmer 
managing several woodlots and also 
producing a wheat crop may report 


emission reductions associated with 
managing an individual woodlot. 
However, the farmer must also assess 
and report the net sequestration 
resulting from managing all the 
woodlots within the entity’s boundary. 
The small emitter is not required to 
report on emissions or reductions 
associated with growing the wheat crop. 

(3) A small emitter must certify that 
the reductions reported were not caused 
by actions likely to cause increases in 
emissions elsewhere within the entity’s 
operations. This certification should be 
based on an assessment of the likely 
direct and indirect effects of the actions 
taken to reduce greenhouse gas 
emissions. 

(d) Net emission reductions achieved 
by other entities (offset reductions or 
emission reductions submitted by 
aggregators). A reporting entity or 
aggregator under certain conditions may 
report or register all or some of the net 
emission reductions achieved by 
entities that choose not to report under 
the section 1605(b) program. In all 
cases, an agreement must exist between 
the reporting entity or aggregator and 
the other entity that specifies the 
quantity of the emission reductions (or 
increases) achieved by the other entity 
that may be reported or registered as an 
offset reduction by the reporting entity 
or aggregator. A large emitter that is 
reporting on behalf of other entities © 
must meet all of the requirements 
applicable to large emitters, including 
submission of an entity statement, an 
emissions inventory, and an entity-wide 
assessment of emission reductions. If an 
aggregator is a small emitter, it may 
choose fo report only on the activities, 
emissions and emission reductions of 
the entities on behalf of which it is 
reporting and not to report on any of its 
own activities or emission reductions. 
The reporting entity or aggregator must 
include in its report all of the 
information on the other entity, 
including an entity statement, an 
emissions inventory (when required), 
and an assessment of emission 
reductions that would be required if the 
other entity were directly reporting to 
EIA. The net emissions reductions (or 
increases) of each other entity will be 
evaluated separately by EIA to 
determine whether they are eligible for 
registration in accordance with the 
guidelines of this part. Those registered 
reductions (or increases) assigned by the 
other entity, by agreement, to a 
reporting entity or aggregator will be 
included in EIA’s summary of all 
registered offset reductions for that 
entity or aggregator. If the agreement 
between the reporting entity and other 
entity is discontinued, for any reason, 


the reporting entity must inform EIA 
and must identify any emission 
reductions previously reported that 
could be attributable to an increase in 
the carbon stocks of the other entity. 
Such reductions will be removed by EIA 
from the records of the reporting entity’s 
offset reductions. 


(e) Net emission reductions to be 
reported by other entities as offset 
reductions. Entities must identify in 
their report the quantity of any net 
emission reductions covered by the 
, report, if any, that another entity will 
“report as an offset reduction, including 
the name of the other entity; 


(f) Adjusting for year-to-year increases 
in net emissions. (1) Normally, net 
annual emission reductions for an entity 
are calculated by summing the net 
annual changes in emissions, eligible 
avoided emissions and sequestration, as 
determined using the calculation 
methods identified in § 300.8 and 
according to the procedures described 
in paragraph (b) of this section for large 
emitters, paragraph (c) for small emitters 
of this section for small emitters, and 
paragraph (d) of this section for offsets. 
However, if the entity experienced a net 
increase in emissions for one or more 
years, these increases must be reported 
and taken into account in calculating 
any future year reductions. If the entity 
subsequently achieves net annual 
emission reductions, the net increases 
experienced in the preceding year(s) 
must be more than offset by these 
reductions before the entity can once 
again register emission reductions. For 
example, if an entity achieved a net 
emission reduction of 5,000 metric tons 
of CO? equivalent in its first year, a net 
increase of 2,000 metric tons in its 
second year, and a net reduction of 
3,000 metric tons in its third year, it 
would be able to register a 5,000 metric 
ton reduction in its first year, no 
reduction in its second year, and a 1,000 
metric ton reduction in its third year 
(3,000—2,C00). The entity must file full 
reports for each of these three years. Its 
report for the second year would 
indicate the net increase in emissions 
and this increase would be noted in 
EIA’s summary of the entity’s report for 
that year and for any future year, until 
the emissions increase was entirely 
offset by subsequent emission 
reductions. If this same entity achieved - 
a net reduction of only 1,000 metric tons 
in its third year, it would not be able to 
register additional reductions until it 
had, in some future year, offset more 
than its second year increase of 2,000 
metric tons. 


(2) [Reserved] 
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§300.8 Calculating emission reductions. 

(a) Choosing appropriate emission 
reduction calculation methods. (1) An 
entity must choose the method or 
methods it will use to calculate 
emission reductions from the list 
provided in paragraph (h) of this 
section. Each of the calculation methods 
has special characteristics that make it 
applicable to only certain types of ~ 
emissions and activities. An entity 
should select the appropriate 
calculation method based on several 
factors, including: 

(i) How the entity’s subentities are 
defined; 

(ii) How the reporter will gather and 
report emissions data; and 

(iii) The availability of other types of © 
data that might be needed, such as 
production or output data. x 

(2) For some entities, a single 
calculation method will be sufficient, 
but many entities may need to apply 
more than one method because diserete 
components of the entity require 
different calculation methods. In such a 
case, the entity will need to select a 
method for each subentity (or discrete 
component of the entity with 
identifiable emission or reductions). 
The emissions and output measure 
(generally a physical measure) of each 
subentity must be clearly distinguished 
and reported separately. Guidance on 
the selection and specification of 
calculation methods is provided in 
Chapter 2 of the Technical Guidelines 
(incorporated by reference, see 
§ 300.13). 

(b) Identifying subentities for 
calculating reductions. If more than one 
calculation method is to be used, an 
entity must specify the portion of the 
entity (the subentity) to which each 
method will be applied. Each subentity 
must be clearly identified. From time to 
time, it may be necessary to modify 
existing or create new subentities. The 
entity must provide to EIA a full 
description of such changes, together 
with an explanation of why they were 
required. 

c) Choosing a base period for 
calculating reductions. In general, the 
base period used in calculating emission 
reductions is the single year or up to 
four-year period average immediately 
preceding the first year of calculated 
emission reductions. 

(d) Establishing base values. To 
calculate emission reductions, an entity 
must establish a base value against 
which to compare reporting year 
performancé, The minimum 
requirements for base values for each 
type of calculation method are specified 
in Chapter 2 of the Technical Guidelines 
(incorporated by reference, see 


§ 300.13). In most cases, an historic base 
value, derived from emissions or other 
data gathered during the base period, is 
the minimum requirement specified. 
Entities may, however, choose to 
establish base values that are more 
stringent than the base values derived 
from the methods specified in Chapter 
2 of the Technical Guidelines as long as 
their report indicates the rationale for 
the alternative base value and 
demonstrates that it would result in a 
smaller quantity of emission reductions. 

(e) Emission reduction and subentity 
statements. For each subentity, an entity 
must submit to EIA the following 
information: 

(1) An identification and description 
of the method used to calculate 
emission reductions, including: 

(i) The type of calculation method; 

(ii) The measure of output used (if 
any); and 

iii) The method-specific base period 
for which any required base value will 
be calculated. 

(2) The base period used in 
calculating reductions. When an entity 
starts to report, the base period used in 
calculating reductions must end in the 
start year. However, over time the 
reporting entity may find it necessary to 
revise or establish new base periods and 
base values in response to significant 
changes in processes or output of the 
subentity. 

(3) A deectiption of the subentity and 
its primary economic activity or 
activities, such as electricity generation, 
product manufacturing, service 
provider, freight transport, or household 
operation; and 

(4) A description of the emission 
sources or sinks covered, such as fossil 
fuel power plants, manufacturing 
facilities, commercial office buildings or 
heavy-duty vehicles. 

(f) Changes in calculation methods, 
base periods and base values. When 
significant changes occur in the 
composition or output of reporting 
entities, a reporting entity may need to 
change previously specified calculation 
methods, base periods or base values. A 
reporting entity should make such 
changes only if necessary and it should 
fully document the reasons for any 
changes. The Technical Guidelines 
(incorporated by reference, see § 300.13) 
describe when such changes should be 
made and what information on such 


changes must be provided to DOE. In 


general, such changes should not result 
in any alterations to previously reported 
or registered emission reductions. A 
reporting entity may alter previously 
reported or registered emission 
reductions only if necessary to correct 
significant errors. 


(g) Continuous reporting. To ensure 
that the summation of entity annual 
reports accurately fepresents net, multi- 
year emission reductions, an entity must 
submit a report every year, beginning 
with the first reduction year. An entity 
may use a specific base period to 
determine emission reductions in a 
given future year only if the entity has 
submitted qualified reports for each 
intervening year. If an interruption 
occurs in the annual reports of an entity, 
the entity must subsequently report on 
all missing years prior to qualifying for 
the registration of additional emission 
reductions. 

(h) Calculation methods. An entity 
must calculate any change in emissions, 
avoided emissions or sequestration 
using one or more of the methods 
described in this paragraph and in the 
Technical Guidelines (incorporated by 
reference, see § 300.13). 

(1) Changes in emissions intensity. An 
entity may use emissions intensity as a 
basis for determining emission 
reductions as long as the entity selects 
a measure of output that is: 

(i) A reasonable indicator of the 
output produced by the entity; 

(ii) A reliable indicator of changes in 
the entity’s activities; 

(iii) Related to emissions levels; and 

(iv) Any appropriate adjustments for 
acquisitions, divestitures, insourcing, 
outsourcing, or changes in products 
have been made, as described in the 
Technical Guidelines (incorporated by 
reference, see § 300.13). 

(2) Changes in absolute emissions. An 
entity may use changes in the absolute 
(actual) emissions (direct and/or 
indirect) as a basis for determining net 
emission reductions as long as the entity 
makes only those adjustments required 
by the Technical Guidelines 
(incorporated by reference, see 
§ 300.13). An entity intending to register 
emission reductions may use this 
method only if the entity demonstrates 
in its report that any reductions derived 
from such changes were not achieved as 
a result of reductions in the output of 
the entity, and certifies that emission 
reductions are not the result of major 
shifts in the types of products or 
services produced. Entities may report, 
but not register, such reductions even if 
the output associated with such 
emissions is declining. 

(3) Changes in carbon storage (for 


. actions within entity boundaries). An 


entity may use changes in carbon 
storage as a basis for determining net 
emission reductions as long as the entity 
uses estimation and measurement 
methods that comply with the Technical 
Guidelines (incorporated by reference, 
see § 300.13), and has included an 
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assessment of the net changes in all 
sinks in its inventory. 

(4) Changes in avoided emissions (for 
actions within entity boundaries). An 
entity may use changes in avoided 
emissions to determine its emission 
reductions. Avoided emissions eligible 
to be included in the calculation of net 
emission reductions that qualify for 
registration include those associated 
with the sale of electricity, steam, hot 
water or chilled water generated from 
non-emitting or low-emitting sources as 
a basis for determining net emission 
reductions as long as: 

(i) The measurement and calculation 
methods used comply with the 
Technical Guidelines (incorporated by 
reference, see § 300.13); 

(ii) The entity certifies that any 
increased sales were not attributable to 
the acquisition of a generating facility 
that had been previously operated, 
unless the entity’s base period includes 
generation values from the acquired ~ 
facility’s operation prior to its 
acquisition; and 

(iii) Generators of distributed energy 
that have net emissions in their base 
period and intend to report reductions 
resulting from changes in eligible 
avoided emissions, use a method 
specified in the Technical Guidelines 
(incorporated by reference, see § 300.13) 
that integrates the calculation of 
reductions resulting from both changes 
in emissions intensity and changes in 
avoided emissions. 

(5) Action-specific emission 
reductions (for actions within entity 
boundaries). A number of source- or 
situation-specific methods are provided 
in the Technical Guidelines and these 
methods must be used to assess the 
annual changes in emissions for the 
specific sources or situation addressed 
by these methods. In addition, a generic 
action-specific method is identified in 
the Technical Guidelines. An entity 
intending to register reductions may use 
the generic action-specific approach 

only if it is not possible to measure 
accurately emission changes by using 
one of the methods identified in 
paragraphs (h)(1) through (h)(4) of this 
section. Entities that intend to register 
reductions and that use the generic 
action-specific approach must explain 
why it is not possible to use any of these 
other methods. An entity not intending 
to register reductions may use the 
generic action-specific method to 
determine emission reductions, as long 
as the entity. demonstrates that the 
estimate is based on analysis that: 

(i) Uses output, utilization and other 
factors that are consistent, to the 
maximum extent practicable, with the 


action’s actual performance in the year 
for which reductions are being reported; 

(ii) Excludes any emission reductions 
that might have resulted from reduced 
output or were caused by actions likely 
to be associated with increases in 
emissions elsewhere within the entity’s 
operations; and 

(iii) Uses methods that are in 
compliance with the Technical - 
Guidelines (incorporated by reference, 
see § 300.13). 

(i) Summary description of actions 
taken to reduce emissions. Each 
reported emission reduction must be 
accompanied by an identification of the 
types of actions that were the likely 
cause of the reductions achieved. 
Entities are also encouraged to include 
in their reports information on the 
benefits and costs of the actions taken 
to reduce greenhouse gas emissions, 
such as the expected rates of return, life 
cyclé costs or benefit to cost ratios, 
using appropriate discount rates. 

(j) Emission reductions associated 
with plant closings, voluntary actions 
and government (including non-U.S. 
regulatory regimes) requirements. (1) 
Each report of emission reductions must 
indicate whether the reported emission 
reductions were the result, in whole or 
in part, of plant closings, voluntary 
actions, or government requirements. 
EIA will ptesume that reductions that 
were not the result of plant closings or 
government requirements are the result 
vi voluntary actions. 

(2) If emission reductions were, in 
whole or in part, the direct result of 
plant closings that caused a decline in 
output, the report must identify the 
reductions as such; these reductions do 
not qualify for registration. EIA will 
presume that reductions calculated 
using the emissions intensity method do 
not result from a decline in output. 

(3) If the reductions were associated, 
in whole or part, with U.S. or non-U.S. 
government requirements, the report 
should identify the government 
requirement involved and the effect 
these requirements had on the reported 
emission reductions. If, as a result of the 
reduction, a non-U.S. government 
issued to the reporting entity a credit or 
other financial benefit or regulatory 
relief, the report should identify the 
government requirement involved and 
describe the specific form of benefit or 
relief provided. 

(k) Determining the entity responsible 
for emission reductions. The entity that 
EIA will presume to be responsible for 
emission reduction, avoided emission or 
sequestered carbon is the entity with 
financial control of the facility, land or 
vehicle which generated the reported 
emissions, generated the energy that 


was sold so as to avoid other emissions, 
or was the place where the sequestration 
action occurred. If control is shared, 
reporting of the associated emission 
reductions should be determined by 
agreement between the entities involved 
so as to avoid double-counting; this 
agreement must be reflected in the 
entity statement and in any report of 
emission reductions. EJA will presume 
that an entity is not responsible for any 
emission reductions associated with a 
facility, property or vehicle excluded 
from its entity statement. | 


§300.9 Reporting and recordkeeping 


- requirements. 


(a) Starting to report under the 
guidelines. An entity may report 
emissions and sequestration on an e 
annual basis beginning in any year, but 
no earlier than the base period of 1987- 
1990 specified in the Energy Policy Act 
of 1992. To be recognized under these 
guidelines, all reports must conform to 
the measurement methods established 
by the Technical Guidelines 
(incorporated by reference, see 
§300.13). 

(b) Revisions to reports submitted | 
under the guidelines. (1) Once EIA has 
accepted a report under this part, it may 
be revised by the reporting entity only 
under the circumstances specified in 
this paragraph and related provisions of 
the Technical Guidelines (incorporated 
by reference, see § 300.13). In general: 

(i) Revised reports may be submitted 
to correct errors that have a significant 
effect on previously estimated emissions 
or emission reductions; and 

(ii) Emission inventories may be 
revised in order to create aconsistent 
time series based on improvements in 
the emission estimation or measurement 
techniques used. 

(2) Reporting entities must provide 
the corrected or improved data to EIA, 
together with an explanation of the 
significance of the change and its 
justification. 

(3) If a change in calculation methods 
(for inventories or reductions) is made 
for a particular year, the reporting entity 
must, if feasible, revise its base value to 
assure methodological consistency with 
the reporting year value. 

(c) Definition and deadline for annual 
reports. Entities must report emissions 
on a calendar year basis, from January 
1 to December 31. To be included in the 
earliest possible EIA annual report of 
greenhouse gas emissions reported 
under this part, entity reports that have 
not been independently verified must be 
submitted to DOE no later than July 1 
for emissions occurring during the 
previous calendar year. Reports that 
have been independently verified must 
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be submitted by September 1 for 
emissions occurring during the previous 


ear. 
" (d) Recordkeeping. Entities intending 
to register reductions must maintain 
adequate supporting records of base 
period data for the duration of their 
participation in the 1605(b) program. 
Supporting records for all reporting year 
data must be maintained for at least 
three years subsequent to the relevant 
reporting year to enable verification of 
all information reported. The records 
should document the basis for the 
entity’s report to EIA, including: 

(1) The content of entity statements, 
including the identification of the 
specific facilities, buildings, land 
holding and other operations or 
emission sources covered by the entity’s 
reports and the legal, equity, operational 
and other bases for their inclusion; 

(2) Information on the identification 
and assessment of changes in entity 
boundaries, processes or products that 
might have to be reported to EIA; 

- (3) Any agreements or relevant 
communications with other entities or 
third parties regarding the reporting of 
emissions or emission reductions 
associated with sources the ownership 
or operational control of which is 
shared; 

(4) Information on the methods used 
to measure or estimate emissions, and 
the data collection and management 
systems used to gather and prepare this 
data for inclusion in reports; 

(5) Information on the methods used 
to calculate emission reductions, 
including the basis for: 

(i) The selection of the specific output 
measures used, and the data collection 
and management systems used to gather 
and prepare output data for use in the 
calculation of emission reductions; 

(ii) The selection and modification of 
all base years, base periods and 
baselines used in the calculation of 
emission reductions; 

(iii) Any baseline adjustments made 
to reflect acquisitions, divestitures or 
other changes; 

(iv) Any models or other estimation 
methods used; and_ . 

(v) Any internal or independent 
verification procedures undertaken. 

(e) Confidentiality. DOE will protect 
trade secret and commercial or financial 
information that is privileged or 
confidential as provided in 5 U.S.C. 
552(b)(4). An entity must clearly 
indicate in its 1605(b) report the 
information for which it requests 
confidentiality. DOE. will handle 
requests for confidentiality of 
information submitted in 1605(b) 
reports in accordance with the process 
established in DOE’s Freedom of 


Information regulations at 10 CFR 
§ 1004.11. 


§300.10 Certification of reports. 

(a) General requirement and certifying 
official: All reports submitted to EIA 
must include a certification statement, 
as provided in paragraph (b) of this 
section, signed by a certifying official of 
the reporting entity. A household report 
may be certified by one of its members. 
All other reports must be certified by 
the chief executive officer, agency head, 
or an officer or employee of the entity 
who is responsible for reporting the 
entity’s compliance with environmental 
regulations. 

(b) Certification statement 
requirements. All entities, whether 
reporting or registering reductions, must 
certify the following: 

(1) The information reported is 
accurate and complete; 

(2) The information reported has been 
compiled in accordance with this part; 


and 

(3) The information reported is 
consistent with information submitted 
in prior years, if any, or any 
inconsistencies with prior year’s 
information are documented and 
explained in the entity statement. 

(c) Additional requirements for 
registering. The certification statement 
of an entity registering reductions must 
also certify that: 

(1) The entity took reasonable steps to 
ensure that direct emissions, emission 
reductions, and/or sequestration 
reported are neither double counted nor 
reported by any other entity. Reasonable 
steps include telephone, fax, letter, or 
e-mail communications to ensure that 
another entity does not intend to report 


_ the same emissions, emission 


reductions, and/or sequestration to 
DOE. Direct communications of this 
kind with participants in demand-side 
management or other programs directed 
at very small emitters are not required; 

(2) Any emission reductions reported 
or registered by the entity that were 
achieved by another entity (other than a 
very small emitter that participated in a 
demand-side management or other 
program) are included in the entity’s 
report only if: 

(i) The other entity does not intend to 
report or register theses reductions 
directly; 

(ii) There exists a written agreement 
with each other entity providing that the 
reporting’entity is the entity entitled to 
report or register these emission 
reductions; and 

(iii) The information reported on the 
other entity would meet the 
requirements of this part if the entity 
were reporting directly to DOE; 


(3) None of the emissions, emission 
reductions, or sequestration reported 
were produced by shifting emissions to 
other entities or to non-reporting parts 
of the entity; 

(4) None of any reported changes in 
avoided emissions associated with the 
sale of electricity, steam, hot or chilled 
water generated from non-emitting or 
low-emitting sources are attributable to 
the acquisition of a generating facility 
that has-been previously operated, 
unless the entity’s base period includes 
generation values from the acquiring 
facility’s operation prior to its 
acquisition; 

(5) The entity maintains records 
documenting the analysis and — 
calculations underpinning the data 
reported on this form and records 
documenting the analysis and 
calculations underpinning the base 
values used in calculating annual 
reductions are maintained in 
accordance with § 300.9(d) of this part; 
and 

(6) The entity has, or has not, 
obtained independent verification of the 
report, as described in § 300.11. 


§300.11 Independent verification. 

(a) General. Entities are encouraged to 
have their annual reports reviewed by 
independent and qualified auditors, as 
described in paragraphs (b), (c), and (f) 
of this section. 

(b) Qualifications of verifiers. (1) DOE 
envisions that independent verification 
will be performed by professional 
verifiers (i.e., individuals or companies 
that provide verification or “attestation” 
services). EIA will consider a report to 
the program to be independently 
verified if: 

(i) The lead individual verifier and 
other members of the verification team 
are accredited by one or more 
independent and nationally-recognized 
accreditation programs, described in 
paragraph (c) of this section, for the 
types of professionals needed to 
determine compliance with DOE’s 
1605(b) guidelines; 

(ii) The lead verifier has experience 
managing an auditing or verification 
process, including the recruitment and 
allocation of other individual verifiers, 
and has been empowered to make 
decisions relevant to the provision of a 
verification statement; and 

(iii) All members of a verification 
team have education, training and/or 
professional experience that matches 
the tasks performed by the individual 
verifiers, as deemed necessary by the 
verifier accreditation program. 

* (2) As further guidance, all members 
of the verification team should be 
familiar with: 
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(i) The subject matter covered by the 
scope of the verification; 

(ii) The requirements of this part; 

(iii) Greenhouse gas emission and 
emission reduction quantification; _ 

(iv) Data and information auditing 
sampling methods; and 

(v) Risk assessment and 
methodologies and materiality analysis 
procedures outlined by other domestic 
and international standards. 

(3) An individual verifier should have 
a professional degree or accreditation in 
engineering (environmental, industrial, 
chemical), accounting, economics, or a 
related field, supplemented by specific 
training and/or experience in emissions 
reporting and accounting, and should 
_ have his or her qualifications and 
continuing education periodically 
reviewed by an accreditation program. 
The skills required for verification are 
often cross-disciplinary. For example, 
an individual verifier reviewing a coal 
electric utility should be knowledgeable 
about mass balance calculations, fuel 
purchasing accounting, flows and stocks 
of coals, coal-fired boiler operation, and 
issues of entity definition. 

(4) Companies that provide 
verification services must use 
professionals that possess the necessary 
skills and proficiency levels for the 
types of entities for which they provide 
verification services. Continuing 
training may be required to ensure all 
individuals have up-to-date knowledge 

arding the tasks they perform. 
Be Qualifications of organizations 
accrediting verifiers. Organizations that 
accredit individual verifiers must be 
nationally recognized certification 
programs. They may include, but are not 
limited to the: American Institute of 
Certified Public Accountants; American 
National Standards Institute’s Registrar 
Accreditation Board program for 
Environmental Management System 
auditors (ANSI-RAB-EMS); Board of 
Environmental, Health and Safety 
Auditor Certification: California Climate 
Action Registry; Clean Development 
Mechanism Executive Board; and the 
United Kingdom Accreditation Scheme. 

(d) Scope of verification. (1) As part 
of any independent verification, 
qualified verifiers must use their 
expertise and professional judgment to 
verify for accuracy, completeness and 
consistency with DOE’s guidelines of: 

(i) The content of entity statements, 
annual reports and the supporting 
records maintained by the entity; 

(ii) The representation in entity 
statements (or lack thereof) of any 

significant changes in entity boundaries, 
_ products, or processes; 

(iii) The procedures and methods 
used to collect emissions and output 


data, and calculate emission reductions 
(for entities with widely dispersed 
operations, this process should include 
on-site reviews of a sample of the 
facilities); 

(iv) Relevant personnel training and 
management systems; and 

(v) Relevant quality assurance/quality 
control procedures. 

(2) DOE expects qualified verifiers to 
refer to the growing body of literature on 
methods of evaluating the elements 
listed in paragraph (d)(1) of this section, 
such as the California Climate Action 
Registry Certification Protocol, the 
Climate Leaders Inventory Management 
Plan Checklist, and the draft ISO 
14064.3 Protocol for Validation, 
Verification and Certification. 

(e) Verification statement. Both the 
verifier and, if relevant, an officer of the 
company providing the verification 
service must sign the verification 
statement. The verification statement 
shall attest to the following: 

(1) The verifier has shamsined all 
components listed in paragraph (d) of 
this section; 

(2) The information reported in the 
verified entity report and this 
verification statement is accurate and 
lete; 

3) The information reported by the 
Ere has been compiled in accordance 
with this part; 

(4) The Eiteoention reported on the 
entity report is consistent with 
information submitted in prior years, if 
any, or any inconsistencies with prior 
year’s information are documented and 
explained in the entity statement; 

5) The verifier used due diligence to 
assure that direct emissions, emission 
reductions, and/or sequestration 
reported are not reported by any other 
entity; 

(6) Any emissions, emission 
reductions, or sequestration that were 
achieved by a third-party entity are 
included in this report only if there 
exists a written agreement with each 
third party indicating that they have 
agreed that the reporting entity should 
be recognized as the entity entitled to 
report these emissions, emission 
reductions, or sequestration; 

(7) None of the emissions, emission 
reductions, or sequestration reported 
was produced by shifting emissions to 

other entities or to non-reporting parts 
of the entity; 

(8) No reported changes in avoided 
emissions associated with the sale of 
electricity, steam, hot or chilled water 
generated from non-emitting or low- 
emitting sources are attributable to the 
acquisition of a generating facility that 
has been previously operated, unless the 
base year generation values are derived 


from records of the facility’s operation 
prior to its acquisition; 

(9) The verifying entity has 
procedures in place for the maintenance 
of records that are sufficient to 
document the analysis and calculations 
underpinning this verification. The 
verifying entity shall maintain such 
records related to base period data 
submitted by the reporting entity for the 
duration of the reporting entity’s 
participation in the 1605(b) program 
and records related to all other verified 
data for a period of no less than three 
years; and 

(10) The independent verifier is not 
owned in whole or part by the reporting 
entity, nor provides any ongoing 
operational or support services to the 


- entity, except services consistent with 


independent financial accounting or 
independent certification of compliance 
with government or private standards. 

(f) Qualifying as an independent 
verifier. An independent verifier may 
not be owned in whole or part by the 
reporting entity, nor may it provide any . 
ongoing operational or support services 


. to the entity, except services consistent 


with independent financial accounting 
or independent certification of 
compliance with government or private 
standards. 


§300.12 Acceptance of reports and 
registration of entity emission reductions. 

(a) Acceptance of reports. EIA will 
review all reports to ensure they are 
consistent with this part and with the 
Technical Guidelines (incorporated by 
reference, see § 300.13). EIA will also 
review all reports for completeness, 
internal consistency, arithmetic 
accuracy and plausibility. Subject to the 
availability of adequate resources, EIA 
intends to notify entities of the 
acceptance or rejection of any report 
within six months of its receipt. 

(b) Registration of emission 
reductions. EIA will review each 
accepted report to determine if emission 
reductions were calculated using an 
acceptable base period (usually ending 
no earlier than 2002), and to confirm 


-that the report complies with the other 


provisions of this part. EIA will also 
review its records to verify that the 
reporting entity has submitted accepted 
annual reports for each year between the 
establishment of its base period and the 
year covered by the current report. EIA 
will notify the entity that reductions 
meeting these requirements have been 
credited to the entity as “registered 
reductions’’ which can be held by the 
reporting entity for use (including 
transfer to other entities) in the event a 
future program that recognizes such 
reductions is enacted into law. 
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(c) Rejection of reports. If ELA does 
not accept a report or if it determines 
that emission reductions intended for 
registration do not qualify, EIA will 
return the report to the sender with an 
explanation of its inadequacies. The 
reporting entity may resubmit a 
modified report for further 
consideration at any time. 

(d) EIA database and summary 
reports. The Administrator of EIA will 
establish a publicly accessible database 
composed of all reports thet meet the 
definitional, measurement! calculation, 
and certification requirements of these 
guidelines. EIA will maintain separate 
subtotals of direct emissions, indirect 
emissions and carbon fluxes. A portion 


of the database will provide summary 
information on the emissions and 
registered emission reductions of each 
reporting entity. : 


§ 300.13 Incorporation by reference. 

The Technical Guidelines for the 
Voluntary Reporting of Greenhouse 
Gases Program (March 2006), referred to 
throughout this part as the ““Technical 
Guidelines,” have been approved for ~ 
incorporation by reference by the 
Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. You may obtain a copy of 
the Technical Guidelines from the 
Office of Policy and International 
Affairs, U.S. Department of Energy, 1000 


Independence Ave., SW., Washington, 
DC 20585, or by visiting the following 
Web site: http://www. policy.energy.gov/ 
enhancingGHGregistry/ 
technicalguidelines/. The Technical 
Guidelines also are available for 
inspection at the National Archives and 
Record Administration (NARA). For 
more information on the availability of 
this material at NARA, call 202-—741- 
6030, or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 
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DEPARTMENT OF LABOR 
Employee‘Benefits Security 
Administration 

29 CFR Parts 2520, 2550, and 2578 
RIN 1210—AA97 


Termination of Abandoned Individual 
Account Plans 


AGENCY: Employee Benefits Security 
Administration. 


ACTION: Final regulations. 


SUMMARY: This document contains three 
final regulations under the Employee 
Retirement Income Security Act of 1974 
(ERISA or the Act) that facilitate the 
termination of, and distribution of 
benefits from, individual account 
pension plans that have been 
abandoned by their sponsoring 
employers. The first regulation 
establishes a procedure for financial 
institutions holding the assets of an 
abandoned individual account plan to 
terminate the plan and distribute 
benefits to the plan’s participants and 
beneficiaries, with limited liability. The 
second regulation provides a fiduciary 
safe harbor for making distributions 
from terminated plans on behalf of 
participants and beneficiaries who fail 
to make an election regarding a form of 
benefit distribution. The third 
regulation establishes a simplified 
method for filing a termina! report for 
abandoned individual account plans. 
Appendices to these rules contain 
model notices for use in connection 
therewith. These regulations will affect 
fiduciaries, plan service providers, and 
participants and beneficiaries of 
individual account pension plans. 
DATES: All three regulations are effective 
May 22, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Stephanie L. Ward or Melissa R. 
Spurgeon, Office of Regulations and 
Interpretations, Employee Benefits 
Security Administration, (202) 693- 
8500. This is not a toll-free number. 
SUPPLEMENTARY iNFORMATION: 


A. Background 


Thousands of individual account 
plans have, for a variety of reasons, been 
abandoned by their sponsors. Financial 
institutions holding the assets of these 
abandoned plans often do not have the 
authority or incentive to perform the 
responsibilities otherwise required of 
the plan administrator with respect to 
such plans. At the same time, 
participants and beneficiaries are 
frequently unable to access their plan 
benefits. As a result, the assets of many 


of these plans are diminished by 
ongoing administrative costs, rather 
than being paid to the plan’s 
participants and beneficiaries. 

Over the past few years, the 
Department of Labor’s Employee 
Benefits Security Administration (the 
Department or EBSA) has seen an 
increase in the number of requests for 
assistance from participants who are 
unable to obtain access to the money in 
their individual account plans. 
According to these participants, even 
though a bank or other service provider 
of the plan may be holding their money, 
neither the bank nor the participants are 
able to locate anyone with authority 
under the plan to authorize benefit 
distributions. 

In some cases, plan abandonment 
occurs when the sponsoring employer 
ceases to exist by virtue of a bankruptcy 
proceeding. In other cases, 
abandonment occurs because the plan 
sponsor has been incarcerated, died, or 
fled the country. Whatever the causes of 
abandonment, participants in these so- 
called “orphan plan” or “abandoned 
plan” situations are effectively denied 
access to their benefits and are 
otherwise unable to exercise their rights 
guaranteed under ERISA. At the same 
time, benefits in such plans are at risk 
of being significantly diminished by 
ongoing administrative expenses, rather 
than being distributed to participants 
and beneficiaries. 

EBSA responded to those ; 
participants’ requests for assistance with 
a series of enforcement initiatives, 
including the National Enforcement 
Project on Orphan Plans (NEPOP), 
which began in 1999. NEPOP focuses 
primarily on identifying abandoned 
plans, locating their fiduciaries, if 
possible, and requiring those fiduciarie# 
to manage and terminate (including 
making benefit distributions to 
participants and beneficiaries) the plans 
in accordance with ERISA. When no 
fiduciary can be found, the Department 
often requests a federal court to appoint 
an independent fiduciary to manage, 
terminate, and distribute the assets of 
the plan. EBSA had opened over 1,500 
civil cases involving defined 
contribution orphan plans as of 
September 30, 2005. In the over 1,000 
orphan plan cases closed with results 
through that date, there were 
approximately 50,000 participants 
affected and $255 million in assets 
involved. As of September 30, 2005, 
there were approximately 400 active 
cases involving orphan plans. 

During 2002, the ERISA Advisory 
Council created the Working Group on 
Orphan Plans to study the causes and 
extent of the orphan plan problem. On- 


November 8, 2002, after public hearings 
and testimony, the Advisory Council 
issued a report, entitled Report of the 
Working Group on Orphan Plans,’ 
concluding that the problems posed by 
abandoned plans are very serious and 
substantial for plan participants, 
administrators, and the government. In 
particular, the Report states that ‘“[p]lan 
participants may suffer economic 
hardship as a result of their inability to 
obtain a distribution from an orphan 
plan; plan service providers may be . 
besieged with requests for distributions, 
although unauthorized to act; and the 
government may be forced to handle the 
termination of hundreds or thousands of 
plans that have been abandoned.” 
Although the Advisory Council’s Report 
estimated that abandoned plans 
currently represent only about two 
percent of all defined contribution plans 
and less than one percent of total plan 
assets for such plans, the Report also 
indicated that the orphan plan problem 
may grow in difficult economic times. 

Taking into account the problem of 
abandoned plans and the Department’s 
efforts to date, the Advisory Council 
generally recommended measures 
(whether regulatory, legislative, or both) 
to encourage service providers to 
voluntarily terminate abandoned plans 
and distribute assets to participants and 
beneficiaries. Specific recommendations 
of the Advisory Council included new 
regulations for determining when a plan 
is abandoned, procedures for 
terminating abandoned plans and 
distributing assets, and rules defining 
who may terminate and wind up such 
plans. 

On March 10, 2005, the Department 
published in the Federal Register (70 
FR 12046) a notice of proposed 
rulemaking that, upon adoption, would 
facilitate the termination of, and 
distribution of benefits from, individual 
account pension plans that have been 
abandoned by their sponsoring 
employers. The Department invited 
interested persons to submit written 
comments. The Department received 16 
written comments representing plan 
sponsors, independent fiduciaries, and 
plan service providers including 
financial institutions and plan 
recordkeepers. These letters are 
available under Public Comments on the 


. Laws & Regulations page at http:// 


www.dol.gov/ebsa. 

In addition to the notice of proposed 
rulemaking, the Department published 
for public comment a related class 
exemption addressing various 


1A copy of the Report can be found on the About 
EBSA page under the heading ERISA Advisory 
Council at http://www.dol.gov/ebsa. 
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transactions related to the regulations. 
The-final class exemption appears 
elsewhere in the notice section of 
today’s Federal Register. 

Set forth below is an overview of the 
three regulations and the public 
comments received in response to the 
proposals. 


B. Abandoned Plan Regulation (29 CFR 
2578.1) 


In general, § 2578.1 sets forth a 
regulatory framework under which an 
individual account plan will be 
considered abandoned and terminated 
and pursuant to which a qualified 
termination administrator can take steps 
to wind up the affairs of the plan and 
distribute benefits to the plan’s 
participants and beneficiaries. 


1. Qualified Termination Administrator 


Like the proposal, the final regulation 
authorizes a “qualified termination 
administrator” (QTA) to determine that 
an individual account plan is 
abandoned and to carry out related 
activities necessary to the termination 
and winding up of the plan’s affairs. 
The conditions for being a QTA are set 
forth in paragraph (g) of § 2578.1. That 
section, as proposed, established two 
conditions for QTA status. First, the 
QTA must be eligible to serve as a 
trustee or issuer of an individual 
retirement plan within the meaning*of 
section 7701(a)(37) of the Internal 
Revenue Code (Code) and, second, the 
QTA must be holding assets of the plan 
on whose behalf it will serve as the 
QTA.? 

A number of the commenters on the 
proposed regulation suggested that the 
Department expand the types of persons 
that could serve as a QTA under the 
regulation. In this regard, several of the 
commenters recommended expanding 
the proposed QTA definition to include 
recordkeepers, third-party contract 
administrators, accountants, and other 
service providers of plans, indicating 
that in many, if not most, instances, 
recordkeepers, third-party contract 
administrators and other service 
providers will be in a better position 
than financial institutions to determine 
that a plan has been abandoned and 
reconcile the information necessary to a 
plan’s termination because of their 
ready access to plan documents and 
records. 

Although the Department recognizes 
the critical role that recordkeepers, 
third-party contract administrators and 


2 Section 7701(a)(37) defines the term individual 
retirement plan to mean an individual retirement 
account described in section 408(a) of the Code and 
an individual retirement annuity described in 
section 408(b) of the Code. 


other service providers to plans can and 
will play in the process of winding up 
the affairs of an abandoned plan, the 
Department nonetheless believes that, 
given the authority and control over 
plans vested in QTAs under the 
regulation, QTAs must be subject to 
standards and oversight that will reduce 
the risk of losses to the plans’ 
participants and beneficiaries. In | 
developing its criteria for QTAs, the 
Department limited QTA status to 
trustees or issuers of an individual 
retirement plan within the meaning of 
section 7701(a)(37) of the Code because 
the standards applicable to such trustees 
and issuers are well understood by the 
regulated community and the 
Department is unaware of any problems 
attributable to weaknesses in the 
existing Code and regulatory standards 
for such persons. Accordingly, the 
Department believed that the Code and 
regulatory standards could be adopted 
for purposes of this regulation without 
imposing unnecessary costs and 
burdens on either plans or potential 
QTAs. The Department notes that, while 


commenters did propose varying 


procedures and criteria for defining 
QTA status, there was no consensus 
among the commenters as to what 
regulatory standards might be 
applicable to such persons. For these 
reasons, the Department is adopting the 
definition of “qualified termination 
administrator” without change from the 
proposal. 

As noted above, the Department 
anticipates that recordkeepers and other 
providers of services to abandoned - 
plans will play an important role in 
winding up the affairs of the plan and 
that QTAs will, to the extent necessary 
to discharge their responsibilities under 
the regulation, utilize existing service 
providers as a means of maximizing 
efficiencies in the termination process 
and keeping administrative costs 
attendant to plan termination as low as 
possible. Paragraph (d)(2)(iv) of the final 
regulation makes clear that a QTA may 
engage, on behalf of the plan, such 
service providers as are necessary for 
the QTA to carry out its responsibilities. 

One commenter, noting the possibility 
that an abandoned plan might have 
assets invested with more than one 
financial institution, asked whether 
each such institution could be a QTA of 
that plan with respect to the assets held 
by that institution. The Department 
intends that there will be only one QTA 
for an abandoned plan and to the extent 
that one or more institutions is 
determined to hold assets of an 
abandoned plan subsequent to the 
approval of a QTA, such institutions 
will be expected to cooperate with the 


QTA in winding up the plan. To 
facilitate this process, the Department 
has added a new paragraph to the 
limited liability section of the 
regulation, paragraph (e)(3), that limits 
the liability of a party holding plan 
assets when transferring or disposing of 
a plan’s assets at the direction of the 
QTA. Paragraph (e)(3) is discussed in 
greater detail under subsection 6 of this 
preamble, entitled “Limited Liability.” 

- Two commenters argued in favor of 
conferring QTA status on court 
appointed bankruptcy trustees in 
liquidation cases where the debtor also 
is the plan administrator. The 
Department did not adopt this 
suggestion. Such individuals are 
empowered by virtue of their court 
appointment to take the steps necessary 
to terminate and wind up the affairs of 
a plan and, therefore, do not need the 
authority conferred by the regulation. 
The final regulation does not limit, in 
any way, the ability of other parties who 
may be acting pursuant to court 
appointment, court order, or otherwise 
acting on behalf of the sponsor of the 
plan, to terminate and wind up the 
affairs of a pension plan, without regard 
to whether the plan is considered 

“abandoned under this regulation. 

One commenter raised the issue of 
whether an affiliate of an otherwise 
eligible financial institution could itself 
be a QTA. As noted above, paragraph (g) 
of the final regulation provides that, in 
order to be a QTA, an entity must both 
(1) be eligible to serve as a trustee or 
issuer of an individual retirement plan 
under section 7701(a)(37) ofthe Code, 
and (2) hold assets of the abandoned 
plan. Accordingly, by definition, an 
entity that does not satisfy these two 
conditions could not itself be a QTA 
even if it is affiliated with a financial 
institution that does satisfy the 
conditions. Of course, a QTA may 
engage any of its affiliates to provide 
administrative services necessary to the 
termination and winding-up process, 
provided that all of the requirements of 
the regulation and prohibited 
transaction class exemption are 
satisfied. 


2. Finding of Plan Abandonment 


As in the proposal, the final 
regulation describes the circumstances 
under which a QTA may find an 
individual account plan to be 
abandoned. Such circumstances are 
when there have been no contributions 
to (or distributions from) a plan for a 
consecutive 12-month period, or where 
facts and circumstances known to the 
QTA (such as a plan sponsor’s 
liquidation under title 11 of the United 
States Code, or communications from 
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plan participants and beneficiaries 
regarding the plan sponsor, benefit 
distributions, or other plan information) 
suggest that the plan is or may become 
abandoned. Inasmuch as there were no 
negative comments on this provision as 
proposed, it was adopted without 
modification. See § 2578.1(b)(1)(i). 

With respect to the facts and 
circumstances clause, one commenter 
suggested adding language to expressly 
cover situations in which the plan 
sponsor has been dissolved without a 
successor under applicable State law. 
Although the Department agrees that the 
dissolution of the sponsor may cause 
the plan to become abandoned, the 
Department believes it is unnecessary to 
add this particular example to the 
regulation. The examples listed in the 
regulation are not exclusive. Rather, the 
Department anticipates that a variety of 
circumstances, regardless of whether 
they are listed as examples in the 
regulation, might justify a finding of 
immediate abandonment.’ For example, 
the Department expects that effects of 
natural disasters, such as Hurricane 
Katrina, might in some cases warrant 
that a QTA not have to wait for 12 
consecutive months of plan inactivity 
before taking action, even though a 
natural disaster is not a listed example. 

As a second condition to a finding of 
abandonment, the proposal provided 
that the QTA must, following reasonable 
efforts to locate or communicate with 
the known plan sponsor, determine that 
the plan sponsor no longer exists, 
cannot be located, or is unable to 
. maintain the plan. Because there were 
no negative comments on this provision, 
it was adopted without modification. 
See § 2578.1(b)(1)(ii). 

With respect to the proposal’s 
requirement of reasonable efforts to 
locate the missing plan sponsor, one 
commenter objected to the provision 
requiring the QTA to communicate with 
the sponsor’s corporate agent for service 
of legal process. The commenter argued 
that this is an unnecessary and 
unhelpful provision and suggested 
eliminating it. The Department notes 
that the provision of the regulation 
referenced by the commenter is not a 
mandate, but rather part of a safe harbor 
under which the QTA will be deemed 
to have made a reasonable effort to 
locate or communicate with the plan 
sponsor if the corporate agent receives 
notification. Accordingly, if a QTA 
determines that contacting the agent for 


3 As noted in the preamble of the proposed 
regulation, the facts and circumstances standard is 
intended to permit immediate findings of 
abandonment where facts and circumstances clearly 
obviate the need for 12 consecutive months of plan 
inactivity. See 70 FR 12047. 


service of legal process is unnecessary 
or unhelpful, it is not required to do so. 
No changes were made to paragraph (b) 
in response to this comment. 

One commenter requested that the 
Department confirm that the regulation 
would apply to a situation where a plan 
becomes abandoned after the plan 
sponsor decides to terminate the plan, 
but before the sponsor actually 
completes the termination and winding- 
up process. While the regulation would 
cover this situation, the Department 
notes that a sponsor’s decision to 
terminate a plan would not relieve a 
QTA from following the entire process 
established by the regulation, including 
the requirements in paragraph (c) of the 
final regulation relating to deemed 
termination. 

Under the proposal, a QTA was 
precluded from finding a plan to be 
abandoned if at any time before the plan 
is deemed terminated under the 
regulation the QTA receives an 
objection, whether oral or written, from 
the plan sponsor regarding the QTA’s 
finding and the proposed termination. 
One commenter suggested the final 
regulation should mandate that such 
objections be put in writing and include 
representations regarding the sponsor’s 
ability and willingness to administer the 
plan in accordance with plan 
documents. While the Department has 
not modified the final regulation in 
response to this comment, the 
Department notes that, given the facts 
that would give rise to a QTA’s 
determination that the plan at issue may 
have been abandoned, the QTA may | 
wish to inform the Department of the 
situation involving the plan and the 
sponsor’s objection to the plan’s 
termination. 


3. Deemed Termination 


The final regulation provides that 
following a QTA’s finding that a plan is 
abandoned, the plan will be deemed to 
be terminated on the ninetieth (90th) 
day following the date of the letter from 
EBSA’s Office of Enforcement 
acknowledging receipt of the notice of 
plan abandonment. The furnishing of 
notice to the Department, in conjunction 


with the 90-day delay in the deemed 


termination of the plan, is intended to 
afford the Department an opportunity to 
review the circumstances of the ; 
proposed plan termination and, if 
appropriate, object to the termination. If 
the Department objects to a termination 
within the 90-day period, the plan is not 
deemed terminated until such time as 
the Department informs the QTA that 
the Department’s concerns have been 
addressed. See § 2578.1(c). 


The proposal provided that the 90-day 
period starts when the notice is 
furnished to the Department. For this 
purpose, paragraph (c)(4) of the 
proposal provided that a notice would 
be considered furnished to the 
Department on receipt, unless sent by 
certified mail, in which case the notice 
would be considered furnished when 
mailed. Given the significance of the 90- 
day period to potential QTAs, plans, 
participants, and the Department, the 
Department has revised the regulation to 
ensure actual receipt by the agency and 
to eliminate any ambiguity concerning 
the running of the 90-day period. In this 
regard, the regulation now provides, in 
paragraph (c)(1), that, subject to the 
waiver exception in paragraph (c)(2), a 
plan shall be deemed to be terminated 
on the ninetieth (90th) day following the 
date of the letter from EBSA’s Office of 
Enforcement acknowledging receipt of 
the notice of plan abandonment 
described in paragraph (c)(3) of the 
regulation. A conforming change has 
been made to paragraph (c)(2) and 
proposed paragraph (c)(4) has been 
eliminated from the final regulation. 

As with the proposal, the Department, 
in its sole discretion, may waive some 
or all of the 90-day waiting period. Such 
a waiver might occur, for example, in 


the case of plans with few participants 


and few assets or if the facts relating to 
the abandonment are not very 
complicated, and if it is readily 
apparent to the Department that the 
proposed termination would be unlikely 
to put the participants’ interests at risk. 
If the Department waives some or all of 
the 90-day period, the plan would be 
deemed terminated when the 
Department furnishes notification of the 
waiver to the QTA. See 

§ 2578.1(c)(2)(ii).- This provision was 
adopted without change. 

The proposal provided that the 
notification to the Department must be 
signed and dated by the QTA and 
include certain information about the 


-QTA and the abandoned plan. Except as 


provided below, the notification 
requirements of the proposal were 
adopted without modification. See 


§ 2578.1(c)(3). 


Under the proposal, the notification to 
the Department was required to include 
certain information about the QTA, 
including whether the person electing to 
be the QTA (or any affiliate of the 
person) is, or within the past 24 months 
has been, the subject of an investigation, 
examination, or enforcement action by 
the Department, Internal Revenue 
Service, or Securities and Exchange 
Commission concerning such entity’s 
conduct as a fiduciary or party in 
interest with respect to any plan 
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covered by the Act. One commenter 
suggested that the term affiliate needs to 
be defined in the final regulation. 
Another commenter urged deletion of 
this disclosure requirement on the basis 
that such disclosure is difficult, costly, 
and possibly not relevant to the 
termination and winding-up process 
contemplated under the regulation, 
particularly with respect to affiliates of 
the QTA. This commenter noted that 
QTAs are likely to be among the largest . 
. and most affiliated companies in the 
marketplace, thereby making it very 
difficult, if not impossible, for a QTA to 
determine whether any of its affiliates 
are, or within the past 24 months have 
been, the subject of an investigation, 
examination, or enforcement action by 
the Department or other specified 

federal agencies. 

In response to these comments, the 
Department is adding a definition of 
“affiliate” that is intended to provide 
certainty to the identification process. 
As set forth in paragraph (h), the term 
affiliate under the regulation generally 
means any person directly or indirectly 
controlling, controlled by, or under 
common control with, the person; or 
any officer, director, partner or 
employee of the person. See 
§ 2578.1(h)(1). However, for purposes of 
the notification requirement in 
paragraph (c)(3)(i)(C), the regulation 
adopts a narrower definition, focusing 
on those affiliates that a QTA should 
have no difficulty identifying—those 
affiliates that are a 50 percent or more 
owner of a QTA or any affiliate (within 
the meaning of paragraph (h)(1)) that 
provides services to the plan. See 
§ 2578.1(h)(2). 

The content requirements for this 
notification also are amended to include 
a statement by the QTA that it has 
received no objection to the plan 
termination from the plan sponsor. This 
change merely clarifies the intent of the 
requirement that a QTA has made a 
reasonable effort to contact the plan 
sponsor. See § 2578.1(c)(3)(iii). 

The final regulation, like the proposal, 
includes, at Appendix B, a model notice 
that may be used by a QTA to satisfy the 
notice requirement of § 2578.1(c)(3).4 
Except for some minor changes, the 
model notice is essentially the same as 


4 The Department has provided model notices to 
facilitate compliance with the requirements in 
paragraphs (b)(5), (c)(3), (d)(2)(vi), and (d)(2)(ix) of 
the final regulation. These models are contained in 
Appendices A through D of this rulemaking. While 
the Department intends that use of an appropriately 
completed model notice would constitute 
compliance with the content requirements of the 
previously mentioned paragraphs, the Department 
is not requiring the use of any of the models and 
anticipates that a variety of other notices could 
satisfy the notice requirements of the regulation. 


the model notice that accompanied the 
proposed regulation. One substantive 
change to the notice involves the 
inclusion of an item in Part I—Plan 
Information entitled ‘“‘Other” (item 4). 
This item was added to the model 
notice to enable a QTA to report 
delinquent contributions that the QTA 
may have identified in the course of 
providing services to the plan or in 
connection with becoming a QTA under 
the regulation. As discussed in 
subsections 4 and 6 of this preamble 
entitled ‘Winding up the Affairs of the 
Plan” and “Limited Liability,” 
respectively, if the QTA knows about 
delinquent contributions, the QTA must 


. disclose them to the Department. 


In the preamble to the proposed 
regulation, the Department invited 
comment on whether notices to be 
submitted to the Department (i.e., the 
notifications required by paragraphs 
(c)(3) and (d)(2)(ix) of § 2578.1) should 
be required to be submitted 
electronically. No commenters 
supported mandated electronic 
notification, but some commenters 
indicated they might choose to submit 
such notifications by e-mail depending 
on the circumstances of the particular 
case. Although the Department is not 
requiring notifications under this 
regulation to be submitted 
electronically, the Department 
encourages QTAs to utilize electronic 
media (especially e-mail) in providing 
information to the Department. In this 
regard, the Department will establish a 
special Abandoned Plan section on its 
website (http://www.dol.gov/ebsa) for 
information concerning the abandoned 
plan program and the electronic 
submission of information under the 
program. 


4. Winding Up the Affairs of the Plan 


The proposal set forth specific steps 
that a QTA must take to wind up an 
abandoned plan and, with respect to 
most such steps, the standards 
applicable to carrying out the particular 
activity.® In particular, paragraph 
(d)(2)(i)(A) of the proposal provided that 
the QTA shall undertake reasonable and 
diligent efforts to locate and update plan 
records necessary to determine benefits 


payable under the plan. Paragraph 


(d)(2)(ii) of the proposal provided that 
the QTA must use reasonable care in 
calculating the benefits payable based 
on the plan records assembled. 
Paragraph (d)(2)(iii) of the proposal 


5 In the preamble to the proposal, the Department 
explained that these prescribed standards are 
intended to both clarify and limit the 
responsibilities and liability of QTAs in connection 
with the termination and winding up of an 
abandoned plan. See 70 FR 12048. 


provided the QTA with the authority to 
engage, on behalf of the plan, such 
service providers as are necessary for 
the QTA to wind up the affairs of the 
plan and distribute benefits to the plan’s 
participants and beneficiaries. 
Paragraph (d)(2)(iv)(A) provided that 
reasonable expenses incurred in 
connection with the termination and 
winding up of the plan may be paid 
from plan assets. Paragraph (d)(2)(v) of 
the proposal provided that the QTA 
must furnish to each participant or 
beneficiary a notification of termination, 
apprising the individual of his or her 
account balance and requesting that 
such individual elect a form of 
distribution. Paragraph (d)(2)(vi) of the 
proposal addressed distributions of 
benefits to participants and 
beneficiaries. 


(a) Calculating Benefits 


The proposal provided that the QTA 
must use reasonable care in calculating 
benefits payable based on the plan 
records assembled. Two commenters 
raised issues concerning the calculation 
of benefits and the likelihood of missing 
or incomplete plan and other 
employment records in the abandoned 
plan context. One commenter noted that 
defined contribution plans often use 
allocation formulas based on employee 
compensation levels but that a QTA is 
unlikely to have access to employment 
records showing such levels. Another 
commenter noted that many defined 
contribution plans provide for a 
reversion of unallocated assets to the 
plan sponsor at termination, which 
generally would be unfeasible given that 
the plan sponsor is usually missing in 
the abandoned plan context. 

In an effort to provide QTAs with 
more certainty with respect to satisfying 
their obligations in making benefit 
determinations under the regulation, the 
final regulation includes a new 
provision addressing the allocation of 
expenses and unallocated assets. See 
§ 2578.1 (d)(2)(ii)(B). In instances where 
a plan document is unavailable, 
ambiguous, or if compliance with the 
terms of the plan document is not 
feasible, the regulation provides that, for 
purposes of allocations in connection 
with calculating benefits payable under 
this regulation, the QTA shall be 
deemed to have used reasonable care 


- when allocating expenses to the 


individual accounts of participants and 
beneficiaries if such expenses are 
allocated either on a pro rata basis 
(proportionately in the ratio that each 
individual account balance bears to the 
total of all individual account balances) ° 
or on a per capita basis (allocated 
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_ equally to all accounts). See 
2578.1(d)(2)(ii)(B)(2). 

In the case of unallocated assets 
(including forfeitures and assets in a 
suspense account), a QTA, under the 
new provision, will be deemed to have 
used reasonable care if such assets are 
allocated on a per capita basis (allocated 
equally to all accounts). See 
§ 2578.1(d)(2){ii)(B)(1). A more 
restrictive approach to allocations of 
unallocated assets was adopted due to 
concerns that allocating such assets on 
a pro rata basis (proportionately in the 
ratio that each individual account 
. balance bears to the total of all 
individual account balances) would 
tend to result in discrimination in favor 
of highly compensated employees that 
is not permitted under the Code.® 

A number of commenters requested 
guidance on the handling of an 
individual account with respect to 
which the amount in the account is less 
than the anticipated administrative cost 
of processing and distributing that 
account in accordance with the 
regulation. These commenters noted 
that payment of administrative expenses 
from plan assets frequently extinguishes 
very small accounts. It was explained 
that expenses unable to be paid out of 
a spécific individual account are then 
charged back to the plan as a whole, 
thereby reducing the account balances 
of other plan participants or 
beneficiaries. In order to reduce overall 
administrative costs, these commenters 
generally recommended that any 
account balance worth less than its 
share of anticipated expenses be treated 
as forfeited and reallocated to the 
remaining accounts. 

In response to these comments, the 
final regulation provides that aQTA 
shall not have failed to use reasonable 
care in calculating benefits payable 
solely because the QTA treats as 
forfeited an account balance that, taking 
into account that account’s share of 
estimated forfeitures and other 
unallocated assets, is less than the 
estimated share of plan expenses 
allocable to that account. See 
§ 2578.1(d)(ii)(A). This provision also 
requires the QTA to use forfeited 
account balances to defray plan 
expenses or to allocate them to other 
* plan participant or beneficiary accounts 
on a per capita basis. This provision is 
intended to minimize accrual of 
unnecessary administrative expenses at 
the plan level in connection with 
individual accounts that have little, if 
any, likelihood of ever being distributed 
due to their size. 


6 See section 401(a){4) of the Code. 


(b) Delinquent Contributions 


In response to questions raised about 
a QTA’s obligations with respect to 
collecting delinquent employer and 
employee contributions on behalf of the 
plan, the Department has included in 
the final regulation a new paragraph 
(d)(2)(iii). Paragraph (d)(2)(iii)(A) of the 
final regulation provides that a QTA 
must notify the Department of known 
delinquent contributions owed to the 
plan. This information must be included 
in either the notice of plan rs 
abandonment (§ 2578.1(c)(3)) or the 
final notice (§ 2578.1(d)(2){ix)). 
Paragraph (d)(2)(iii)(B) of the final 
regulation provides that the QTA is not 
required to collect delinquent : 
contributions on behalf of the plan. The 
final regulation includes minor 
conforming amendments to the content 
requirements of the notice of plan 
abandonment and the final notice to 
reflect the new requirement to report 
delinquent contributions. See 
§§ 2578.1(c)(3)(iv)(D) and (d)(2)(ix)(F). 
In addition, the model notice of plan 
abandonment (Appendix B) and the 
model final notice (Appendix D) were 
changed by adding a new box, entitled 
“Other,” in which the QTA may 
identify such delinquencies, thereby 
entitling the QTA to the special relief 
provided under the regulation. Further 
discussion of this issue can be found in 
subsection 6 of this preamble, entitled 
“Limited Liability.” 


(c) Reasonable Expenses 


As noted above, the proposal 
provided that reasonable expenses 
incurred in connection with the 
termination and winding up of a plan 
may be paid from plan assets. In this 
regard, paragraph (d)(2)(iv)(B) of the 
proposal provided that an expense shall 
be considered reasonable if it is not in 
excess of rates charged by the QTA (or 
affiliate) to other customers (i.e., 
customers that are not plans terminated 
under this regulation) for comparable 
services, if the QTA (or affiliate) 
provides comparable services to other 
customers. One commenter questioned 
whether this comparability standard 


would require QTAs to perform services - 


for abandoned plans at the discounted 
rates generally afforded only to favored 
customers, based on existing business 
relationships, volume of business, or 
developing business opportunities. The 
Department recognizes that many QTAs, 
in the normal course of their business, | 
may provide discounts to favored 
customers, based on a variety of factors. 
The comparability standard of the 
regulation is not intended to ensure that 
abandoned plans are necessarily 


provided the lowest or discount rate, 
but rather that in winding up the affairs 
of a plan, the plan (and therefore the 
plan’s participants and beneficiaries) are 
not charged more than the QTA would 
charge similarly situated customers. If, 
for example, a QTA provides all ora 
significant portion of its customers a 
discount on the cost of services, the 
Department would expect that such 
discounts would be available to 
abandoned plans for whom the QTA 
provides the same or similar services. In 
an effort to further clarify this issue, the 
word “ordinarily” has been added to the . 
final regulation, with the limitation now 
reading, in relevant part, that such 
expenses “‘‘are not in excess of rates 
ordinarily charged by the qualified 
termination administrator (or affiliate) 
for same or similar services. * * *’’ See 
§ 2578.1(d)(2)(v)(B)(2)(ii). 
(d) Notifying Participants 

The proposal provided that a QTA 
shall, as one of its duties in winding up 
the affairs of a plan, furnish to each 
participant or beneficiary a notice 
concerning the termination of his or her 
plan. The content requirements of this 
notice were adopted largely as 
proposed. See § 2578.1(d)(2)(vi). Minor 
modifications were made to reflect other 
changes to the regulation, such as the 
inclusion of additional distribution 
options in the case of missing or non- 


- responsive participants or beneficiaries. 


See § 2578.1(d)(2)(vi)(A)(5)-(8). 

This notice of plan termination must 
include, among other things, the 
individual’s account balance and date 
on which the balance was calculated. 
The reason for mandating this 
information in the notice is to inform 
participants of the immediacy of their 
distribution and help them choose an 
appropriate distribution option in light 
of the amount of their benefits. The 
proposal did not mandate a specific 
calculation date, but given the purpose 
and timing of the notice, the calculation , 
date ordinarily should be on or about 
the date the notice is sent to the 
participant or beneficiary. One 
commenter inquired whether a QTA 
could omit the account balance and 
calculation date from notices if 
participants and beneficiaries could 
access their daily account balances via 
telephonic or web-based systems. This 
commenter indicated that its current 


notification system is able to produce 


this information only at predetermined 
intervals (e.g., monthly, quarterly, 
semiannually, or annually). Modifying 
existing notification systems, according 
to the commenter, would increase costs 
attendant to terminating and winding 
up plans under the regulation. 
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The Department believes it is 
important to keep administrative costs 
of winding up an abandoned plan as 
low as possible, thereby preserving 
‘assets for distribution to participants 
and beneficiaries. Accordingly, a 
telephonic or web-based system that 
makes daily account balances readily 
accessible to participants and 
beneficiaries complies with the content 
requirements set forth in paragraph 
(d)(2)(vi)(A)(3)(G) of the final regulation 
if, in lieu of specific account 
information, the required notification 
includes the following: (1) A description 
of the method for accessing the system 
and account information, such as 
relevant telephone numbers, passwords, 
and access codes; (2) a statement 
indicating that participants and 
beneficiaries have a right to request a 
paper version of their specific account 
information; and (3) a description of the 
procedures for obtaining such a paper 
statement from the QTA. 

Like the proposal, the final regulation 
mandates that the notice of plan 
termination must include a description 
of the plan’s distribution options and 
the procedure for a participant or 
beneficiary to make an election. One 
commenter indicated that it currently 
sends to participants in tax-qualified 
plans, upon a distributable event, a 
booklet containing, among other things, 
a description of the distribution options 
available under the plan. As described 
by the commenter, the booklet is 
intended to meet the notice 
requirements under section 402(f) of the 
Code, outlining the participant or 
beneficiary’s distribution options and 
explaining the tax consequences 
associated with each such option. The 
commenter asked if a QTA could 
exclude from the termination notice 

‘information on distribution options if 
such information was furnished 
simultaneously to participants and 
beneficiaries as part of the disclosure 
required under section 402(f) of the 
Code. Recognizing that furnishing 
duplicative information to participants 
and beneficiaries about their 
distribution options may be both 
confusing and costly, it is the view of 
the Department that the requirement of 
paragraph (d)(2)(vi)(A)(4) of the final 
regulation does not preclude the 
furnishing of information concerning 
the distribution options of participants 
and beneficiaries in a separate 
document that complies with section 
402(f) of Code and is included in the 
same mailing as the termination notice. 


(e) Distributions 


In general, QTAs must distribute 
benefits in accordance with the form of 


benefit elected by the participant or 
beneficiary. See § 2578.1(d)(2)(vii)(A). 
Because spousal consent is sometimes 
required for a distribution, this section 
has been modified to add the clause 
“with spousal consent, if required.” 

Commenters noted that, i ; 
participants and beneficiaries fail to 
make a timely election concerning the 
form of benefit distribution, and the 
plan is subject to the survivor annuity 
requirements in sections 401(a)(11) and 
417 of the Code, a QTA might not be 
able to comply with the distribution 
requirements of § 2550.404a—3 (Safe 
Harbor for Distributions from 
Terminated Individual Account Plans) 
as required by the proposal. In 
recognition of this problem, the final 
regulation has been amended to provide 
that, if a QTA determines that the 
survivor annuity requirements of the 
Code prevent a distribution in 
accordance with § 2550.404a—3, the 
QTA shall distribute benefits ‘‘in any 
manner reasonably determined to 
achieve compliance with those 
requirements.” See 
§ 2578.1(d)(2)(vii)(B)(2). In those cases 
where a QTA is required to select an 
annuity provider, it is expected that the 
selection process will be carried out in 
accordance with the fiduciary standards 
under section 404 of ERISA. See 
§ 2578.1(e)(1)(iii). 

Further discussion relating to annuity 
purchases pursuant to paragraph 
(d)(2)(vii)(B)(2) is contained in 
subsection 6 of this preamble, entitled 
“Limited Liability,’ and subsection 7, 
entitled ‘Internal Revenue Service.”’ 
Also, it should be noted that an 
additional change was made to 29 CFR 
2550.404a-3 for distributions on behalf 
of missing or non-responsive: 
participants in situations where the 
present value of the benefits does not 
exceed $1,000. See 29 CFR 2550.404a— 
3(d)(1)(iii) and the preamble discussion 
related to that final regulation for an 
explanation of this change. 

In the context of plan distributions, 
several commenters requested guidance 
concerning a QTA’s duties with respect 


‘to assets for which there is no readily 


ascertainable fair market value (e.g., 
limited partnership/joint venture 
interests, employer securities, 
participant loans, defaulted mortgages — 
and bonds, and employer real property). 
Recognizing that there is no one course 
of action that would be appropriate to 
all types of assets that QTAs might 
confront in the course of winding up the 
affairs of abandoned plans, QTAs, as* 
with plan fiduciaries generally, will be 
required to evaluate the options and 
costs and make a determination as to 
what course of action is in the best 


interest of participants and 
beneficiaries. The actions of aQTA in — 
liquidating hard to value plan assets are 
not covered by the safe harbor in 
paragraph (e) of the final regulation. The 
Department notes that significant 
holdings of hard to value or illiquid 
assets by a plan may indicate that the 
plan is not suitable for termination 
under this regulation. Rather, it might 
be more appropriate for the plan 
termination to occur under the 
Department’s National Enforcement 
Project on Orphan Plans (NEPOP).” 
Information about NEPOP may be 
obtained through the Abandoned Plan 
section of EBSA’s website (http:// 
www.dol.gov/ebsa). 

Because the Department is interested 
in receiving information about hard to 
value and illiquid assets held by 
abandoned plans, the Department has 
added a new provision to the Special 
Terminal Report for Abandoned Plans to 
enable the Department to collect data on 
this topic. See § 2520.103—13(b)(5). 
Under this provision, a QTA is required 
to identify and report the fair market 
value and method of valuation of any 
assets with respect to which there is no 
readily ascertainable fair market value. 


(f) Final Notice 4 


The last step in the ‘teal 
process is for the QTA to notify EBSA’s 
Office of Enforcement that all benefits 
have been distributed in accordance 
with the regulation. Paragraph 
(d)(2)(viii) of the proposal set forth the 
content requirements of this 
notification. These requirements have 
been adopted largely as proposed. See 
§ 2578.1(d)(2)(ix). Unlike the proposal, 
however, the final regulation does not 
require the final notice to include a 
statement that a special terminal report 
meeting the requirements of § 2520.103— 
13 is attached to the final notice. This 
change was made to preserve maximum 
flexibility with respect to the filing 
requirements of the special terminal 
report. As explained below in the 
preamble to § 2520.103-13, initially all 
terminal reports will be filed as 
attachments to final notices. Ultimately, 
though, such attachments will be 
unnecessary as the Department 
anticipates an electronic system for 
filing terminal reports. 

5. Plan Amendments 

Paragraph (d)(3) of the proposal 
provided that the terms of the plan 
shall, for purposes of title I of ERISA, be 
deemed amended to the extent 
necessary to allow the QTA to wind up 
the plan in accordance with this 


7 See infra Background section of this document. 
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regulation. The purpose of this 
provision is to enable QTAs to avoid the 
potentially significant costs attendant to 
amending the plan to permit what is 
otherwise permissible under this 
regulation. For example, a QTA may, 
without regard to plan terms, engage or 
replace service providers and pay 
expenses attendant to winding up and 
terminating the plan from plan assets. 
Because there were no negative 
comments on this provision, it was 
adopted without modification. See 

§ 2578.1(d)(3). One commenter raised 
several questions regarding the need to 
amend an abandoned plan for purposes 
of maintaining that plan’s qualified 
status under the Code. This issue is 
addressed in subsection 7 of this 
preamble, entitled ‘Internal Revenue 
Service,” relating to the IRS’ treatment 
of plans terminated under this 


regulation. 
6. Limited Liability 


Paragraph (e) of the final regulation, 
like the proposal, provides that, ifa 
QTA carries out its responsibilities with 
regard to winding up the affairs of the 
plan in accordance with p aph 
(d)(2) of the regulation, the QTA will be 
deemed to satisfy any responsibilities it 
may have under section 404(a) of ERISA 
with respect to such activity, except for 
selecting and monitoring service 
providers. In addition, if the QTA 
selects and monitors service providers 
consistent with the prudence 
requirements in part 4 of ERISA, the 
QTA will not be held liable for the acts 
or omissions of the service providers 
with respect to which the QTA does not 
have knowledge. See § 2578.1(e)(1). 

With regard to the liability of a QTA, 
commenters argued that: (1) The 
winding-up provisions under the 
regulation should not be considered 
fiduciary acts; (2) the QTA should be 
protected from lawsuits by plan 
sponsors and participants and 
beneficiaries; and (3) the Department 
should adopt a substantial compliance 
approach to assessing compliance with 
the regulation. The Department believes 
that it has constructed a regulatory 
framework that serves to minimize to 
the greatest extent possible the liability 
and exposure of QTAs who carry out 
their responsibilities in accordance with 
the provisions of the regulation. In this 
regard, the Department does not believe 
it can take the position that acts 
involving the exercise of discretion are 
not fiduciary acts. Nonetheless, the - 
Department has, in many instances, 
attempted to define the type of activity 
that would be viewed as satisfying the 
fiduciary requirements under ERISA in 
the context of abandoned plans. See 


§ 2578.1(e)(1) (referring to the activities 
in paragraph (d)(2) of the regulation). 
Further, the Department believes that 
compliance with the requirements of the 
regulation will provide a meaningful 
defense for the actions of a QTA in the 
event the QTA is sued by the pian 
sponsor or a plan participant or 
beneficiary. 

Two commenters questioned the 
obligations of a QTA with respect to the 
retention of service providers that had 
been engaged to provide services to the 
plan by the plan sponsor (or another 
plan fiduciary) prior to the plan’s 
abandonment. It is the view of the 
Department that a QTA does not have a 
duty to second guess the prudence of an 
earlier determination by the plan 
sponsor (or fiduciary) to engage a 
service provider for, or on behalf of, the 
plan. However, the QTA does have an 
obligation to monitor those who provide 
services to the plan, consistent with the 
requirements of section 404(a), without 
regard to whether the service provider 
was selected by the plan sponsor (or 
other fiduciary of the plan) or by the 
QTA. Like the proposal, the final 
regulation provides, however, that, to ‘ 
the extent that a QTA discharges its 
duties to select and monitor service 
providers in a manner consistent with 
section 404(a), the QTA will not be 
liable for the acts or omissions of the 
service provider with respect to which 
the QTA does not have actual 
knowledge. See § 2578.1(e)(1)(ii). 

As with the selection and monitoring 
of service providers, it is the view of the 
Department that the selection of annuity 
providers is of such significance to plan 
participants and beneficiaries that the 
selection process should be governed by 
the fiduciary standards of section 404(a) 
of ERISA. For this reason, the limited 
liability provisions of § 2578.1(e)(1)(i) 
do not extend to a QTA’s selection of an 
annuity provider in those instances 
where a QTA determines that the 
survivor annuity requirements of the 
Code prevent a distribution in 
accordance with § 2550.404a—3. See 
§ 2578.1(e)(1)(iii). 

Several commenters inquired whether 
a QTA would have a fiduciary duty 
under ERISA to identify and correct 
fiduciary breaches that were committed 
before the person becarie a QTA (i.e., 
before the date of the plan’s deemed 
termination). Most of these inquiries 
concerned delinquencies in forwarding 
participant contributions to the plan. 
The commenters noted that correcting 
such violations could add significantly 
to the cost of terminating an abandoned 
plan. 

In an effort to clarify the 
responsibilities of aQTA with regard to 


such circumstances, the Department has 
added two new provisions to the final 
regulation. The first provision makes it 
clear that a QTA is not required to 
conduct an inquiry or review to 
determine whether or what breaches of 
fiduciary responsibility may have 
occurred with respect to a plan prior to 
becoming the QTA for such plan. See 

§ 2578.1(e)(2).8 The second provision 
makes it clear that a QTA is not 
obligated to collect delinquent 
contributions on behalf of the plan. See 
§ 2578.1(d)(2)(iii). As discussed earlier, 
however, a QTA is required to report © 
known delinquent contributions to the 
Department.® In addition, if an entity, in 
the course of becoming a QTA or 
winding-up a plan, happens to discover 
other breaches of fiduciary 
responsibility that occurred with respect 
to the plan before that entity became the 
QTA, the Department encourages the 
QTA to identify such breaches as part of . 
the notification process under the final 
regulation, either in the notification of 
plan abandonment (§ 2578.1(c)(3)) or the 
final notice (§ 2578.1(d)(2)(ix)). If the 
QTA uses the model notice in Appendix 
B or D, such identifications may be 
included in the section designated for 
other information. 

Another issue raised by commenters 
relates to circumstances when the assets 
of an abandoned plan are held by more 
than one institution. In such 
circumstances, the Department intends 
that there will be only one QTA and that 
other parties holding plan assets 
cooperate with the QTA in winding up 
the affairs of the plan and distributing 
assets to the plan’s participants and 
beneficiaries in accordance with this 
regulation. The Department recognizes 
that persons holding such assets may 
have concerns about their potential 
liability under ERISA in following a 
QTA’s direction. The Department, 
therefore, has added a new paragraph 
(§ 2578.1(e)(3)) to make clear that a 
person holding assets of an abandoned 
plan will not be considered to violate 
section 404(a) of ERISA to the extent 
that person cooperates with and follows 
the direction of the QTA, as the QTA 
carries out its responsibilities under the 
regulation. The regulation conditions 
relief on the person holding plan assets 
confirming that the person representing 
to be the QTA of an abandoned plar is 
the QTA recognized by the Department 


8 In this regard, section 409(b) of ERISA is clear 
that no fiduciary is liable for a breach of fiduciary 
duty committed before he or she became a fiduciary 


or after he or she ceased to be a fiduciary. 


° The requirement to report delinquent 
contributions is discussed in more detail above in 
subsection 4 of this preamble, entitled “Winding up 
the Affairs of the Plan.” 
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of Labor. Confirmation of a person’s 
QTA status with respect to a given plan 
can be obtained by contacting the 
Employee Benefits Security 
Administration’s Abandoned Plan 
Coordinator or by checking the 
Abandoned Plan section of EBSA’s Web 
site (http://www.dol.gov/ebsa). The 
Department anticipates that it will 
dedicate a section of its Web site to 

_ matters pertaining to abandoned plans, 
including a list of plans deemed 
terminated under the regulation and an 
identification of the entity electing to be 
the QTA for each such plan. 


7. Internal Revenue Service 


In developing the proposed 
regulation, the Department conferred 
with representatives of the IRS 
regarding the qualification requirements 
under the Code as applied to plans that 
are terminated pursuant to the 
regulation. As indicated in the preamble 
of the proposed regulation, the 
Department has been advised by the IRS 
that it will not challenge the qualified 
status of any plan terminated under the 
regulation or take any adverse action 
against, or seek to assess or impose any 
penalty on, the QTA, the plan, or any 
participant or beneficiary of the plan as 
a result of such termination, including 
the distribution of the plan’s assets, 
provided that the QTA satisfies three 
conditions. First, the QTA, based on 
plan records located and updated in 
accordance with paragraph (d)(2)(i) of 
the proposed regulation, reasonably 
determines whether, and to what extent, 
the survivor annuity requirements of 
sections 401(a)(11) and 417 of the Code 
apply to any benefit payable under the 
plan and takes reasonable steps to 
comply with those requirements (if 
applicable). Second, each participant 
and beneficiary has a nonforfeitable 
right to his or her accrued benefits as of 
the date of deemed termination under | 
paragraph (c)(1) of the proposed 
regulation, subject to income, expenses, 
gains, and losses between that date and 
the date of distribution. Third, 
participants and beneficiaries must 
receive notification of their rights under 
section 402(f) of the Code. This 
notification should be included in, or 
attached to, the notice described in 
paragraph (d)(2)(v) of the proposed 
regulation. Notwithstanding the 
. foregoing, as indicated ‘in the preamble 
to the proposed regulation, the 'RS 
reserves the right to pursue appropriate 
remedies under the Code against any 
party who is responsible for the plan, 
such as the plan sponsor, plan 
administrator, or owner of the business, 
even in its capacity as a participant or 
beneficiary under the plan. 


The Department received several 
comments regarding the position of the 
IRS, as stated above, particularly with 
respect to the three conditions. Many of 
the commenters stated a need for 
clarification of the conditions with 
respect to specific issues likely to arise 
in connection with distributions on 
behalf of missing or non-responsive 
participants or beneficiaries. Other 
commenters requested that the 
Department continue to consult with the 
IRS throughout the rulemaking process 
in order to provide the best possible 
final regulation under the 
circumstances. These commenters 
suggested that the overall success of a 
final regulation would depend, in part, 
on a clear statement from the IRS 
regarding the qualification requirements 
under the Code as applied to plans that 
would be terminated pursuant to the 
final regulation. All relevant comment 
letters were transmitted to the IRS for its 
consideration along with the three final 
regulations being published in this 
notice. The IRS has advised that its 
view, as expressed above, has not 
changed. Set forth below is a discussion 
of the specific issues raised by the 
commenters and, where appropriate, the 
IRS response. 


(a) Survivor Annuity Requirements 


With respect to the first IRS 
condition, one commenter requested 
clarification on how a QTA would be 
able to effect a distribution on behalf of 
a missing or non-responsive participant 
in those circumstances when the benefit 
payable is subject to the Code’s survivor 
annuity requirements.!° After 
consulting with the IRS, the Department 
modified the proposal by adding a 
provision that enables a QTA to 
purchase a qualified joint and survivor 
annuity or a qualified preretirement 
survivor annuity on behalf of the 
missing participant or beneficiary rather 
than rolling over the account balance 
into an individual retirement plan. The 
final regulation, in relevant part, 
provides that if a QTA determines that 
the survivor annuity requirements in 
sections 401(a)(11) and 417 of the Code 
prevent a direct rollover in accordance 


-with § 2550.404a-—3, the QTA shall 


distribute benefits in any manner 
reasonably determined to achieve 
compliance with the survivor annuity 
requirements of the Code. See 

§ 2578.1(d)(2)(vii)(B)(2). The IRS has 
indicated that it may request comments 
in its Employee Plans Compliance 
Resolution Program (EPCRS) concerning 
whether additional correction methods 
in the context of an abandoned plan are 


10 See sections 401(a)(11) and 417 of the Code. 


needed in light of the ability to satisfy 
those requirements by purchase of a 
commercial annuity contract. 


(b) Vesting . 


With respect to the second IRS 
condition, one commenter asked for 
guidance from the IRS regarding 
compliance with the partial termination 
requirements of section 411(d)(3) of the 
Code. The IRS has advised as follows. 
The partial termination provisions 
apply in this context only if there is a 
forfeiture account (not a Code 415 
suspense account) with plan assets as of 
the date of deemed termination under 
paragraph (c)(1) of the final regulation. 
In such a circumstance, the Code 
generally requires an evaluation, based | 
on plan records located and updated in 
accordance with paragraph (d)(2)(i) of 
the final regulation, of whether a partial 
termination occurred at any point 
during the plan year preceding the year 
in which the plan is terminated. If the 
QTA determines there was a partial 
termination, the benefits of affected 
participants, if any, would have to be 
fully vested in accordance with section 
411 of the Code. However, no such 
evaluation, vesting, and distribution 
would be necessary if the QTA 
reasonably determines that the cost of 
carrying out those acts would exceed 
the value of the benefits that would 
otherwise vest under the partial 
termination provisions. 


(c) Code Section 402(f) Notice 


With respect to the third IRS 
condition (regarding the written 
explanation requirement imposed by 
Code section 402(f)), the view of the IRS 
is that the-section 402(f) notice should 
be included in, or attached to, the 
participant notification of termination 
described in paragraph (d)(2)(v) of the 
proposed regulation. Paragraph 
(d)(2)(vi)(B) of the proposed regulation 
required that a participant be given at ~ 
least 30 days from the furnishing of the 
notification described in paragraph 
(d)(2)(v) of the proposal to elect a form 
of distribution, after which the QTA is 
required to distribute the participant’s 
benefits in accordance with the 
regulation. One commenter suggested 
that the timing requirements for when a 
plan administrator must furnish the 
Code section 402(f) notice might not 
always be consistent with the “‘at least 
30 days” requirement in paragraph 
(d)(2)(vi)(B) of the proposed regulation. 
After consulting with the IRS, the 
Department has decided to adopt 
paragraph (d)(2)(vi)(B) of the proposed 
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regulation without modification.'! The 
IRS advised that, in its view, the third 
condition relating to notification of 
rights under section 402(f) of the Code 
is not satisfied unless the QTA furnishes 
the Code section 402(f) notice, or an 
eligible summary thereof, within a 60- 
day window that is no less than 30 days 
and no more than 90 days before the 
date of a distribution. See 26 CFR 
1.402(f)-1, A—2. In the view of the 
Department, when a QTA provides a 
combined notification within the period 
for providing the notice under Code 
section 402(f), the QTA will not be 
transgressing the 30-day requirement in 
paragraph (d)(2)(vii)(B) of the final 
regulation. 


(d) Restrictions on Certain Mandatory 
Distributions 


One commenter asked for clarification 
regarding compliance with the Code’s 
consent requirements in cases where the 
present value of a missing or non- 
responsive participant’s vested accrued 
benefit exceeds $5,000.12 In this regard, 
the proposal provided that a QTA must 
roll over the account balance of any 
missing or non-responsive participant 
into an individual retirement plan in 
accordance with proposed § 2550.404a— 
3 without regard to whether the vested 
account balance exceeds $5,000. The 
Department has been advised that the 
position of the IRS is that, if a plan is 
terminated (as provided in § 2578.1) and 

‘the three conditions described above are 
satisfied, a QTA may distribute a 
missing or non-responsive participant or 
beneficiary’s vested accrued benefit 
without that participant’s consent and 
without regard to the present value of 
such benefits. Thus, for example, in the 
case of a profit sharing plan that is not 
subject to the survivor annuity 
requirements of sections 401(a)(11) and 
417 of the Code, a QTA may make such 
a distribution to a missing or non- 
responsive participant or beneficiary 
even if the plan offers an annuity 
option. 

(e) Plan Amendments/Restatements 


One commenter requested 
clarification on the position of the IRS 
as to whether, in addition to satisfying 
the three conditions discussed above, a 
QTA would be expected or required 
under the Code to amend an abandoned 
plan at or before termination for 
qualification purposes. The commenter 
specifically mentioned the general 


11 Due to reordering of provisions in paragraph 
(d)(2) of the proposal, the language formerly in 
paragraph (d)(2)(vi)(B) of the proposal appears in 
paragraph (d)(2)(vii)(B) of the final regulation. See 
§ 2578.1(d)(2)(vii)(B). 

12 See Code section 411(a)(11). 


practice of amending or restating a tax- 
qualified plan to reflect legislative or 
other updates to the Code, such as 
adopting plan amendments for the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001. The 
Department has been advised that the 
position of the IRS is that, if a plan is 
terminated (as provided in § 2578.1) and 
the three conditions described above are 
satisfied, a QTA would not be required 
or expected to amend the plan to reflect 
future guidance under the Code. 


C. Safe Harbor for Distributions From 
Terminated Individual Account Plans 
(29 CFR 2550.404a-3) 


1. Scope 


On March-10, 2005, the Department 
published in the Federal Register (70 
FR 12046) a proposed regulation that 
would add to part 2550 of the Code of 
Federal Regulations a new section 
2550.404a—3. The proposal was 
intended to provide a fiduciary safe 
harbor for use in connection with 
making distributions from terminated 
individual account plans on behalf of 
participants and beneficiaries who fail 
to make an election regarding a form of 
benefit distribution. The need for a 
fiduciary safe harbor in this context was 
discussed in the preamble to that 
regulation. The public response to the 
proposal was generally favorable. 
Therefore, the safe harbor was adopted 
in final form largely without 
modification. 


2. Conditions 


Like the proposal, the final regulation 
prevides that if the conditions of the 
safe harbor are met, a fiduciary 
(including a QTA in the case of an 
abandoned plan) is deemed to have 
satisfied the requirements of section 
404(a) of the Act with respect to the 
distribution of benefits, selection of an 
individual retirement plan provider or 
other account provider, and the 
investment of funds in connection with 
the distribution. See § 2550.404a—3(c). 
In this regard, the proposal set forth 
three conditions. These conditions 
related to the qualifications of 
individual retirement plan providers, 
permissible investment products, limits 
on fees and expenses, a written 
agreement requirement, participant 
enforcement rights, and prohibited 
transactions. Except as otherwise 


13 The final safe harbor regulation codifies those 
parts of Field Assistance Bulletin 2004—02 
(September 30, 2004) relating to the distribution of 
assets to an individual retirement plan from 
terminating individual account plans in those 
instances where a participant or beneficiary fails to 
make a distribution election. FAB 2004-02 did not 
address abandoned plans. 


indicated below, the final regulation 


» retains each of these conditions without 


modification. 


(a) Rollover Distribution to an 
Individual Retirement Plan 


The proposal conditioned relief on, 
among other things, the rollover of - 
distributions to an individual retirement 
plan, as defined in section 7701(a)(37) 
of the Code.'4 This condition applied 
without regard to the present value of 
the benefit distribution. Several 
commenters objected to this condition 
where benefit distributions would be 
$1,000 or less. The commenters asserted 
that few, if any, financial institutions 
offer, or will offer, an individual 
retirement plan for initial investments 
of $1,000 or less. Thus, it was argued, 
the potential inability of a QTA to 
identify an individual retirement plan 
provider willing to receive a rollover 
distribution of $1,000 or less may 
prevent a QTA from completing the 
termination and winding-up process set 
forth in 29 CFR 2578.1. Similarly, the 
inability of a QTA to identify an 
individual retirement plan provider 
willing to receive such small accounts 
may dissuade some financial 
institutions from serving as QTAs, 
particularly where the institution views 
its QTA status as forcing it to accept the 
rollover distribution at a financial loss. 

In response to these comments, the 
final regulation includes an alternative 
to direct rollovers to individual 
retirement plans. Under this alternative, 
a QTA may make distributions to 
certain bank accounts or State 
unclaimed property funds. This 
alternative is available only in the case 
of a distribution by a QTA with respect 
to which the amount to be distributed 
is $1,000 or less and that amount is‘less 
than the minimum amount required to 
be invested in an individual retirement 


plan product offered by the QTA to the 


14Tn the case of a distribution on behalf of a non- 
spousal distributee (e.g., child of participant), the 
proposal required that the distribution must be 
rolled ever into an account, other than an 


_ individual retirement plan, maintained by an entity 


that is eligible to serve as a trustee or issuer of an 
individual retirement plan. This provision was 
added to the proposal at the request of the IRS to 
reflect the fact that a distribution to a non-spousal 
beneficiary is not an “eligible rollover distribution’” 
under the Code and therefore cannot be transferred 
into an individual retirement plan within the 
meaning of section 7701(a)(37) of the Code. See 26 
CFR 1.402(c)-2, Q&A-12. This provision has been 
adopted in the final regulation without 
modification. See § 2550.404a—3(d)(1)(ii). The IRS 
has advised the Department that a distribution 
under this provision, as well as distributions 
pursuant to § 2550.404a—3(d)(1)(iii)(A) and (B), will 
be subject to income taxation, mandatory income 
tax withholding and a possible additional tax for 
premature distributions. 
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public at the time of the distribution. 
See 2550.404a—3(d)(1)(iii). 

For example, a financial institution 
offers to the public an IRA with a 
minimum initial investment 
requirement of $200. The financial 
institution also is the QTA of an 
abandoned plan, with respect to which 
there are two missing or non-responsive 
participants. The present value of the 
benefits for one of the participants is 
$900 and the present value of the other 
participant’s benefits is $175. After 
determining that the Code’s survivor 
* annuity rules do not apply to either 
distribution, the QTA must distribute 
the benefits totaling $900 directly to an 
individual retirement plan within the 
meaning of section 7701(a)(37) of the 
Code. The benefit distribution of $175 
must, at the election of the QTA, be 
distributed to an interest-bearing 
federally insured bank or savings 
association account in the name of the 
participant, to the unclaimed property 
fund of the State in which the 
participant’s last known address is 
located, or, if available, to an individual 
retirement plan offered by an institution 
other than the QTA.15 Any of these 
options will satisfy the requirements of 
the regulation and entitle the QTA to 
safe harbor relief. 


(b) Investment Products 


Paragraph (d)(2)(i) and (ii) address the 
types of investments that are permitted 
under the safe harbor in the case of 
distributions to individual retirement 
plans (pursuant to paragraph (d)(1)(i) or 
(d)(1)(iii)(C)) or to other accounts in the 
case of distributions on behalf of non- 
spousal beneficiaries (pursuant to 
paragraph (d)(1)(ii)).1° While one 
commenter suggested expanding the 
types of investments that would be 
permitted under the regulation, the 
Department has decided not to adopt 
the commenter’s suggestions at this 
time. Therefore, like the proposal, the 
final regulation provides that there must 
be a written agreement entered into by 
the plan fiduciary (including QTA) and 
an individual retirement plan (or other 
account) provider. This agreement must 
provide, with respect to investment of 
individual retirement plan (or other 
account) funds, that (i) the rolled-over 
funds shall be invested in an investment 
product designed to preserve principal 


15 A QTA is not required to solicit bids in 
connection with electing to distribute benefits to an 
individual retirement plan offered by another 
financial institution. 

16 The conditions on permissible investment 
products do not apply in the case of a distribution 
to an interest-bearing bank or savings association 
account (pursuant to paragraph (d)(1)(iii)(A)) or to 
a State unclaimed property fund (pursuant to 
paragraph (d)(1)(iii)(B)). 


and provide a reasonable rate of return, 
whether or not such return is 
guaranteed, consistent with liquidity; 
(ii) for purposes of (i), the investment 
product selected for the rolled-over 
funds shall seek to maintain, over the 
term of the investment, the dollar value 
that is equal to the amount invested in 
the product by the individual retirement 
plan (or other account); and (iii) the 
investment product selected for the 
rolled-over funds shall be offered by a 
State or federally regulated financial - 
institution, which shall be: A bank or 
savings association, the deposits of 
which are insured by the Federal 
Deposit Insurance Corporation; a credit 
union, the member accounts of which 
are insured within the meaning of 
section 101(7) of the Federal Credit 
Union Act; an insurance company, the 
products of which are protected by State 
guaranty associations; or an investment 
company registered under the 
Investment Company Act of 1940. The 
Department notes that although the final 
regulation does not reflect the 
suggestions of the commenter, the 
Department has not ruled out the 
possibility of eventually expanding the 
types of investments that would be 
permitted under the regulation. The 
Department, in a different context, is 
currently considering possible 
amendments to the section 404(c) 
regulation that would serve to 
encourage more retirement-appropriate 
investments for participants who fail to 
provide direction or opt for a managed 
fund with respect to which participant 
direction is not required. In the course 
of considering‘amendments to the 
section 404(c) regulation, the 
Department will continue to evaluate 
the suggestions made by the commenter 
on this regulation. 


3. Miscellaneous 


As noted above, this regulation 
provides a fiduciary safe harbor for 
distributions from terminated 
individual account plans (whether 
abandoned or not) on behalf of missing 
or non-responsive participants and 
beneficiaries, without regard to the 
value of such distributions. In the 
context of distributions from non- 
abandoned plans, one commenter 
requested guidance on the application 
of the consent requirements in section 
411(a)(11) of the Code to a distribution 
of vested accrued benefits in excess of 
$5,000 where the plan offers an annuity 
option (purchased from a commercial 
provider), or where the sponsoring 
employer, or any entity within the same 
controlled group as the employer, 
maintains another defined contribution 
plan (other than an employee stock 


ownership plan as defined in section 
4975(e)(7) of the Code) into which the 
benefits could be transferred.1” The 
Department transmitted this comment to 
the IRS as part of the development of 
this safe harbor regulation. The IRS has 
advised as follows for situations 
involving distributions from non- 
abandoned plans.1® Defined 
contribution plans that are not subject to 
the joint and survivor requirements and 
that offer immediate payment in a single 
sum distribution may be amended at or 
before plan termination to eliminate all 
annuity options without violating the 
Code’s anti-cutback rules.1? Where such 
an amendment occurs and the plan 
terminates, then the plan fiduciary may 
distribute a participant’s vested accrued 
benefits in accordance with this safe 
harbor regulation without the 
participant’s consent and without regard 
to the present value of such benefits. 
The proposed fiduciary safe harbor 
was limited to distributions from plans 
described in section 401(a) of the Code 
to reflect the tax deferred nature of the 
rollover in the safe harbor.?° In the 
preamble of the proposal, the 
Department solicited comments on 


17 See Treas. Reg. 26 CFR 1.411(a)—11(e)(1) for 
rules when a defined contribution plan terminates 
and the plan does not offer an annuity option. 

18 Subsection 7 of the preamble to 29 CFR 2578.1, 
entitled “Internal Revenue Service,” discusses the 
application of the consent requirements in section 
411(a)(11) of the Code to a distribution of vested 
accrued benefits in excess of $5,000 by a QTA from 
an abandoned plan. 

19 See Treas. Reg. § 1.411(d)—4, Q&A-2(e) for 
further information, including when a defined 
contribution plan is permitted to be amended to 
eliminate annuity options under the plan. However, 
the following defined contribution plans are only 
permitted to be amended to eliminate annuity 
options to the extent that they retain sufficient 
annuity options to comply with the survivor 
annuity requirements: (1) A defined contribution 
plan that is subject to the funding requirements 
under section 412 of the Code; (2) a defined 
contribution plan that is a direct or indirect 
transferee of a plan subject to the joint and survivor 
annuity requirements; and (3) a defined 
contribution plan that fails to provide for full 
payment of the nonforfeitable accrued benefit (i.e., 
account balance) to the surviving spouse upon the 
participant’s death. For defined contribution plans 
that are not permitted to be amended to eliminate 
all annuity options, the IRS has indicated that it 
may request.comments under the EPCRS on 
whether additional correction methods are needed 
under EPCRS in order for such plans that are 
abandoned to take advantage of the fiduciary safe 
harbor regulation. 

20 Specifically, in the case of distributions from a 
plan that is not an abandoned plan, such plan 
would have to be in compliance with the 
requirements of section 401(a) of the Code at the 
time of each such distribution. In the case of 
distributions from an abandoned plan, the safe 
harbor would be available if the plan was intended 
to be tax-qualified in accordance with the 
requirements of section 401(a) of the Code, even if 
such plan was not operationally qualified at the 
time of a distribution from the plan. See 70 FR 
12051. 
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whether the safe harbor regulation 
should be extended to distributions 
from plans described in section 403 of 
the Code. One commenter 
recommended that the proposal be 
changed to include such plans. After 
consulting with the IRS on this issue, 
the Department has agreed with this 
recommendation.2? Accordingly, 
paragraph (a)(2) of the proposal was 
modified by adding the clause “section 
401(a), 403(a), or 403(b)” to make it 
clear that fiduciaries of such plans may 
use the safe harbor. See § 2550.404a— 
3(a)(2). 

One commenter expressed concern 
over the application of the customer 
identification and verification (CIP) 
procedures of the USA PATRIOT Act 
(the Patriot Act) in connection with a 
rollover by a QTA on behalf of a missing 
participant. Generally, the perceived _ 
difficulties concern situations where a 
QTA is required to make a direct 
rollover to an individual retirement 
plan, but the participant cannot be 
located or is otherwise not 
communicating with the plan 
concerning the distribution of plan 
benefits. If the CIP provisions of the 
Patriot Act were construed to require 
active participant involvement at the 
time an individual retirement plan is 
established on his or her behalf, QTAs 
would be unable to comply with the 
distribution requirements under 
§ 2578.1 (d)(2)(vii)(B) and, 
consequently, would be unable utilize 
the rollover safe harbor in § 2550.404a— 
3 


In response to this comment, the 
Department notes that it has been 
advised by Treasury staff, along with 
staff of other Federal functional 
regulators,” that they interpret the CIP 
requirements of section 326 of the 
Patriot Act, including implementing 
regulations and other guidance 
thereunder, to require that banks and 
other financial institutions implement 
their CIP compliance program with 
respect to an account, including an 


21 The Department notes that the proposed 
abandoned plan regulation was not limited to plans 
described in section 401(a) of the Code. As with the 
proposal, the final abandoned plan regulation is 
available to any individual account plan as defined 
in section 3(34) of the Act. This includes plans 
described in section 401(a), 403(a), or 403(b) of the 
Code. See § 2578.1(a). 

22 Plan fiduciaries would have to determine 
whether use of the safe harbor is inconsistent with 
rules or regulations of the IRS. In this regard, the 
Department notes that the IRS has published 
proposed regulations addressing the circumstances 
under which a Code section 403(b) plan may be 
terminated. See 69 FR 67075, 82. 

23 The term “other Federal functional regulators” 
refers to other agencies responsible for 
administration and regulations under the Patriot 
Act. 


individual retirement plan, established 
by a QTA in the name of a former 
participant (or beneficiary) of an 
abandoned plan terminated under 
§ 2578.1, only at the time the former 
participant or beneficiary first contacts 
such institution to assert ownership or 
exercise control over the account. CIP 
compliance will not be required at the 
time a QTA establishes an account and 
transfers the funds te a bank or other 
financial institution for purposes of a 
distribution of benefits in compliance 
with § 2550. 404a—3.24 

Like the proposed safe harbor, the 
final regulation includes a model notice 
of plan termination in the appendix to 


facilitate compliance with the 


requirement to notify participants and 
beneficiaries of their distribution 
options and to request that each such 
participant or beneficiary elect a form of 
distribution. While the Department 
intends that use of an appropriately 
completed model notice would be 
considered compliance with paragraph 
(e) of the final regulation, the 
Department does not intend to require 
its use and anticipates a variety of other 


' notices could satisfy the requirements of 


the regulation. 


D. Terminal Report for Abandoned 
Plans (29 CFR 2520.103-13) 


On March 10, 2005, the Department 
published in the Federal Register (70 
FR 12046) a proposed regulation that 
would add to part 2520 of the Code of 
Federal Regulations a new section 
2520.103-13. The purpose of this new 
section is to provide annual reporting 
relief relating to abandoned plan filings 
by QTAs. The comments regarding the 
proposal were generally favorable. 
Accordingly, except as otherwise 
described below, the proposal was 
adopted without modifications. 

Like the proposal, the final regulation 
addresses the content, timing, and 
method of filing rules for the reporting 
requirement imposed on qualified 
termination administrators pursuant to 
29 CFR 2578.1(d)(2)(viii). With respect 
to content requirements, in addition to 
basic identifying information of the plan 
and QTA, the report is required to 
specify the plan’s total assets as of a 
particular date, termination expenses 
paid by the plan, and the total amount 
of distributions, along with other 
relevant information. Regarding timing, 
the report must be filed within 2 months 


24 This position is consistent with guidance 
published by the staff of the Treasury, FinCEN, and 
the other federal functional regulators regarding 
accounts established under section 657(c) of the 
Economic Growth and Tax Relief Reconciliation 
Act of 2001. See, e.g., OCC Bulletin 2005-16 (April 
28, 2005). 


after the month in which all of the 
plan’s affairs have been completed 
(except for the requirements in 


§ 2578.1(d)(2)(viii) and (ix)). 


With respect to method of filing rules, 
the report must be filed on the latest 
available Form 5500 in accordance with 
the Form’s special instructions for 
abandoned plans terminated pursuant to - 
§ 2578.1. The instructions to the Form 


5500 do not currently address plans 


terminated pursuant to § 2578.1. Until 
such time as the Department revises the 
instructions to the Form 5500 to reflect 
the requirements of § 2520.103—13, the 
terminal report should be completed in 
accordance with temporary instructions 
which will be posted on the Abandoned 
Plan section of EBSA’s website and the 
EFAST website. 

The proposed regulation provided 
that the filing of a terminal report with 
the Department would be accomplished 
when a report meeting the requirements 
of proposed § 2520.103—13 is furnished 
to the Department as an attachment to 
the notice described in § 2578.1(d)(2)(ix) 
(i.e., the final notice). This provision 
was eliminated from the final regulation 
in order to preserve maximum 
flexibility with respect to the filing 
requirements of the special terminal 
report. Initially, all terminal reports will 
be filed as attachments to final notices. 
Upon implementation of an electronic 
filing system for the Form 5500 Annual 
Return/Report, the Department 
anticipates that terminal reports filed by 
QTAs also will be filed electronically, 
rather than as an attachment to the final 
notice. 

Paragraph (e) of § 2520.103-13 
addresses concerns regarding the 
responsibilities of QTAs under part 1 of 
title I of ERISA. This paragraph clarifies 
that a QTA is not subject to the 
generally applicable reporting 
requirements in part 1 of title I of 
ERISA, and that the filing of a report in 
accordance with this section does not 
relieve the plan’s administrator (within 
the meaning of section 3(16) of ERISA) 
of any obligation it has under ERISA. 
Similarly, any failure by the QTA to 
meet the requirements of 29 CFR 
2520.103—13 does not for that reason 
make the QTA subject to the 
requirements of part 1 of title I of 
ERISA, although it would prevent 
compliance with § 2578.1. 

One commenter recommended an 
extension of the deadline for filing the 
report. The commenter was concerned 
that 60 days would be an insufficient 
period of time to complete and file the 
report. As noted above, the proposal 
required the report to be filed within . 
two months after the month in which all 
of the plan’s affairs have been 
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completed. In many cases, depending 

on when the plan’s affairs have been 
completed, the time for filing actually 
will be in excess of 60 days. After 
careful consideration of this issue, it is 
the Department’s view that the proposed 
time period is adequate given the ; 
simplified reporting requirements of the 
report. See § 2520.103—13(d). 

A new provision was added to the 
report to enable the Department to 
collect data on the extent to which 
abandoned plans hold assets for which 
there is not a readily ascertainable fair 
market value, (e.g., limited partnership/ 
joint venture interests, employer ; 
securities, participant loans, defaulted 
mortgages and bonds, and other 
employer real property). See 
§ 2520.103-13(b)(5). Under this 
provision, a QTA is required to identify 
and report the fair market value and 
method of valuation of any assets with 
respect to which there is no readily 
ascertainable fair market value. As 
noted above, in the discussion regarding 
a QTA’s duties with respect to these - 
assets in connection with winding up an 
abandoned plan, the Department also 
will use the information reported to 
ensure that QTAs are acting reasonably 
and in good faith with respect to such 
assets. 

E. Regulatory Impact Analysis 
Summary 

This regulatory initiative comprises 
three separate regulations. The first, 
entitled Termination of Abandoned 
Individual Account Plans (29 CFR 
2578.1), establishes a procedure that 
financial institutions holding assets of 
abandoned individual account pension 
plans may follow to terminate the plan 
and distribute benefits to the plan’s 
participants and beneficiaries, with 
limited liability. The first regulation 
includes, as appendices, model forms 
that can be used to provide the notices 
required under the regulatory 
termination procedures. The second 
regulation, entitled Safe Harbor for 
Distributions from Terminated 
Individual Account Plans (29 CFR 
2550.404a-3), provides a fiduciary safe 
harbor for making distributions from 
terminated plans on behalf of 
participants and beneficiaries who fail 
to make an election regarding a form of 
benefit distribution. The third 
regulation, entitled Special Terminal 
Report for Abandoned Plans, establishes 
a simplified method for filing a terminal 
report for abandoned individual account 
plans. The Department is also 
publishing, simultaneously with this 
regulatory initiative, a final class 
exemption for services provided in 


connection with the termination of 
abandoned individual account plans. As 
described further in the preamble to the 
exemption, published elsewhere in this 
issue of the Federal Register, the 
Department has taken into account the 
availability of conditional relief under 
the exemption, which the Department 
believes is essential to achievement of 
the purposes underlying these 
regulations, in assessing the economic 
costs and benefits of the regulations. 
These regulations address the 
problems caused when the employer 
sponsor of an individual account 
pension plan abandons the plan, 
relinquishing the responsibility to either 
administer the plan or to appoint an 
administrator. The assets of such plans 
often languish in financial institutions 


‘that hold the funds under a limited 


delegation of authority without the 
power to distribute them. The 
establishment of the standards and 
procedures set forth in these regulations 
will reduce the difficulties that 
participants and beneficiaries often face 
in seeking to gain access to the account 
balances attributable to them under an 
abandoned plan. By establishing an 
efficient method of winding up the 
plan’s affairs and distributing account 
balances, the regulations will also 
eliminate unnecessary expenses that are 
charged to the plan assets being 
passively held by the financial 
institution and increase the likelihood 
that participants and beneficiaries will 
receive the benefits due them under 
abandoned plans. The following section 
summarizes the Department’s economic 
analysis of these regulations. Additional 
sections describe the basis of the 
analysis and the Department’s 
conclusions in more detail. 

Although abandoned plans will pay 
certain additional costs as a result of 
these regulations, their qualitative and 
quantitative benefits are expected to be 
substantial. Most significantly, they will 
produce the qualitative benefit of 
facilitating voluntary, timely, efficient - 
termination of abandoned plans. These 
regulations will encourage appropriate 
financial institutions to serve as QTAs 
to wind up the affairs of abandoned 
plans. The regulations’ requirements for 
timing and content of notices to the 
Department and to participants and 
beneficiaries; specification of QTA 
obligations with respect to the condition 
of plan records, the selection and 
monitoring of service providers, and the 
payment of fees and expenses; and 
standards for plan amendments all 
protect the benefits of affected 
participants and beneficiaries in the 
termination of abandoned plans. 


The orderly termination of abandoned 
plans will also produce quantitative 
benefits by maximizing the account 
balances ultimately payable to 
participants and beneficiaries. First, 
prompt, efficient termination of an 
abandoned plan will eliminate future 
administrative expenses charged to the 
plan that would otherwise diminish the 
plan’s assets. Second, through the 
specific standards and procedures, the 
regulations will reduce the overall cost 
of terminating an abandoned plan. 

The regulations will result in 
abandoned plans’ incurring costs to 


‘wind up their affairs. However, the 


magnitude of such costs is meaningful 
only when compared to the savings that 
will result from reliance on the 
regulations’ procedures and termination 
of the plans. The Department’s analysis, 
detailed below, shows that, although a 
plan’s termination costs in some cases 
may exceed the anticipated 
administrative cost savings in the actual 
year of termination, the administrative 
cost savings produced by the 
termination will exceed the termination 
costs by the year next following 
termination. To the extent that a plan, 

if not terminated, would have continued 
to be abandoned for more than one year, 
therefore, the aggregate savings resulting 
from termination will substantially 
exceed the termination costs, resulting 
in a substantial preservation of plan 
assets and larger benefits for 
participants and beneficiaries. 

Because the specific circumstances of 
abandoned plans are thought to vary 
considerably, the Department’s 
quantitative estimates of savings from 
efficiency gains are subject to some 
uncertainty. Regardless of the variations 
in termination costs across the spectrum 
of abandoned plans, however, if the 
regulations are successful in reducing 
termination costs in the aggregate by 10 
percent, the Department estimates that 
they would reduce the aggregate (one- 
time) cost of terminating the currently 
existing abandoned plans by at least 
$800,000. If the regulations further 
increase efficiency in the termination 
process and therefore reduce 
termination costs by 20 percent overall, 
about $1.7 million in aggregate ~ 
termination costs will be saved. Under 
this assumption, the benefits of 
terminating existing abandoned plans 
under these regulations will exceed the 
administrative costs these plans would 
otherwise incur by about $900,000, even 
in the year of termination. For the 
estimated currently existing abandoned 
plans, this net benefit is expected to 
increase to $6.6 million, if it is 
presumed that abandonment would 


continue for a year beyond the year of 


20832 Federal Register / Vol. 


71, No. 77/Friday, April 21, 2006/Rules and Regulations 


termination, and to $27 million, if 
abandonment continued instead for an 
additional four years beyond the year of 
termination. 

Similar effects will be seen for the 
somewhat smaller number of plans that 
become abandoned and are terminated 
in future years. In future years, 
termination of an additional 1,650 plans 
- that become abandoned annually is 
expected to result in a net benefit 
ranging from about $400,000 to $2.7 
million at the year beyond the year of 
termination or to $14.5 million at the 
fourth year beyond the year of 
termination. A more detailed discussion 
of the data, assumptions, and 
methodology underlying this analysis 
will be found below. 


Executive Order 12866 Statement 


Under Executive Order 12866, the 
Department must determine whether a 
regulatory action is “significant” and 
therefore subject to the requirements of 
the Executive Order and review by the 
Office of Management and Budget 
(OMB). Under section 3(f) of the 
Executive Order, a “significant 
regulatory action”’ is an action that is 
likely to result in a rule (1) having an 
annual effect on the economy of $100 
million or more, or adversely and 
materially affecting a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local or tribal 
governments or communities (also 
referred to as “economically 
significant’); (2) creating serious 
inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raising novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. OMB has determined that this 
action is significant under section 3(f)(4) 
because it raises novel legal or policy 
issues arising from the President’s 
priorities. Accordingly, the Department 
has undertaken an analysis of the costs 
and benefits of the regulations. OMB has 
reviewed this regulatory action. 


Costs 


Termination of Abandoned Individual 
Account Plans (29 CFR 2578.1) 


This regulation establishes the 
process for terminating abandoned 
plans. It will have the effect of causing 
abandoned plans to incur certain costs 
in connection with termination and 
distribution of their assets. These costs 


include, among others, the costs 
associated with determining whether 
the plan is abandoned; notifying 
participants, beneficiaries, and the 
Federal government of the 
abandonment; distributing benefits to 
participants and beneficiaries; and 
reporting the termination of the plan to 
the Federal government. 

Estimation of the total cost 


_attributable to this regulation depends 


on the number of abandoned plans to 
which it will apply. To estimate the 
number of abandoned plans, the 
Department examined information on 
Form 5500 filings that describes the 
contribution and distribution activity of 
individual account pension plans. This 
data, although, not conclusive as to 
whether a plan has been abandoned, 
was considered the only reliable source 
of information available for 
approximating the total number of 
abandoned plans. 

Using 1999 plan year data, the 
Department first ascertained the number 
of plans that had filed a Form 5500 
indicating both no contributions 
received by the plan and no 
distributions made to participants or 
beneficiaries. The Department then 
examined Form 5500 filings for these 
same plans for each subsequent year 
from 2000 to 2002 to determine 
whether, at any time during those years, 
the plans had received contributions or 
made distributions. The Department 
considered a plan to be abandoned, for 
purposes of this analysis, if neither 
activity was reported for the plan 
throughout this entire period. The 
Department emphasizes that it adopted 
this methodology merely to produce a 
reasonable estimate of existing 
abandoned plans for the purpose of 
conducting this economic analysis; the 


Department’s use of this methodology is 


not intended to reflect a view on the 
regulatory requirements for finding 
abandonment; nor does it indicate any 
view regarding whether a particular 
plan included in this survey was or is 
in fact abandoned. 

This approach yielded an estimate of 
approximately 4,000 plans currently 
existing in a state of abandonment. 
Because witnesses before the Working 
Group had indicated that most 
abandoned plans are small plans with 
20 or fewer participants, the Department 
estimated that the estimated 4,000 
abandoned plans would cover 78,500 
participants. Other analysis of Form 
5500 data suggested'that, in the future, 
an estimated additional 1,650 plans, 
with an aggregate 33,000 participants, 
and an estimated $868 million in assets, 
may become newly abandoned 
annually. 


The Department notes that this use of 
Form 5500 data to estimate the number 
of abandoned plans results in a fair 
degree of uncertainty. For example, © 
these estimates do not include an 
estimate of abandoned plans that did 
not file a Form 5500 in 1999 or a later 
year. Further, each plan counted within 
the 4,000-plan estimate represents a 
plan for which an annual report was 
actually filed, indicating that some 
administrative activities were 
conducted on behalf of the plan and 
suggesting that circumstances other than 
abandonment may explain the apparent 
lack of financial activity.25 Testimony 
by service providers before the Working 
Group and information gathered under 
NEPOP indicate, however, that a plan 
may be abandoned despite evidence of 
some continued administrative activity. 
Although the Department acknowledges 
the uncertainty of its assumptions, the 
methodology described above provides 
the best available basis for reaching an 
estimate of the number of abandoned 
plans for purposes of assessing the 
relative costs and benefits of this 
regulation. 

The Department has estimated the net 
impact of the regulation by comparing 
the ongoing administrative costs of 
maintaining an abandoned plan with 
the cost of terminating such a plan. 
Assuming that termination costs will be 
significantly affected by the degree to 
which plan administration was 
maintained following abandonment, the 
Department expected an inverse 
relationship between continuing 
administration and termination costs of 
abandoned plans, such that a well- 
maintained plan would be less costly to 
terminate and a less-well-maintained 
plan would be relatively more costly to 
terminate. 

Based on available information 
regarding plans in general, the ongoing 
administrative costs for abandoned 
plans are estimated to range from 
approximately $900 to $3,000 per plan 
annually, or $3.5 million to $11.8 
million annually for 4,000 currently 
abandoned plans. Testimony before the 
Working Group indicated that 
terminating an abandoned plan can add 
ten percent to the ordinary expenses 
related to plan administration. As such, 
termination costs are expected to range 
from $1,000 to $3,300 per plan, or $3.9 
million to $13 million for all currently 
abandoned plans.?® Weighting the 


25 For example, in any particular year, a profit 
sharing plan may not receive any contributions, 
without there being any imputation of 
abandonment. 

26 One commenter on the proposed regulations 
suggested that the Department’s estimate of the 
costs of terminating abandoned plans was too low, 
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number of abandoned plans equally 
between those that have been more and 
less well-maintained produces an 
aggregate annual administrative cost for 
4,000 abandoned plans of 
approximately $7.7 million; the one- 
time cost to terminate these same plans 
would be $8.4 million. Similarly, the 
annual administrative costs for the 
1,650 additional plans estimated to 
become abandoned annually in the 
future is estimated at $3.2 million, 
while the one-time cost of terminating 
those plans would be $3.5 million 
annually. 

Regardless of whether costs of 
terminating abandoned plans would 
exceed ongoing administrative costs in 
the year the plans are terminated, the 
future savings of eliminating continuing 
administrative expenses that result from 
termination will quickly exceed those 
termination expenses. The Department 
expects, however, that the one-time 
termination costs under this regulation 
may actually be less than one year’s 
ongoing administrative expenses for 
such plans because its specific 
standards and procedures will increase 
the efficiency of terminating abandoned 
plans. The aggregate savings that would 
arise from this greater efficiency is 
subject to uncertainty. However, each 10 
percent reduction in the cost of 
termination is assumed to produce 
savings in excess of $800,000. Assuming 
that this regulation reduces the costs of 
terminating abandoned plans by at least 
20 percent, $1.7 million in termination 
costs will be saved, and total one-time 
termination costs would amount to $6.7 
million. Savings of about $700,000 
would arise from greater efficiency in 
terminating plans that become 
abandoned in each future year, reducing 
ongoing estimated annual termination 
costs from $3.5 million to $2.8 million. 

In response to public comments on 
the proposals, as explained above, the 
Department has modified the two model 
notices (the Notice to the Department 
and the Final Notice) to provide QTAs 
with the opportunity to inform the 
Department of knewn delinquent 
contributions. Because this modification 
imposes only a very small additional 
cost relative to the overall range of cost 
estimates for the regulation, the 
Department has not increased its cost 
estimates for these two model notices. 


particularly for plans that had been poorly 
administered for some time after abandonment. 
This commenter suggested that termination of a 

. neglected plan could take up to ten hours per 
participant. The Department recognizes the 
difficulty of anticipating actual termination costs 
for specific plans and has therefore developed an 
estimate based on a range.of such costs, which the 
Department continues to consider adequate and 
appropriate for purposes of estimation. 


The Notice to the Department and the 
Final Notice are discussed more fully 
below in the section of the preamble on 
the Paperwork Reduction Act. 


Safe Harbor for Distributions From 
Terminated Individual Account Plans 
(29 CFR 2550.404a—3) 


The safe harbor provided in section 
2550.404a—3 requires a notice to be 
furnished to participants and 
beneficiaries informing them of the’ 
plan’s termination and the options 
available for distribution of their 
account balances. The Department’s 
estimate of the number of notices that 
will be sent and the cost for these 
notices is based on the number of 
missing or non-responsive individuals 
whose account balances are likely to be 
directly transferred by a fiduciary. 

Based on data about terminating plans 
that are not abandoned plans from the 
year 2000 Form 5500 Annual Report, 
the Department estimates that, annually, 
there are 2.3 million participants and 
beneficiaries in terminating plans. 
Although it is not known how many of 
these participants and beneficiaries will 
fail to make an election concerning 
distribution of their benefits, other 
information about participants and 
beneficiaries in defined benefit plans 
has led the Department to assume that 
approximately one percent, or 23,500, 
individuals will fail to do so annually. 
As such, it is estimated that plan 
administrators will be required to 
furnish 23,500 notices to participants in 
order to take advantage of the safe 
harbor under section 404(a). The cost for 
these notices, at two minutes per notice 
and $.38 each for mailing, is $62,170. 


Special Terminal Report for Abandoned 
Plans (29 CFR 2520.103—13) 


The Department has modified the 
proposed regulation for simplified 
reporting for abandoned plans to add a 
provision to collect data on abandoned 
plan assets for which there is not a 
readily ascertainable fair market value. 
Despite this minor modification, the 
Department has not attributable any 
costs to the changes in reporting for 
abandoned plans provided by this 
regulation. This simplified reporting is 
treated, for purposes of this analysis, as 
a benefit to abandoned plans, as 


_ explained below. 


Benefits 


Termination of Abandoned Individual 
Account Plans (29 CFR 2578.1) 


The final regulation has both 
qualitative and quantitative benefits. 
The standards and procedures it 
provides will encourage timely, efficient 


termination of abandoned plans and 
appropriate, careful distribution of 
account balances, thereby increasing the 
benefit security of participants and 
beneficiaries. The regulation’s 
requirements for timing and content of 
notices to the Department and to the 
participants and beneficiaries; 
specification of QTA obligations with 
respect to the condition of plan records, 
selection and monitoring of service 
providers, and payment of fees and 
expenses; and standards for plan 
amendments protect the benefits of 
participants and beneficiaries during the 
termination of abandoned plans. 

The orderly termination of abandoned 
plans will also produce quantitative 
benefits by maximizing account 
balances ultimately payable to 
participants and beneficiaries. First, 
prompt, efficient termination of an 
abandoned plan will eliminate future 
administrative expenses that would 
otherwise diminish the plan’s assets. 
Second, application of the regulation’s 
specific standards and procedures will 
reduce costs of termination. Both of 
these effects will reduce the extent to 
which benefits held in individual 
accounts under abandoned plans are 
drawn upon to pay for expenses. 

The most significant qualitative 
benefit of the regulation will arise from 
encouraging QTAs to terminate 
abandoned plans. Absent the standards 
and procedures of this regulation, 
including its provisions limiting a 
QTA’s liability in certain circumstances, 
the institutions holding assets of 
abandoned plans would likely lack the 
necessary authority and/or incentive to 
properly terminate the plans and 
distribute benefits. Termination of 
abandoned plans further will produce 
the benefit of making previously 
inaccessible plan accounts available to 
the participants and beneficiaries of 
abandoned plans. The regulation’s 
specifications for how the QTA should 
wind up the affairs of an abandoned 
plan will also protect benefits in the 
course of that process. 

Benefits ultimately payable to 
participants and beneficiaries will be 
maximized in two important ways. 
First, termination will eliminate future 
administrative expenses that would 
diminish plan assets (and therefore 
participant account balances). Second, 
the regulation’s specific standards and 
procedures will reduce the costs 
associated with plan termination. Each 
of these effects will moderate the extent 
to which benefits will be reduced due 
to either continued administration or 
termination. 

The magnitude of the costs incurred 
by a plan to wind up its affairs under 
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this regulation is meaningful only when 
compared to the savings of future 
administrative expenses that will also 
-result from termination. A comparison 
of termination costs with administrative 
savings is complicated by the fact that 
the termination costs will be incurred 
only once, while the savings in 
eliminated administrative costs will 
accrue throughout the years during 
which the plan would have continued 
to exist in its abandoned state. In order 
to assess the balance of costs and 
benefits, the Department has estimated 
the present value of future ongoing 
administrative expenses using a three 
percent discount rate over a period from 
one year to five years after termination. 


The actual. duration of abandonment 


cannot be determined with certainty; 
however, a period from one to five years 
is thought to offer a reasonable 
illustration of potential administrative 
cost savings that could arise in future 
years from the termination of 
abandoned plans. 

The comparison of estimated 
termination costs of $8.4 million with 
the present value of future 
administrative costs discounted over the 
range of durations noted above shows 
that. while termination costs are 
estimated to exceed the estimated $7.7 
million savings of administrative 
expenses in the year of termination, the 
present value of administrative 
expenses that would otherwise be paid 
in the year following termination 
exceeds the estimated termination cost 
by $6.6 million, resulting in a 
substantial preservation of account 
balances and therefore retirement 
benefits. The present value of 
administrative expenses that would 
otherwise be paid over the five years 
following termination exceeds the 
termination cost by $27 million. 
Similarly, the cost of termination of the 
1,650 additional plans assumed to 
become newly abandoned each year 
would be slightly greater than 
eliminated administrative costs for the 
year of termination, bu* termination 
would have the effect of eliminating 
over $2.8 million in administrative 
expenses by the end of the next year 
following termination, and $11.6 
million if those plans had remained 
abandoned for five years. These net 
benefits would also represent account 
balances preserved for retirement 
benefits. 

As noted earlier, the estimates of 
reduction in termination costs that 
might arise from efficiency gains due to 
this regulation’s specific standards and 
procedures are subject to some 
uncertainty. However, each 10 percent 
reduction in the cost of terminating 


abandoned plans under these new 
standards is assumed to produce savings 
in excess of $800,000. Assuming that 
the specific provisions of the regulation 
will increase efficiency and reduce costs 
by at least 20 percent, an additional $1.7 
million in termination costs will be 
saved, further preserving retirement 
benefits for participants and 
beneficiaries of currently abandoned 
plans. With that assumption, the 
benefits of these terminations would be 
estimated to exceed their costs by about 
$900,000 in the year of plan 
termination. Efficiency gains for the 
1,650 plans that become abandoned 
from year to year would be expected to 
amount to $710,000 annually, such that 
the benefits of terminating these 
abandoned plans would exceed their 
termination costs by about $400,000 
each year. 


Safe Harbor for Distributions From 
Terminated Individual Account Plans 
(29 CFR 2550.404a-—3) 


By providing a safe harbor for plan 
fiduciaries that directly transfer 
individual account balances to 
appropriate investment vehicles, this 
regulation will increase retirement 
security and reduce fiduciaries’ 
uncertainty regarding how to comply 
with ERISA section 404(a). The benefits 
of greater retirement savings protection 
for participants and increased certainty 
for fiduciaries under the safe harbor 
cannot be specifically quantified. 

The regulation will provide 
qualitative benefits to fiduciaries by 
affording them greater assurance of 
compliance and reduced exposure to 
risk; the substantive conditions of the 


_ safe harbor will benefit many former 


participants by directing their 
retirement savings to appropriate 
retirement savings investment vehicles 
that minimize risk and offer 
preservation of principal and liquidity. 


Special Terminal Report for Abandoned 
Plans (29 CFR 2520.103-13) 


This regulation provides for 
simplified reporting to the Department 
for QTAs that wind up the affairs of an 
abandoned plan. The time savings 
resulting from abbreviated reporting 
requirements will reduce administrative 
costs for abandoned plans and preserve 
account balances, resulting in increased 

-benefits to participants and 
beneficiaries. 


Paperwork Reduction Act Statement 


As part of its continuing effort to 
reduce paperwork and respondent 
burden, the Department of Labor 
conducts a preclearance consultation 
program to provide the general public 


and Federal agencies with an 
opportunity to comment on proposed 
and continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 (PRA 
95) (44 U.S.C. 3506(c)(2)(A)). This helps 
to ensure that requested data will be 


‘provided in the desired format, that the 


reporting burden (time and financial 
resources) imposed on respondents is 
minimized, that collection instruments 
are clearly understood, and that the 
Department can properly assess the 
impact of its collection requirements on 
respondents. 

The Department first solicited 
comments concerning the information 
collection request (ICR) included in the 
Proposed Regulations on Termination of 
Abandoned Individual Account Plans 
(29 CFR 2578.1), the Proposed Safe 
Harbor for Rollovers From Terminated 
Individual Account Plans (29 CFR 
2550.404a—3), and the Proposed Class 
Exemption for Services Provided in 
Connection with the Termination of 
Abandoned Individual Account Plans 
when these documents were published 
in the Federal Register on March 10, 
2005 (70 FR 12046). No comments were 
received from the public about the hour 
and costs burdens attributed to the 
information collection request (ICR). 
The ICR was reviewed by OMB and 
approved on April 11, 2005, under the 
control number 1210-0127. Subsequent 
to this approval, the ICR was changed to 
include in the ICR the hour burden for 
the Department’s Class Exemption for 
the Establishment, Investment and 
Maintenance of Certain Individual 
Retirement Plans Pursuant to a 
Mandatory Distribution (69 FR 57964). 
OMB approved the change to the ICR on 
September 19, 2005, under the same 
control number. The OMB approval will 
oxpies on April 30, 2008. 

urrently, the Department is soliciting 
comments concerning revisions in the 
burden estimates for the ICR resulting 
from the promulgation of these final 
regulations, in particular with respect to 
the Termination of Abandoned 
Individual Account Plans Regulation 
(29 CFR 2578.1) (the Abandoned Plan 
Regulation) and the Class Exemption for 
Services Provided in Connection with 
the Termination of Abandoned 
Individual Account Plans (published 
simultaneously with this document) 
(the QTA Exemption). The Department 
has submitted the revised ICR to OMB 
in accordance with 44 U.S.C. 3507(d) for 
review of its information collections. All 
other paperwork burdens covered by the 
ICR, including the recordkeeping 
burden under the Department’s Class 
Exemption for the Establishment, 
Investment and Maintenance of Certain 
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Individual Retirement Plans Pursuant to 

‘a Mandatory Distribution (69 FR 57964), 
which are included in this ICR under 
the OMB approval described above, 
remain unchanged. The following 
discussion describes only the changes in 
the burden estimates for which the 
Department is now seeking OMB 
approval. A copy of the ICR may be 
obtained by contacting the person listed 
in the PRA addressee section below. 
The Department and OMB are 
particularly interested in comments 
that: 

e Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, © 
e.g., permitting electronic submission of 
responses. 

Comments should be sent to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 20503; 
Attention: Desk Officer for the 
Employee Benefits Security 
Administration. Although comments 
may be submitted through June 20, 2006 
OMB requests that comments be 
received within 30 days of publication 
of the Notice of Final Rulemaking to 
ensure their consideration. 

PRA Addressee: Address requests for 
copies of the ICR to Susan G. Lahne, 
Office of Policy and Research, U.S. 
Department of Labor, Employee Benefits 
Security Administration, 200 
Constitution Avenue, NW., Room N- 
5647, Washington, DC 20210. 
Telephone: (202) 693-8410; Fax: (202) 
219-5333These are not toll-free 
numbers. 


’ Abandoned Plan Regulation (29 CFR 
2578.1) 


The information collection provisions 
of these rules are intended to ensure 
that, in the case of an abandened plan, 
a plan sponsor has been determined to 
be unavailable to fulfill its 
responsibilities to the plan before 
further action is taken by a QTA; to 


* 


facilitate federal oversight of the actions 
taken by a QTA in winding up the 
affairs of an abandoned plan; to ensure 
that participants and beneficiaries are 
apprised of actions that might affect 
their rights and benefits under the plan; 
and to provide for a final notice and 
reporting regarding the resolution of the 
affairs of the plan. The Department has 
included model notices that may be 
used to satisfy these notice requirements 
and has provided for reporting in the 
format of the Form 5500 for purposes of 
minimizing compliance burden. 

The Department has modified the 
requirements for the content of the 
notices to the Department under the 
final Abandoned Plan Regulation to 
require a QTA to report any delinquent 
contributions discovered in the course 
of terminating an abandoned plan in 
either the Notice to the Department or 
the Final Notice. The regulation 
provides that, if a QTA: provides such 
information to the Department in either 
notice, nothing in the regulations will 
be construed to require the QTA to 
collect the delinquent contributions. 
Although a QTA may elect to report 
delinquent contribution information in 
either notice, for purposes of this 
estimation of paperwork burden, the 
Department has assigned the cost 
adjustment solely to the Final Notice 
(paragraph (d)(2)(ix)). 

The Department estimates, based on 
its experience in NEPOP in providing 
assistance to identify and terminate 
abandoned plans over the last two years, 
that QTAs will report delinquent 
contributions in approximately 14 
percent of abandoned plan terminations. 
Therefore, the Department estimates 
that 560 respondents (14 percent of 
4,000 QTAs terminating the existing 
abandoned plans) will complete the 
new section in either the Notice to the 
Department or the Final Notice. 
Similarly, for plans that will be 
abandoned in the future, the 
Department has estimated that 244 
respondents (14 percent of 1,650 QTAs 
terminating plans that newly become 
abandoned each year) will complete the 
new section in each subsequent year. 
Accordingly, the Department has 
adjusted the cost burdens for these 
notices to account for the additional 
information collection. 

For the 560 QTAs that will require an 
estimated 15 minutes to complete the 
notice, the cost burden will rise to 
$9,492; for the remaining 3,440 QTAs 
that need only the originally estimated — 
10 minutes to complete the notice, the 
cost burden will’ be $38,872. After 
adding the costs of supplies and 
postage, the aggregate cost burden for 
this notice is estimated at $ 52,364. 


(Mailing, including the cost of the 
Terminal Report that will be filed with 
the Final Notice, remains the same, at 
an estimated $1.00 each, for a total cost 
of $4,000.) Estimated annual costs for 
future abandoned plans, derived in a 
similar fashion, are increased to $3,915 
annually for QTAs reporting delinquent 
contributions and remains $16,035 
annually for QTAs not reporting 
delinquent contributions, for a total, 
including supplies and postage, of 
$21,733 for 1,650 plans annually. 


QTA Exemption 


Under the regulation on Termination 
of Abandoned Individual Account 
Plans, a QTA that terminates an 
abandoned plan is permitted, under 
certain specified conditions, to 
distribute account balances by directly 
transferring or depositing them into an 
individual retirement plan or account. 
The QTA exemption, also published in 
final form in today’s Federal Register, 
provides relief from the restrictions of 
section 406(a)(1)(A) through (D), - 
406(b)(1) and (b)(2) of ERISA and from 
the taxes imposed by section 4975(a) 
and (b) of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 
for a QTA to select itself, or an affiliate, - 
as a service provider to the plan. The 
exemption also permits QTAs, under 
the specified conditions, to receive 
payment from the plan for providing 
services in connection with plan 
termination. In addition, the exemption 
permits a QTA to designate itself, or an 
affiliate, as the provider of the 
investment vehicle to which 
distributions from a terminated 
abandoned plan are directly transferred 
when participants or beneficiaries fail to 
make an election as to the form of the 
distribution. The Department has 
modified the proposed exemption to - 
permit QTAs to receive payment from 
the plan for services rendered before 
becoming a QTA, provided that the 
services are performed pursuant to a 
written agreement previously entered 
into with the plan sponsor and that such 
agreement is provided to the 
Department, together with a statement 
under penalty of perjury. This new 
requirement imposes a small paperwork 
burden on QTAs that is in addition to 
the recordkeeping requirement 
previously approved under this ICR. 

Inasmuch as banks, insurance 
companies, and other financial 
institutions acting as QTAs to provide 
services to abandoned plans will act in 
accordance with customary business 
practices in entering into this type of 
transaction, the Department assumes 
that both the added requirement of 
providing the written agreement to the 
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Department, like the previously 
established recordkeeping requirement, 


will be handled by the QTA and will be . 


small. Accordingly, the Department. 

believes that its prior assumption of one 

hour of burden for compliance with the 
paperwork requirements of the 
exemption continues to be sufficiently 
conservative to encompass the small 
additional burden of proViding a copy of 
the written agreement and a statement 
under penalty of perjury. The 

Department has therefore not increased 

its estimate of burden with respect to 

the exemption. 

Type of Review: Currently approved 
collection. 

_ Agency: Employee Benefits Security 
Administration, Department of Labor. 
Title: Termination of Abandoned 

Individual Account Plans. 

OMB Number: 1210-0127. 

Affected public: Individuals or 
households; business or other for-profit; 
not-for-profit institutions. 

Respondents: Existing approval: 
44,123; New request: 44,123. 

Responses: Existing approval: 
164,240; New request: 164,240. 

Frequency of Response: On occasion. 

Estimated Total Burden Hours: 
Existing approval: 7,313; New request: 
7,313. 

Total Annualized Capital/ Start-Up 
Costs: Existing approval: $652,300; New 
request: $658,679. 

Total Annual Costs: Existing 
approval: $336,000; New request: 
$337,600. 

Total Annualized Costs: Existing 
approval: $988,000; New request: 
$996,279. 


Regulatory Flexibility Act Statement 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) (RFA) imposes 
certain requirements with respect to 
Federa! rules-that are subject to the 
- notice and comment requirements of 
section 553(b) of the Administrative 
Procedure Act (5 U.S.C. 551 et seq.) and 
are likely to have a significant economic 
impact on a substantial number of small 
entities. Unless an agency certifies that 
a rule will not have a significant 
economic impact on a substantial 
number of small entities, section 604 of 
the RFA requires that the agency present 
a final regulatory flexibility analysis at 
the time of the publication of the Notice 
of Final Rulemaking describing the 
impact of the rule on small entities. 
Small entities include small businesses, 
organizations and governmental 
jurisdictions. 

For purposes of analysis under the 
RFA, EBSA proposes to continue to 
consider a small entity to be an 
employee benefit plan with fewer than 


100 participants. The basis of this 
definition is found in section 104(a)(2) 
of ERISA, which permits the Secretary 
of Labor to prescribe simplified annual 
reports for pension plans that cover 
fewer than 100 participants. Under 
section 104(a)(3), the Secretary may also 
provide for exemptions or simplified 
annual reporting and disclosure for 
welfare benefit plans. Pursuant to the 
authority of section 104(a)(3), the 
Department has previously issued at 29 
CFR '2520.104—20, 2520.104—21, 


_2520.104—41, 2520.104—46 and 


2520.104b—10 certain simplified 
reporting provisions and limited 
exemptions from reporting and 
disclosure requirements for small plans, 
including unfunded or insured welfare 
plans, covering fewer than 100 
participants and which satisfy certain 
other requirements. 

Further, while some large employers 
may have small plans, in general small 
employers maintain most small plans. 
Thus, EBSA believes that assessing the 
impact of these rules on small plans is 
an appropriate substitute for evaluating 
the effect on small entities. The 
definition of small entity considered 
appropriate for this purpose differs, 
however, from a definition of small 
business which is based on size 
standards promulgated'by the Small 
Business Administration (SBA) (13 CFR 
121.201) pursuant to the Small Business 
Act (15 U.S.C. 631 et seq.). EBSA 
therefore requested comments on the 
appropriateness of the size standard 
used in evaluating the impact of the 
proposed rules on small entities. No 
comments were received. 

For purposes of analyzing the 
economic impact of this regulation, the 


- Department has assumed that all 


abandoned plans are small plans. As 
explained earlier in the regulatory 
analysis for these regulations, the final 
rules will have a significant beneficial 
economic impact on a substantial 
number of small entities. Efficiency 
gains are assumed to arise from the 
provision of specific standards and 
procedures for terminating abandoned 


_ plans and the resolution of uncertainty 


concerning what are reasonable efforts 
to satisfy these standards. The model 
notices provided as part of the 
regulations are also intended to 
minimize compliance burdens. In an 
effort to provide a sound basis for this 
conclusion, EBSA prepared an initial 
regulatory flexibility analysis when the 
proposed regulations were published. 
Financial institutions and service 
providers that commented on the 
proposed regulations were appreciative 
of the Department's efforts to establish 
guidelines to assist them in terminating 


abandoned plans and distributing 
benefits to participants and 
beneficiaries. Changes that have been 
made to the final regulations are, for the 
most part, clarifications and 
explanations of the proposed rules. No 
comments were received that related 
specifically to small plan issues and 
plan termination. Comments related to 
abandoned plans in general, the 
majority of which are small plans, have 
been discussed earlier in the preamble. 

The final rules will have an impact on 
participants and beneficiaries, 
abandoned individual account plans, 
entities that provide a variety of services 
to plans, and financial institutions and 
entities acting as QTAs that undertake 
the termination of individual account 
plans that have been abandoned. 


Termination of Abandoned Individual 
Account Plans (29 CFR 2578.1) 


As explained earlier in the preamble, 
in drafting the final regulations, the 
Department relied on recommendations 
in a 2002 report to the ERISA Advisory 
Council by the Working Group on 
Orphan Plans. Witnesses before the 
Working Group recommended that 
regulatory action be undertaken to 
encourage the early termination of 
abandoned plans and distribution of 
their assets to participants and 
beneficiaries. The conditions set forth in 
this regulation are intended to facilitate 


* voluntary, safe, and efficient 


terminations of abandoned plans and to 
increase the likelihood that participants 
and beneficiaries will receive the 
greatest retirement benefit practicable 
under the circumstances. The final rules 
meet the objectives of providing QTAs 
the authority and incentive they need 
for undertaking to terminate abandoned 
plans by offering them greater certainty 
on how to comply with the 
requirements of ERISA section 404(a), to 
the extent applicable. Streamlined 
procedures for terminating and winding 
up an abandoned plan will reduce some 
of the cost that would otherwise have 
been incurred to terminate abandoned 


plans. 


The Department estimated that there 
are 4,000 currently abandoned plans, 
with 78,500 participants. Anotaer 1,650 
plans, with 33,000 participants, are 
expected to be abandoned annually in 
subsequent years. All plans are assumed 
to be small plans with approximately 20 
participants. Currently, small 
abandoned plans represent less than one 
percent of alksmall plans; the 1,650 
small plans expected to be abandoned 
annually hereafter represent less than ‘/2 
of one petcent of all small plans. The 
5,650 small plans potentially affected, 
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however, may still be considered a 
substantial number. 

Because essentially all abandoned 
plans are assumed to be small plans, the 
more detailed discussion earlier in the 
preamble of the costs and benefits of 
this regulation is directly applicable to 
this analysis of costs and benefits under 
the RFA. In summary, under varying 
assumptions, the net benefits of 
terminating the 4,000 plans currently . 
assumed to be abandoned range from 
$900,000 for efficiency gains to $6.6 
million in administrative cost savings, if 
it is assumed that the plans would 
otherwise have remained abandoned for 
at least one year following the year of 
termination, and to $27 million, if the 
plans would have remained abandoned 
for five years following termination. The 
estimated beneficial impact on small 
plans therefore ranges from $225 per 
plan to $1,650 per plan, or $6,750 per 
plan over five years. The per-plan net 
benefits are very similar for the 1,650 
plans assumed to become newly 
abandoned annually in future years. 

The Department has revised the final 
regulation to allow forfeiture of an 
account with a balance less than the 
estimated share of plan expenses 
allocable to that account. See 
§ 2578.1(d)(2)(ii)(A). Commenters 
requested this option, in part, as an 
alternative to requiring a QTA to 
undertake a costly and time-consuming 
search for account holders with small 
balances, which would frequently result 
in the extinguishment of those small 
accounts. Although not measurable, this 
change may produce additional benefit 
for abandoned plans due to the time 
savings, and participants may benefit 
from increased account balances as a 
result of the reallocations and 
forfeitures. There is no cost to small 


- plans for this option. 


Safe Harbor for Distributions From 
Terminated Individual Account Plans 
(29 CFR 2550.404a—3) 


The final regulation provides safe 
harbor protection under section 404(a) 
of ERISA for fiduciaries that terminate 
small plans and directly transfer 
account balances into specified types of 
investment vehicles in cases in which 
the participant or beneficiary fails to 
elect a form of distribution. This 
regulation benefits fiduciaries by 
providing clarity on how to fulfill 
fiduciary obligations under ERISA and 
plan participants and beneficiaries by 
increasing retirement savings. In 
addition, the two model Notices to 
Participants provided by the 
Department for use in connection with 
the safe harbor will contribute to lower 
administrative costs for small plans that 


terminate. Based on an estimated 78,500 
participants in currently abandoned 
plans, the initial cost to small plans is 
estimated at $207,800. The annual cost 
to ongoing terminating plans is 
considerably less in future years when 
current small abandoned plans will 
have been terminated, an estimated 
$95,820. 

The Department has revised this final 
regulation to permit QTAs that would 
generally, in the absence of participant 
direction, roll over individual account 
distributions into proprietary 
investment vehicles, to choose instead, 
if the QTA’s minimum account 
requirement for such investments is 
greater than $1,000 and greater than the 
amount to be rolled over, to deposit 
such distributions in an interest-bearing 
federally insured bank account or in an 
unclaimed property fund of the State. 
See § 2550.404a—3(d)(iii). This 
alternative and the benefits that will 
accrue to small plans are discussed 
more fully earlier in the preamble. 
There is no cost to small plans for this 
option. 


Special Terminal Report for Abandoned 
Plans (29 CFR 2520.103-13) 


The final regulation provides 
simplified terminal reporting to the 
Department for QTAs that wind up the 
affairs of small abandoned plans. The 
resulting time-savings will reduce 
administrative costs, thereby increasing 
benefits to participants and __ 
beneficiaries. No cost has been 
attributed to the final regulation. 


Congressional Review Act Statement 


This notice of final rulemaking is 
subject to the Congressional Review Act 
provisions of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (5 U.S.C. 801 et seq.) and has been 
transmitted to the Congress and the 
Comptroller General for review. 


Unfunded Mandates Reform Act 
Statement 


For purposes of the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4), as well as Executive Order 
12875, the final rules do not include any 
federal mandate that will result in 
expenditures by state, local, or tribal 
governments in the aggregate of more 
than $100 million, or increased 
expenditures by the private sector of 
more than $100 million. 


Federalism Statement 


Executive Order 13132 (August 4, 
1999) outlines fundamental principles 
of federalism and requires federal 
agencies to adhere to specific criteria in 
the process of their formulation and 


implementation of policies that have 
substantial! direct effects on the States, 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. The final rules do 
not have federalism implications 
because they have no substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Section 
514 of ERISA provides, with certain 
exceptions specifically enumerated, that 
the provisions of Titles I and IV of © 
ERISA supersede any and all laws of the 
States as they relate to any employee 
benefit plan covered under ERISA. The 
requirements implemented in the final 
rules do not alter the fundamental 
provisions of the statute with respect to 
employee benefit plans, and as such 
would have no implications for the 
States or the relationship or distribution — 
of power between the national 
government and the States. 


List of Subjects 
29 CFR Part 2520 


_ Accounting, Employee benefit plans, 
Pensions, Reporting and recordkeeping 
requirements. 


29 CFR Part 2550 


Employee benefit plans, Employee 
Retirement Income Security Act, 
Employee stock ownership plans, 
Exemptions, Fiduciaries, Investments, 
Investments foreign, Party in interest, 
Pensions, Pension and Welfare Benefit 
Programs Office, Prohibited 
transactions, Real estate, Securities, 
Surety bonds, Trusts and Trustees. 


29 CFR Part 2578 


Employee benefit plans, Pensions, 
Retirement. 


= For the reasons set forth in the 
preamble, the Department of Labor 
amends 29 CFR chapter XXV as follows: 


Title 29—Labor 


Subchapter G—Administration and 
Enforcement Under the Employee 
Retirement Income Security Act of 1974 
= 1. Amend subchapter G to add the 
following new part: 


PART 2578—RULES AND 
REGULATIONS FOR ABANDONED 
PLANS 


Sec. 
2578.1 Termination of abandoned 
individual account plans... 


Authority: 29 U.S.C. 1135; 1104(a); 
1103(d)(1). 
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§ 2578.1 Termination of abandoned 
individual account plans. 

(a) General. The purpose of this part 
is to establish standards for the 
termination and winding up ofan 
individual account plan (as defined in 
section 3(34) of the Employee 
Retirement Income Security Act of 1974 
(ERISA or the Act)) with respect to 
which a qualified termination 
administrator (as defined in paragraph 
(g) of this section) has determined there 
is no responsible plan sponsor or plan 
administrator within the meaning of 
section 3(16)(B) and (A) of the Act, 
respectively, to perform such acts. 

(b) Finding of abandonment. (1) A 
qualified termination administrator may 
find an individual account plan to be 
abandoned when: 

(i) Either: (A) No contributions to, or 
distributions from, the plan have been 
made for a period of at least 12 
consecutive months immediately 
preceding the date on which the 
determination is being made; or 

(B) Other facts and circumstances 
(such as a filing by or against the plan 
sponsor for liquidation under title 11 of 
the United States Code, or 
communications from participants and 
beneficiaries regarding distributions) 
known to the qualified termination 
administrator suggest that the plan is or 
may become abandoned by the plan 
sponsor; and 

(ii). Following reasonable efforts to 
locate or communicate with the plan 
sponsor, the qualified termination 
administrator determines that the plan 
sponsor: 

(A) No longer exists; 

(B) Cannot be located; or 

(C) Is unable to maintain the plan. 

(2) Notwithstanding paragraph (b)(1) 
of this section, a qualified termination 
administrator may not find a plan to be 
abandoned if, at any time before the 
plan is deemed terminated pursuant to 
paragraph (c) of this section, the 
qualified termination administrator 
receives an objection from the plan 
sponsor regarding the finding of 
abandonment and proposed 
termination. 

(3) A qualified termination 
administrator shall, for purposes of 
paragraph (b)(1)(ii) of this section, be 
deemed to have made a reasonable effort 
to locate or communicate with the plan 
sponsor if the qualified termination 
administrator sends to the last known 
address of the plan sponsor, and, in the 
case of a plan sponsor that is a 
corporation, to the address of the person 
designated as the corporation’s agent for 
service of legal process, by a method of 
delivery requiring acknowledgement of 


- 


receipt, the notice described in 


_ paragraph (b)(5) of this section. 


(4) If receipt of the notice described in 
paragraph (b)(5) of this section is not 
acknowledged pursuant to paragraph 
(b)(3) of this section, the qualified 
termination administrator shall be 
deemed to have made a reasonable effort 
to locate or communicate with the plan 
sponsor if the qualified termination 
administrator contacts known service 
providers (other than itself) of the plan 
and requests the current address of the 
plan sponsor from such service 
providers and, if such information is 
provided, the qualified termination 
administrator sends to each such 
address, by a method of delivery 
requiring acknowledgement of receipt, 
the notice described in paragraph (b)(5) 
of this section. 

(5) The notice referred to in paragraph 
(b)(3) of this section shall contain the 
following information: 

(i) The name and address of the 
qualified termination administrator; 

(ii) The name of the plan; 

(iii) The account number or other 
identifying information relating to the 

lan; 
y (iv) A statement that the plan may be 
terminated and benefits distributed 
pursuant to 29 CFR 2578.1 if the plan 
sponsor fails to contact the qualified 
termination administrator within 30 
days; 

v) The name, address, and telephone 
number of the person, office, or 
department that the plan sponsor must 
contact regarding the plan; 

(vi) A statement that if the plan is 
terminated pursuant to 29 CFR 2578.1, 
notice of such termination will be 
furnished to the U.S. Department of 
Labor’s Employee Benefits Security 
Administration; 

(vii) The following statement: “The 
U.S. Department of Labor requires that 
you be informed that, as a fiduciary or 
plan administrator or both, you may be 
personally liable-for costs, civil 
penalties, excise taxes, etc. as a result of 
your acts or omissions with respect to 
this plan. The termination of this plan 
will not relieve you of your liability for 
any such costs, penalties, taxes, etc.”’; 
and 

(viii) A statement that the plan 
sponsor may contact the U.S 
Department of Labor for more 
information about the federal law 


‘governing the termination and winding- 


up process for abandoned plans and the 
telephone number of the appropriate 
Employee Benefit Security 
Administration contact person. 

(c) Deemed termination. (1) Except as 
provided in paragraph (c)(2) of this 
section, if a qualified termination 


administrator finds, pursuant to 
paragraph (b)(1) of this section, that an 
individual account plan has been 
abandoned, the plan shall be deemed to 
be terminated on the ninetieth (90th) ~ 
day following the date of the letter from 
EBSA’s Office of Enforcement 
acknowledging receipt of the notice of 
plan abandonment, described in 
paragraph (c)(3) of this section. 

(2) If, prior to the end of the 90-day 
period described in paragraph (c)(1) of 
this section, the Department notifies the 
qualified termination administrator that 
it— 

(i) Objects to the termination of the 
plan, the plan shall not be deemed 
terminated under paragraph (c)(1) of 
this section until the qualified 
termination administrator is notified 
that the Department has withdrawn its 
objection; or 

li) Waives the 90-day period 
described in paragraph (c)(1), the plan 
shall be deemed terminated upon the 
qualified termination administrator’s 
receipt of such notification. 

(3) Following a qualified termination 
administrator’s finding, pursuant to 
paragraph (b)(1) of this section, that an 
individual account plan has been 
abandoned, the qualified termination 
administrator shall furnish to the U.S. 
Department of Labor a notice of plan 
abandonment that is signed and dated 
by the qualified termination 
administrator and that includes the 
following information: 

(i) Qualified termination 
administrator information. (A) The 
name, EIN, address, and telephone 
number of the person electing to be the 
qualified termination administrator, 


-including the address, e-mail address, 


and telephone number of the person 
signing the notice (or other contact 
person, if different from the person 
signing the notice); 

(B) A statement that the person 
(identified in paragraph (c)(3)(i)(A) of 
this section) is a qualified termination 
administrator within the meaning of 
paragraph (g) of this section and elects 
to terminate and wind up the plan 
(identified in paragraph (c)(3)(ii)(A) of 
this section) in accordance with the 
provisions of this section; and - 

(C) An identification whether the 
person electing to be the qualified 
termination administrator or its affiliate 
is, or within the past 24 months has 
been, the subject of an investigation, 
examination, or enforcement action by 
the Department, Internal Revenue 
Service, or Securities and Exchange 
Commission concerning such entity’s 
conduct as a fiduciary or party in 


‘ interest with respect to any plan 


covered by the Act. 
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(ii) Plan information. (A) The name, 
address, telephone number, account 
number, EIN, and plan number of the 
plan with respect to which the person 
is electing to serve as the qualified 
termination administrator; 

(B) The name and last known address 
and telephone number of the plan 
sponsor; and 

(C) The estimated number of 
participants in the plan; 

(iii) Findings. A statement that the 
person electing to be the qualified 
termination administrator finds that the 
plan (identified in paragraph 
(c)(3)(ii)(A) of this section) is abandoned 
pursuant to paragraph (b) of this section. 
This statément.shall include an 
explanation of the basis for such a 
finding, specifically referring to the 
provisions in paragraph (b)(1) of this 
section, a description of the specific 
steps (set forth in paragraphs (b)(3) and 
(b)(4) of this section) taken to locate or 
communicate with the known plan 
sponsor, and a statement that no 
objection has been received from the 
plan sponsor; 

(iv) Plan asset information. (A) The 
estimated value of the plan’s assets held 
by the person electing to be the 
qualified termination administrator; 

(B) The length of time plan assets 


have been held by the person electing to - 


be the qualified termination 
administrator, if such period of time is 
less than 12 months; 

(C) An identification of any assets 
with respect to which there is no readily 
ascertainable fair market value, as well 
as information, if any, concerning the 
value of such assets; and 

(D) An identification of known 
delinquent contributions pursuant to 
paragraph (d)(2)(iii) of this section; 

(v) Service provider information. (A) 
The name, address, and telephone 
number of known service providers 
(e.g., record keeper, accountant, lawyer, 
other asset custodian(s)) to the plan; and 

(B) An identification of any services 
considered necessary to wind up the 
plan in accordance with this section, the 
name of the service provider(s) that is 
expected to provide such services, and 
an itemized estimate of expenses 
attendant thereto expected to be paid 
out of plan assets by the qualified 
termination administrator; and 

(vi) Perjury statement. A statement 
that the information being provided in 
the notice is true and complete based on 
the knowledge of the person electing to 
be the qualified termination 
administrator, and that the information 
is being provided by the qualified 
termination administrator under penalty 
of perjury. 


(d) Winding up the affairs of the. plan. | 


(1) In any case where an individual 
account plan is deemed to be terminated 
pursuant to paragraph (c) of this section, 
the qualified termination administrator 
shall take steps as may be necessary or 
appropriate to wind up the affairs of the 
plan and distribute benefits to the plan’s 
participants and beneficiaries. 

(2) For purposes of paragraph (d)(1) of 
this section, the qualified termination 
administrator shall: 

(i) Update plan records. (A) 
Undertake reasonable and diligent 
efforts to locate and update plan records 
necessary to determine the benefits 
payable under the terms of the plan to 
each participant and beneficiary. 

(B) For purposes of paragraph 
(d)(2)(i)(A) of this section, a qualified 
termination administrator shall not have 
failed to make reasonable and diligent 
efforts to update plan records merely 
because the administrator determines in 
good faith that updating the records is 
either impossible or involves significant 
cost to the plan in relation to the total 
assets of the plan. 

(ii) Calculate benefits. Use reasonable 
care in calculating the benefits payable 
to each participant or beneficiary based 
on plan records described in paragraph 
(d)(2)(i) of this section. A qualified 
termination administrator shall not have 
failed to use reasonable care in 
calculating benefits payable solely 
because the qualified termination 
administrator— 

(A) Treats as forfeited an account 
balance that, taking into account 
estimated forfeitures and other assets 
allocable to the account, is less than the 
estimated share of plan expenses 
allocable to that account, and reallocates 
that account balance to defray plan 
expenses or to other plan accounts in 
accordance with (d)(2)(ii)(B) of this 
section; 

(B) Allocates expenses and 
unallocated assets in accordance with 
the plan documents, or, if the plan 
document is not available, is 
ambiguous, or if compliance with the 

lan is unfeasible, 

(1) Allocates unallocated assets 
(including forfeitures and assets in a 
suspense account) to participant 
accounts on a per capita basis (allocated 
equally to all accounts); and 

(2) Allocates expenses on a pro rata 
basis (proportionately in the ratio that 
each individual account balance bears 
to the total of all individual account 
balances) or on a per capita basis 
(allocated equally to all accounts). 

(iii) Report delinquent contributions. 
(A) Notify the Department of any known 
contributions (either employer or 
employee) owed to the plan in 


conjunction with the filing of either the 
notification required in paragraph (c)(3) 
or (d)(2)(ix) of this section. 

(B) Nothing in paragraph (d)(2)(iii)(A) 
of this section or any other provision of 
the Act shall be construed to impose an 
obligation on the qualified termination 
administrator to collect delinquent 
contributions on behalf of the plan, 
provided that the qualified termination 
administrator satisfies the requirements 
of (d)(2)(iii)(A) of this section. 

iv) Engage service providers. Engage, 
on behalf of the plan, such service 
providers as are necessary for the 
qualified termination administrator to 
wind up the affairs of the plan and 
distribute benefits to the plan’s 
participants and beneficiaries in 
accordance with paragraph (d)(1) of this 
section. 

(v) Pay reasonable expenses. (A) Pay, 
from plan assets, the reasonable 
expenses of carrying out the qualified - 
termination administrator’s authority 
and responsibility under this section. 

(B) Expenses of plan administration 
shall be considered reasonable solely for 
purposes of paragraph (d)(2)(v)(A) of 
this section if: 

(1) Such expenses are for services 
necessary to wind up the affairs of the 
plan and distribute benefits to the plan’s 
participants and beneficiaries, 

(2) Such expenses: (i) Are consistent 
with industry rates for such or similar 
services, based on the experience of the 
qualified termination administrator; and 

(ii) Are not in excess of rates 
ordinarily charged by the qualified 
termination administrator (or affiliate) 
for same or similar services provided to 
customers that are not plans terminated 
pursuant to this section, if the qualified 
termination administrator (or affiliate) 
provides same or similar services to 
such other customers, and 

(3) The payment of such expenses 
would not constitute a prohibited 
transaction under the Act or is 
exempted from such prohibited 
transaction provisions pursuant to 
section 408(a) of the Act. 

(vi) Notify participants. (A) Furnish to 
each participant or beneficiary of the 
plan a notice written in a manner 
calculated to be understood by the 
average plan participant and containing 
the following: 

(1) The name of the plan; 

(2) A statement that the plan has been 
determined to be abandoned by the plan 
sponsor and, therefore, has been 
terminated pursuant to regulations 
issued by the U.S. Department of Labor; 

 (3)Q) A statement of the account 
balance and the date on which it was 
calculated by the qualified termination 
administrator, and 
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(ii) The following statement: “The 
actual amount of your distribution may 
be more or less than the amount stated 
in this letter depending on investment 
gains or losses and the administrative 
cost of terminating your plan and 
distributing your benefits.”’; 

(4) A description of the distribution 
options available under the plan and a 
request that the participant or 

-beneficiary elect a form of distribution 
and inform the qualified termination 
administrator (or designee) of that 
election; 

(5) A statement explaining that, ifa 
participant or beneficiary fails to make 
an election within 30 days from receipt 
of the notice, the qualified termination 
administrator (or designee) will 
distribute the account balance of the 
participant or beneficiary directly: 

(i) To an individual retirement plan 
(i.e., individual retirement account or 
annuity), 

(ii) To an account described in 
§ 2550.404a—3(d)(1)(ii) of this chapter 
(in the case of a distribution on behalf 
of a distributee other than a participant 
or spouse), 

(ii) In any case where the amount to 
be distributed meets the conditions in 
§ 2550.404a—3(d)(1)(iii), to an interest- 
bearing federally insured bank account, 
the unclaimed property fund of the 
State of the last known address of the 
participant or beneficiary, or an 
individual retirement plan (or to an 
account described in § 2550.404a— 
3(d)(1)(ii) of this chapter in the case of 
a distribution on behalf of a distributee 
other than a participant or spouse), or 

(iv) To an annuity provider in any 
case where the qualified termination 
administrator determines that the 
survivor annuity requirements in 
sections 401(a)(11) and 417 of the 
Internal Revenue Code (or section 205 of 
ERISA) prevent a distribution under 
paragraph (d)(2)(vii)(B)(1) of this 
section; 

(6) In the case of a distribution to an 
individual retirement plan (or to an 
account described in § 2550.404a— 
3(d)(1)(ii) of this chapter) a statement 
explaining that the account balance will 
be invested in an investment product 
designed to preserve principal and 
provide a reasonable rate of return and 
liquidity; 

7) A statement of the fees, if any, that 
will be paid from the participant or 
beneficiary’s individual retirement plan 
or other account (including accounts 
described in § 2550.404a—3(d)(1)(ii) or 
(iii)(A) of this chapter), if such 
information is known at the time of the 
furnishing of this notice; 

(8) The name, address and phone 
number of the provider of the individual 


_ retirement plan, qualified survivor 


annuity, or other account (including 
accounts described in § 2550.404a— 
3(d)(1)(ii) or (iii)(A) of this chapter), if 
such information is known at the time 
of the furnishing of this notice; and 

(9) The name, address, and telephone 
number of the qualified termination 
administrator and, if different, the 
name, address and phone number of a 
contact person (or entity) for additional 
information concerning the termination 
and distribution of benefits under this 
section. 

(B)(1) For purposes of paragraph 
(d)(2)(vi)(A) of this section, a notice 
shall be furnished to each participant or 
beneficiary in accordance with the 
requirements of § 2520.104b—1(b)(1) of 
this chapter to the last known address 
of the participant or beneficiary; and 

(2) In the case of a notice that is 
returned to the plan as undeliverable, 
the qualified termination administrator 
shall, consistent with the duties of a 
fiduciary under section 404(a)(1) of 
ERISA, take steps to locate and provide 
notice to the participant or beneficiary 
prior to making a distribution pursuant 
to paragraph (d)(2)(vii) of this section. If, 
after such steps, the qualified 
termination administrator is 
unsuccessful in locating and furnishing 
notice to a participant or beneficiary, 
the participant or beneficiary shall be 
deemed to have been furnished the 
notice and to have failed to make an 
election within the 30-day period 
described in paragraph (d)(2)(vii) of this 


section. 

(vii) Distribute benefits. (A) Distribute 
benefits in accordance with the form of 
distribution elected by each participant 
or beneficiary with spousal consent, if 


quired. 
“¢3) If the participant or beneficiary 
fails to make an election within 30 days 
from the date the notice described in 
paragraph (d)(2)(vi) of this section is 
furnished, distribute benefits— 

(1) In accordance with § 2550.404a—3 
of this chapter; or 

(2) If a qualified termination 
administrator determines that the 
survivor annuity requirements in 
sections 401(a)(11) and 417 of the 
Internal Revenue Code (or section 205 of 
ERISA) prevent a distribution under 
paragraph (d)(2)(vii)(B)(1) of this 
section, in any manner reasonably 
determined to achieve compliance with 
those requirements. 

(C) For purposes of distributions 
pursuant to paragraph (d)(2)(vii)(B) of 
this section, the qualified termination 
administrator may designate itself (or an 
affiliate) as the transferee of such 
proceeds, and invest such proceeds in a 
product in which it (or an affiliate) has 


an interest, only if such designation and 
investment is exempted from the 
prohibited transaction provisions under 
the Act pursuant to section 408(a) of the 
Act. 

(viii) Special Terminal Report for 
Abandoned Plans. File the Special 
Terminal Report for Abandoned Plans 
in accordance with § 2520.103-13 of 
this chapter. 

(ix) Final Notice. No later than two 
months after the end of the month in 
which the qualified termination 
administrator satisfies the requirements 
in paragraph (d)(2)(i) through (d)(2)(vii) 
of this section, furnish to the Office of 
Enforcement, Employee Benefits 
Security Administration, U.S. ~ 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210, a 
nctice, signed and dated by the 
qualified termination administrator, 
containing the following information: 

(A) The name, EIN, address, e-mail 
address, and telephone number of the 
qualified termination administrator, 
including the address and telephone 
number of the person signing the notice 
(or other contact person, if different 
from the person signing the notice); 

(B) The name, account number, EIN, 
and plan number of the plan with 
respect to which the person served as 
the qualified termination administrator; 

(C) A statement that the plan has been 
terminated and all the plan’s assets have 
been distributed to the plan’s 
participants and beneficiaries on the 
basis of the best available information; 

(D) A statement that plan expenses 
were paid out of plan assets by the ; 
qualified termination administrator in 
accordance with the requirements of. 
paragraph (d)(2)(v) of this section; 

(E) If fees and expenses paid to the 
qualified termination administrator (or 
its affiliate) exceed by 20 percent or 
more the estimate required by paragraph 
(c)(3)(v)(B) of this section, a statement 
that actual fees and expenses exceeded 
estimated fees and expenses and the 
reasons for such additional costs; 

(F) An identification of known 
delinquent contributions pursuant to 
paragfaph (d)(2)(iii) of this section (if 
not already reported under paragraph 
(c)(3)(iv)(D)); and 

(G) A statement that the information 
being provided in the notice is true and 
complete based on the knowledge of the 
qualified termination administrator, and 
that the information is being provided 
by the qualified termination 
administrator under penalty of perjury. 

(3) The terms of the plan shall, for 
purposes of title I of ERISA, be deemed 
amended to the extent necessary to 
allow the qualified termination 
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administrator to wind up the plan in 
accordance with this section. 

(e) Limited liability. (1)(i) Except as 
otherwise provided in paragraph 
(e)(1)(ii) and (iii) of this section, to the 
extent that the activities enumerated in 
paragraph (d)(2) of this section involve 
the exercise of discretionary authority or 
control that would make the qualified 
termination administrator a fiduciary 
within the meaning of section 3(21) of 
the Act, the qualified termination 
administrator shall be deemed to satisfy 
its responsibilities under section 404(a) 
of the Act with respect to such 
activities, provided that the qualified 
termination administrator complies 
with the requirements of paragraph 
(d)(2) of this section. 

(ii) A qualified termination 
administrator shall be responsible for 
the selection and monitoring of any 
service provider (other than monitoring 
a provider selected pursuant to 
paragraph (d)(2)(vii)(B) of this section) 
determined by the qualified termination 
administrator to be necessary to the 
winding up of the affairs of the plan, as 
well as ensuring the reasonableness of 
the compensation paid for such 
services. If a qualified termination 
administrator selects and monitors a 
service provider in accordance with the 
requirements of section 404(a)(1) of the 
Act, the qualified termination 
administrator shall not be liable for the 
acts or omissions of the service provider 
with respect to which the qualified — 
termination administrator does not have 
knowledge. : 

(iii) For purposes of a distribution 
pursuant to paragraph (d)(2)(vii)(B)(2) of 


this section, a qualified termination 
administrator shall be responsible for 
the selection of an annuity provider in 
accordance with section 404 of the Act. 

(2) Nothing herein shall be construed 
to impose an obligation on the qualified 
termination administrator to conduct an 
inquiry or review to determine whether 
or what breaches of fiduciary 
responsibility may have occurred with 
respect to a plan prior to becoming the 
qualified termination administrator for 
such plan. 

(3) If assets of an abandoned plan are 
held by a person other than the 
qualified termination administrator, 
such person shall not be treated as in 
violation of section 404 (a) the Act 
solely on the basis that the person 
cooperated with and followed the 
directions of the qualified termination 
administrator in carrying out its 
responsibilities under this section with 
respect to such plan, provided that, in 
advance of any transfer or disposition of 
any assets at the direction of the 
qualified termination administrator, 
such person confirms with the 
Department of Labor that the person 
representing to be the qualified 
termination administrator with respect 
to the plan is the qualified termination 
administrator recognized by the 
Department of Labor. 

(f) Continued liability of plan sponsor. 
Nothing in this section shall serve to 
relieve or limit the liability of any 
person other than the qualified 
termination administrator due to a 
violation of ERISA. 

(g) Qualified termination 
administrator. A termination 


administrator is qualified under this 
section only if: 

(1) It is eligible to serve as a trustee 
or issuer of an individual retirement 
plan, within the meaning of section 
7701(a)(37) of the Internal Revenue 
Code, and 

(2) It holds assets of the plan that is 
considered abandoned pursuant to 
paragraph (b) of this section. 

(h) Affiliate. (1) Except as provided in 
paragraph (h)(2) of this section, the term 
affiliate means any person directly or 
indirectly controlling, controlled by, or 
under common control with, the person; 
or any officer, director, partner or 
employee of the person. 

(2) For purposes of paragraph 
(c)(3)(i)(C) of this section, the term 
affiliate means a 50 percent or more 
owner of a qualified termination 
administrator, or any person described 
in paragraph (h)(1) of this section that 
provides services to the plan. 

(3) For purposes of paragraph (h)(1) of 
this section, the term control means the 
power to exercise a controlling 
influence over the management or 
policies of a person other than an 
individual. 

(i) Model notices. Appendices to this 
section contain model notices that are 
intended to assist qualified termination 
administrators in discharging the 
notification requirements under this 
section. Their use is not mandatory. 
However, the use of appropriately 
completed model notices will be 
deemed to satisiy the requirements of 
paragraphs (b)(5), (c)(3), (d)(2)(vi), and 
(d)(2)(ix) of this section. 
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APPENDIX A TO § 2578.1 


NOTICE OF INTENT TO TERMINATE PLAN 


{Date of notice] 


[Name of-plan sponsor] 
[Last known address of plan sponsor] 


Re: [Name of plan and account number or other identifying information] 


Dear [Name of plan sponsor]: 


We are writing to advise you of our concern about the status of the subject plan. Our 
intention is to terminate the plan and distribute benefits in accordance with federal law if 
you do not contact us within 30 days of your receipt of this notice. See 29 CFR 2578.1. 


Our basis for taking this action is that our records reflect that there have been no 
contributions to, or distributions from, the plan within the past 12 months. {If the basis 
for sending this notice is under § 29 CFR 2578.1(b)(1)(i)(B), complete and include the 
sentence below rather than the sentence above.} Our basis for taking this action is 
{provide a description of the facts and circumstances indicating plan abandonment}. 


We are sending this notice to you because our records show that you are the sponsor of 
the subject plan. The U.S. Department of Labor requires that you be informed that, as a 
fiduciary or plan administrator or both, you may be personally liable for all costs, civil 
penalties, excise taxes, etc. as a result of your acts or omissions with respect to this plan. 
The termination of this plan by us will not relieve you of your liability for any such costs, 
penalties, taxes, etc. Federal law also requires us to notify the U.S. Department of Labor, 
Employee Benefits Security Administration, of the termination of any abandoned plan. 
For information about the federal law governing the termination of abandoned plans, you 
may contact the U.S. Department of Labor at [telephone number of appropriate EBSA 
contact person}. 


Please contact [name, address, and telephone number of the person, office, or department 
that the sponsor must contact regarding the plan] within 30 days in order to prevent this 
action. 


Sincerely, 


[Name and address of qualified termination administrator or appropriate designee] 
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APPENDIX B TO § 2578.1 


NOTIFICATION OF PLAN ABANDONMENT AND INTENT TO SERVE AS 
QUALIFIED TERMINATION ADMINISTRATOR 


[Date of notice] 


Abandoned Plan Coordinator, Office of Enforcement 
Employee Benefits Security Administration 

U.S. Department of Labor 

200 Constitution Ave., NW 

Suite 600 

Washington, DC, 20210 


Re: Plan Identification Qualified Termination Administrator 
[Plan name and plan number} [Name] 
[EIN} | [Address] 
[Plan account number} [E-mail address| 
[Address] [Telephone number] 
[Telephone number] [EIN] 


Abandoned Plan Coordinator: 


Pursuant to 29 CFR 2578.1(b), we have determined that the subject plan is or may ~ 
become abandoned by its sponsor. We are eligible to serve as a Qualified Termination 
Administrator for purposes of terminating and winding up the plan in accordance with 29 
CFR 2578.1, and hereby elect to do so. 


We find that the {check the appropriate box below and provide additional information as 
necessary}: 


There have been no contributions to, or distributions from, the plan for a period of 
at least 12 consecutive months immediately preceding the date of this letter. Our 
records indicate that the date of the last contribution or distribution was {enter 
appropriate date}. 


The following facts and circumstances suggest that the plan is or may become 
abandoned by the plan sponsor {add description below}: 
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We have also determined that the plan sponsor {check appropriate box below}: 


No longer exists 
Cannot be located 
Is unable to maintain the plan 


We have taken the following steps to locate or communicate with the known plan sponsor 
and have received no objection {provide an explanation below}: 


Part I — Plan Information 


1. Estimated number of individuals (participants and beneficiaries) with accounts 
under the plan: number 


. Plan assets held by Qualified Termination Administrator: | 
A. Estimated value of assets: [value] 
B. Months we have held plan assets, if less than 12: [number] 


Hard to value assets {select “yes” or “no” to identify any assets with no 
readily ascertainable fair market value, and include for those identified 
assets the best known estimate of their value}: 

Yes No 
Partnership/joint venture interests 
Employer real property 

Real estate (other than (b)) 
Employer securities 

Participant loans 

Loans (other than (e)) 

Tangible personal property 


3. Name and last known address and telephone number of plan sponsor: 


(a) 
(b) 
(c) 
(e) 
@) 
| 
4. Other: | 
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Part II — Known Service Providers of the Plan 


Name Address Telephone 


1. 
2. 
3 


Part III — Services and Related Expenses to be Paid 


Services Service Provider Estimated Cost 


Part IV — Investigation 


In the past 24 months {check one box}: 


Neither we nor our affiliates are or have been the subject of an investigation, 
examination, or enforcement action by the Department, Internal Revenue Service, or 
Securities and Exchange Commission concerning such entity’s conduct as a fiduciary 

_or party in interest with respect to any plan covered by the Act. 


We or our affiliates are or have been the subject of an investigation, examination, 
or enforcement action by the Department, Internal Revenue Service, or Securities and 
Exchange Commission concerning such entity’s conduct as a fiduciary or party in 
interest with respect to any plan covered by the Act. 


Part V — Contact Person {enter information only if different from signatory}: 


[Name] 

[Address] 

[E-mail address] 
[Telephone number] 


Under penalties of perjury, I declare that I have examined this notice and to the best of 
my knowledge and belief, it is true, correct and complete. 


[Signature 
[Title of person signing on behalf the Qualified Termination Administrator] 
[Address, e-mail address, and telephone number] 
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APPENDIX C TO § 2578.1 


NOTICE OF PLAN TERMINATION | 


[Date of notice] 

[Name and last known address of plan participant or beneficiary} 
Re: [Name of plan} | 

Dear [Name of plan participant or beneficiary]: 


We are writing to inform you that the [name of plan] (Plan) has been terminated pursuant 
to regulations issued by the U.S. Department of Labor. The Plan was terminated because 
it was abandoned by [name of the plan sponsor}. 


We have determined that you have an interest in the Plan, either as a plan participant or 
beneficiary. Your account balance on [date] is/was [account balance]. We will be 
distributing this money as permitted under the terms of the Plan and federal regulations. 
The actual amount of your distribution may be more or less than the amount stated in this 
letter depending on investment gains or losses and the administrative cost of terminating 
the Plan and distributing your benefits. 


Your distribution options under the Plan are {add a description of the Plan’s distribution 

options}. It is very important that you elect one of these forms of distribution and inform 
us of your election. The process for informing us of this election is {enter a description 
of the election process established by the qualified termination administrator}. 


{Select the next paragraph from options I through 4, as appropriate. } 


{Option 1: If this notice is for a participant or sist ’S spouse, complete and include 
the following pre } 


If you do not make an election within 30 days from your receipt of this notice, your 
account balance will be transferred directly to an individual retirement plan maintained 
by {insert the name, address, and phone number of the provider if known, other wise 
insert the following language [a bank or insurance company or other similar financial 
institution]}. Pursuant to federal law, your money in the individual retirement plan 
would then be invested in an investment product designed to preserve principal and 
provide a reasonable rate of return and liquidity. {Jf fee information is known, include the 
following sentence: Should your money be transferred into an individual retirement plan, 
[name of the financial institution] charges the following fees for its services: {add a 
statement of fees, if any, that will be paid from the participant or benef iciary’s individual 
retirement plan}.} 
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{Option 2: If this notice is for a beneficiary other than the participant's spouse, complete 
and include the following paragraph. } 


If you do not make an election within 30 days from your receipt of this notice, your 
account balance wiil be transferred directly to an account maintained by {insert the name, 
address and phone number of the financial institution if known, otherwise insert the 
following language [a bank or insurance company or other similar financial institution].} 
Pursuant to federal law, your money would then be invested in an investment product 
designed to preserve principal and provide a reasonable rate of return and liquidity. {/f 
fee information is known, include the following sentence: Should your money be 
transferred into such an account, [name of the financial institution] charges the following 
fees for its services: {add a statement of fees, if any, that will be paid from the 
beneficiary's account}. } 


{Option 3: If this notice is for a participant or beneficiary whose account balance meets 
the conditions of §2550.404a-3(d)(1)(iii), complete and include the following 


paragraph. } 


If you do not make an election within 30 days from your receipt of this notice, and your 
account balance is $1,000 or less, federal law permits us to transfer your balance to an 
interest-bearing federally insured bank account, to the unclaimed property fund of the 
State of your last known address, or to an individual retirement plan (or special account 
for non-spousal beneficiaries if you are a beneficiary other than the participant’s spouse). 
Pursuant to federal law, your money, if transferred to an individual retirement plan (or 
special non-spousal account) would then be invested in an investment product designed 
to preserve principal and provide a reasonable rate of return and liquidity. {Jf known, 
include the name, address, and telephone number of the financial institution or State fund 
into which the individual's account balance will be transferred or deposited. If the 
individual's account balance is to be transferred to a financial institution and fee 
information is known, include the following sentence: Should your money be transferred 
into a plan or account, [name of the financial institution] charges the following fees for its 
services: {add a statement of fees, if any, that will be paid from the individual's 
account}.} | 


{Option 4: If this notice is for participant or participants spouse whose distribution is 
subject to the survivor annuity requirements in sections 401 (a)(11) and 417 of the 
Internal Revenue Code (or section 205 of ERISA), complete and include the following 


paragraph. } 


If you do not make an election within 30 days from your receipt of this notice, your 
account balance, will be distributed in the form of a qualified joint and survivor annuity 
or qualified preretirement annuity as required by the Internal Revenue Code. {Jf the 
name of the annuity provider is known, include the following sentence: The name of the 
annuity provider is [name, address and phone number of the provider}.} 
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For more information about the termination, your account balance, or distribution 
options, please contact [name, address, and telephone number of the qualified 
termination administrator and, if different, the name, address, and telephone number of 
the appropriate contact person]. 


Sincerely, 


[Name of qualified termination administrator or appropriate designee} 
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APPENDIX D TO § 2578.1 
FINALNOTICE 
[Date of notice}. 


Abandoned Plan Coordinator, Office of Enforcement 
Employee Benefits Security Administration 

U.S. Department of Labor: 

200 Constitution Ave., NW 

Suite 600 

Washington, DC, 20210 


Re: Plan Identification Qualified Termination Administrator 


[Plan name and plan number} [Name] 
[Plan account number} _ [Address and e-mail address] 
[EIN] [Telephone number] 


[EIN] 

| Abandoned Plan Coordinator: 

General Information 

The termination and winding-up process of the subject plan has been completed pursuant 
-to 29 CFR 2578.1. Benefits were distributed to participants and beneficiaries on the basis 
of the best available information pursuant to 29 CFR 2578.1(d)(2)(@). Plan expenses were 
paid out of plan assets pursuant to 29 CFR 2578.1(d)(2)(v). 


{Include and complete the next section, entitled “Contact Person,” only if the contact 
person is different from the signatory of this notice. } 


Contact Person 


[Name] 
[Address and e-mail address} 


[Telephone number} 


{Include and complete the next section, entitled “Expenses Paid to Qualified Termination 
Administrator,” only if fees and expenses paid to the QTA (or its affiliate) exceeded by 
20 percent or more the estimate required by 29 CFR 2578.1 (c)(3)(v)(B).} 


Expenses Paid to Qualified Termination Administrator 


The actual fees and/or expenses we received in connection with winding up the Plan 
exceeded by {insert either: [20 percent or more] or [enter the actual percentage}} the 
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estimate required by 29 CFR 2578.1(c)(3)(v)(B). The reason or reasons for such 
additional costs are {provide an explanation of the additional costs}. 


Other 


Under penalties of perjury, I declare that I have examined this notice and to the best of 
my knowledge and belief, it is true, correct and complete. 


[Signature] 
[Title of person signing on behalf the Qualified Termination Administrator} 
[Address, e-mail address, and telephone number] 


Attachment 


BILLING CODE 4150-29-C 


Subchapter F—Fiduciary Responsibility 
Under the Employee Retirement Income 
Security Act of 1974 


PART 2550—RULES AND 
REGULATIONS FOR FIDUCIARY 
RESPONSIBILITY 


@ 2. The authority citation for part 2550 
is revised to read as follows: 


Authority: 29 U.S.C. 1135; and Secretary of 
Labor’s Order No. 1—2003, 68 FR 5374 (Feb. 
3, 2003). Sec. 2550.401b—1 also issued under 
sec. 102, Reorganization Plan No. 4 of 1978, 
43 FR 47713 (Oct. 17, 1978), 3 CFR, 1978 
Comp. 332, effective Dec. 31, 1978, 44 FR 
1065 (Jan. 3,.1978), 3 CFR, 1978 Comp. 332. 
Sec. 2550.401c—1 also issued under 29 U.S.C. 
1101. Sec. 2550.404c—1 also issued under 29 
U.S.C. 1104. Sec. 2550.407c—3 also issued 
under 29 U.S.C. 1107. Sec. 2550.404a—2 also 
issued under 26 U.S.C. 401 note (sec. 657, 
Pub. L. 107-16, 115 Stat. 38). Sec. . 
2550.408b—1 also issued under 29 U.S.C. 
1108(b) (1) and sec. 102, Reorganization Plan 
No. 4 of 1978, 3 CFR, 1978 Comp. p. 332, 
effective Dec. 31, 1978, 44 FR 1065 (Jan. 3, 
1978), and 3 CFR, 1978 Comp. 332. Sec. 
2550.412-1 also issued under 29 U.S.C. 1112. 


m 3. Add § 2550.404a-3 to read as 
follows: 


§2550.404a-3 Safe harbor for 
distributions from terminated individual 
account plans. 

(a) General. (1) This section provides 
a safe harbor under which a fiduciary 
(including a qualified termination 
administrator, within the meaning of 
§ 2578.1(g) of this chapter) of a 
terminated individual account plan, as 
described in paragraph (a)(2) of this 


section, will be deemed to have satisfied 
its duties under section 404(a) of the 
Employee Retirement Income Security 
Act of 1974, as amended (the Act)), 29 
U.S.C. 1001 et seq., in connection with 
a distribution described in paragraph (b) 
of this section. 

(2) This section shall apply to an 
individual account plan only if— 

(i) In the case of an individual 
account plan that is an abandoned plan 
within the meaning of § 2578.1 of this 
chapter, such plan was intended to be 
maintained as a tax-qualified plan in 
accordance with the requirements of 
section 401(a), 403(a), or 403(b) of the 
Internal Revenue Code of 1986 (Code); 
or 

(ii) In the case of any other individual 
account plan, such plan is maintained 
in accordance with the requirements of 
section 401(a), 403(a), or 403 (b) of the 
Code at the time of the distribution. 

(3) The standards set forth in this 
section apply solely for purposes of 
determining whether a fiduciary meets 
the requirements of this safe harbor. 
Such standards are not intended to be 
the exclusive means by which a 
fiduciary might satisfy his or her 
responsibilities under the Act with 
respect to making distributions 
described in this section. 

(b) Distributions. This section shall 
apply to a distribution from a 
terminated individual account plan if, 
in connection with such distribution: 

(1) The participant or beneficiary, on 
whose behalf the distribution will be 
made, was furnished notice in 
accordance with paragraph (e) of this 


section or, in the case of an abandoned 
plan, § 2578.1(d)(2)(vi) of this chapter, 
and 

(2) The participant or beneficiary 
failed to elect a form of distribution 
within 30 days of the furnishing of the 
notice described paragraph (b)(1) of this 
section. 

(c) Safe harbor. A fiduciary that meets 
the conditions of paragraph (d) of this 
section shall, with respect to a 
distribution described in paragraph (b) 
of this section, be deemed to have 
satisfied its duties under section 404(a) 
of the Act with respect to the 
distribution of benefits, selection ofa . 
transferee entity described in paragraph 
(d)(1)(i) through (iii) of this section, and 
the investment of funds in connection 
with the distribution. 

(d) Conditions. A fiduciary shall 
qualify for the safe harbor described in 
paragraph (c) of this section if: 

(1) The distribution described in 
paragraph (b) of this section is made’ 

(i) To an individual retirement plan 
within the meaning of section 
7701(a)(37) of the Code; 

(ii) In the case of a distribution on 
behalf of a distributee other than-a 
participant or spouse, within the 
meaning of section 402(c) of the Code, 
to an account (other than an individual 
retirement plan) with an institution 
eligible to establish and maintain 
individual retirement plans within the 
meaning of section 7701(a)(37) of the 
Code; or 

(iii) In the case of a distribution by a 
qualified termination administrator with 
respect to which the amount to be 
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distributed is $1000 or less and that 
amount is less than the minimum 
amount required to be invested in an 
individual retirement plan product 
offered by the qualified termination 
administrator to the public at the time 
of the distribution, to: 

(A) An interest-bearing federally 
insured bank or savings association 
account in the name of the participant 
or beneficiary, 

(B) The unclaimed property fund of 
the State in which the participant’s or 
beneficiary’s last known address is 
located, or 

(C) An individual retirement plan 
within the meaning of section 
7701(a)(37) of the Code (or to an account 
described in paragraph (d)(1)(ii) of this 
section in the case of a distribution on 
behalf of a distributee other than a 
participant or spouse) offered by a 
financial institution other than the 
qualified termination administrator to 
the public at the time of the 
distribution. 

(2) Except with respect to 
distributions to State unclaimed 
property funds (described in paragraph 
(d)(1)(iii)(B) of this section), the . 
fiduciary enters into a written 
agreement with the transferee entity 
which provides: 

(i) The distributed funds shall be 
invested in an investme.it product 
designed to preserve principal and 
provide a reasonable rate of return, 
whether or not such return is 
guaranteed, consistent with liquidity 
(except that distributions under 
paragraph (d)(1)(iii)(A) of this section to 
a bank or savings account are not 
required to be invested in such a 
product); 

(ii) For purposes of paragraph 
(d)(2)(i) of this section, the investment 
product shall— 

(A) Seek to maintain, over the term of 
the investment, the dollar value that is 
equal to the amount invested in the 
product by the individual retirement 
plan or other account, and 

(B) Be offered by a State or federally 
regulated financial institution, which 
shall be: a bank or savings. association, 
the deposits of which are insured by the 
Federal Deposit Insurance Corporation; 
a credit union, the member accounts of 
which are insured within the meaning 
of section 101(7) of the Federal Credit 
Union Act; an insurance company, the 
products of which are protected by State 


guaranty associations; or an investment 
company registered under the 
Investment Company Act of 1940; 

(iii) All fees and expenses attendant to 
the transferee plan or account, including 
investments of such plan or account, 
(e.g., establishment charges, 
maintenance fees, investment expenses, 
termination costs and surrender 
charges) shall not exceed the fees and 
expenses charged by the provider of the 
plan or account for comparable plans or 
accounts established for reasons other 
than the receipt of a distribution under 
this section; and 

(iv) The participant or beneficiary on 
whose behalf the fiduciary makes a 
distribution shall have the right to 
enforce the terms of the contractual 
agreement establishing the plan or 
account, with regard to his or her 
transferred account balance, against the 
plan or account provider. 

(3) Both the fiduciary’s selection of a 
transferee plan or account and the 
investment of funds would not result in 
a prohibited transaction under section 
406 of the Act, unless such actions are 
exempted from the prohibited 
transaction provisions by a prohibited 
transaction exemption issued pursuant 
to section 408(a) of the Act. 

(e) Notice to participants and 
beneficiaries. (1) Content. Each 
participant or beneficiary of the plan 
shall be furnished a notice written in a 
manner calculated to be understood by 
the average plan participant and 
containing the following: 

(i) The name of the plan; 

(ii) A statement of the account 
balance, the date on which the amount 
was Calculated, and, if relevant, an 
indication that the amount to be 
distributed may be more or less than the 
amount stated in the notice, depending 
on investment gains or losses and the 
administrative cost of terminating the 
plan and distributing benefits; 

(iii) A description of the distribution 
options available under the plan and a 
request that the participant or 
beneficiary elect a form of distribution 
and inform the plan administrator (or 
other fiduciary) identified in paragraph 
(e)(1)(vii) of this section of that election; 

(iv) A statement explaining that, if a 
participant or beneficiary fails to make 
an election within 30 days from receipt 
of the notice, the plan will distribute the 
account balance of the participant or 
beneficiary to an individual retirement 


plan (i.e., individual retirement account 
or annuity) or other account (in the case 
of distributions described in paragraph 
(d)(1)(ii)) and the account balance will 
be invested in an investment product 
designéd to preserve principal and 
provide a reasonable rate of return and 
liquidity; 

(v) A statement explaining what fees, 
if any, will be paid from the participant 
or beneficiary’s individual retirement 
plan or other account, if such 
information is known at the time of the 
furnishing of this notice; 

(vi) The name, address and phone 
number of the individual retirement 
plan or other account provider, if such 
information is known at the time of the 
furnishing of this notice; and 


(vii) The name, address, and 
telephone number of the plan 
administrator (or other fiduciary) from 
whom a participant or beneficiary may 
obtain additional information 
concerning the termination. 


(2) Manner of furnishing notice. (i) 
For purposes of paragraph (e)(1) of this — 
section, a notice shall be furnished to 
each participant or beneficiary in 
accordance with the requirements of 
§ 2520.104b—1(b)(1) of this chapter to 
the last known address of the 
participant or beneficiary; and 


(ii) In the case of a notice that is 
returned to the plan as undeliverable, 
the plan fiduciary shall, consistent with 
its duties under section 404(a)(1) of 
ERISA, take steps to locate the 
participant or beneficiary and provide 
notice prior to making the distribution. 
If, after such steps, the fiduciary is 
unsuccessful in locating and furnishing 
notice to a participant or beneficiary, 
the participant or beneficiary shall be 
deemed to have been furnished the 
notice and to have failed to make an 
election within 30 days for purposes of 
paragraph (b)(2) of this section. 


(f) Model notice. The appendix to this 
section contains a model notice that 
may be used to discharge the 
notification requirements under this 
section. Use of the model notice is not 
mandatory. However, use of an 
appropriately completed model notice 
will be deemed to satisfy the 
requirements of paragraph (e)(1) of this 
section. 
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APPENDIX TO § 2550.404a-3 


NOTICE OF PLAN TERMINATION 


[Date of notice] 


[Name and last known address of plan participant or beneficiary] 


~ Re: [Name of plan] 
Dear [Name of plan participant or beneficiary]: 


This notice is to inform you that [name of the plan] (the Plan) has been terminated and 
we are in the process of winding it up. 


We have determined that you have an interest in the Plan, either as a plan participant or 
beneficiary. Your account balance in the Plan on [date] is/was [account balance]. We 
will be distributing this money as permitted under the terms of the Plan and federal 
regulations. {Jf applicable, insert the following sentence: The actual anfount of your 
distribution may be more or less than the amount stated in this notice depending on 
investment gains or losses and the administrative cost of terminating your plan and 
distributing your benefits. } 


Your distribution options under the Plan are {add a description of the Plan’s distribution 
options}. It is very important that you elect one of these forms of distribution and inform 
us of your election. The process for informing us of this election is {enter a description 
of the Plan’s election process}. ; 


{If this notice is for a participant or participant's spouse, complete and include the 
following paragraph. } 


If you do not make an election within 30 days from your receipt of this notice, your 
account balance will be transferred directly to an individual retirement plan. {Jf the name 
of the provider of the individual retirement plan is known, include the following sentence: 
The name of the provider of the individual retirement plan is [name, address and phone 
number of the individual retirement plan provider].} Pursuant to federal law, your 
money in the individual retirement plan would then be invested in an investment product 
designed to preserve principal and provide a reasonable rate of return and liquidity. {Jf 
fee information is known, include the following sentence: Should your money be 
transferred into an individuai retirement plan, [name of the financial institution] charges 
the following fees for its services: {add a statement of fees, if any, that will be paid from 
the participant or beneficiary's individual retirement plan}.} 
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{If this notice is for a beneficiary other than the participant’s spouse, complete and 
include the paragraph below rather than the paragraph above. } 


If you do not make an election within 30 days from your receipt of this notice, your 
account balance will be transferred directly to an account maintained by {insert the name, 
address and phone number of the financial institution if known, otherwise insert the 
following language [a bank or insurance company or other similar financial institution.].} 
Pursuant to federal law, your money would then be invested in an investment product 
designed to preserve principal and provide a reasonable rate of return and liquidity. {Jf 
fee information is known, include the following sentence: Should your money be 
transferred into such an account, [name of the financial institution] charges the following 
fees for its services: {add a statement of fees, if any, that will be paid from the 


beneficiary’s account}.} 


For more information about the termination, your account balance, or distribution 
options, please contact [name, address, and telephone number of the plan administrator 
or other appropriate contact person]. 


Sincerely, 


[Name of plan administrator or appropriate designee] 


BILLING CODE 4150-29-C 


Subchapter C—Reporting and Disclosure 
Under the Employee Retirement income 
Security Act of 1974 


PART 2520—RULES AND 
REGULATIONS FOR REPORTING AND 
DISCLOSURE 


w 4. The authority citation for part 2520 
continues to read as follows: 


Authority: 29 U.S.C. 1021-1025, 1027, 
1029-31, 1059, 1134 and 1135; and Secretary 
of Labor’s Order 1—2003, 68 FR 5374 (Feb. 3, 
2003). Sec. 2520.101—2 also issued under 29 
U.S.C. 1132, 1181-1183, 1181 note, 1185, 
1185a—b, 1191, and 1191a—c. Secs. 2520.102- 
3, 2520.104b—1 and 2520.104b-3 also issued 
under 29 U.S.C. 1003, 1181-1183, 1181 note, 
1185, 1185a—b, 1191, and 1191a-c. Secs. 
2520.104b—1 and 2520.107 also issued under 
26 U.S.C. 401 note, 111 Stat. 788. Section 
2520.101—4 also issued under sec. 103 of 
Pub. L. 108-218. 


a 5. Add § 2520.103-—13 to read as 
follows: 


§ 2520.103-13 Special terminal report for 
abandoned plans. 

(a) General. The terminal report 
required to be filed by the qualified 
termination administrator pursuant to 
§ 2578.1(d)(2)(viii) of this chapter shall 
consist of the items set forth in 
paragraph (b) of this section. Such 
report shall be filed in accordance with 
the method of filing set forth in 


paragraph (c) of this section and at the 
time set forth in paragraph (d) of this 
section. 

(b) Contents. The terminal report 
described in paragraph (a) of this 
section shall contain: 

(1) Identification information 
concerning the qualified termination 
administrator and the plan being 
terminated. 

(2) The total assets of the plan as of 
the date the plan was deemed 
terminated under § 2578.1(c) of this 
chapter, prior to any reduction for 
termination expenses and distributions 
to participants and beneficiaries. 

& 3) The total termination expenses 
paid by the plan and a separate 
schedule identifying each service 
provider and amount received, itemized 
by expense. 

(4) The total distributions made 
pursuant to § 2578.1(d)(2)(vii), of this 
chapter and a statement regarding 
whether any such distributions were 
transfers under § 2578.1(d)(2)(vii)(B) of 
this chapter. 

(5) The identification, fair market 
value and method of valuation of any 
assets with respect to which there is no 
readily ascertainable fair market value. 

(c) Method of filing. The terminal 
report described in paragraph (a) shall 
be filed: 

(1) On the most recent Form 5500 
available as of the date the qualified 


termination administrator satisfies the 
requirements in § 2578.1(d)(2)(i) 
through § 2578. 1(d)(2)(vii) of this 
chapter; and 


(2) In accordance with the Form’s 
instructions pertaining to terminal 
reports of qualified termination 
administrators. 


(d) When to file. The qualified 
termination administrator shall file the 
terminal report described in paragraph 
(a) within two months after the end of 
the month in which the qualified 
termination administrator satisfies the 
requirements in § 2578.1(d)(2)(i) . 
through § 2578.1(d)(2)(vii) of this 
chapter. 

(e) Limitation. (1) Except as provided 
in this section, no report shall be 
required to be filed by the qualified . 
termination administrator under part 1 
of title I of ERISA for a plan being 
terminated pursuant to § 2578.1 of this 
chapter. 

(2) Filing of a report under this 
section by the qualified termination 
administrator shall not relieve any other 
person from any obligation under part 1 
of title [ of ERISA. 
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_ Signed at Washington, DC, this 17th day of 
April, 2006. 

Ann L. Combs, 
Assistant Secretary, Employee Benefits 
Security Administration, Department of 
Labor. 

[FR Doc. 06-3814 Filed 4-20-06; 8:45 am] 
BILLING CODE 4150-29-P 
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DEPARTMENT OF LABOR 


Employee Benefits Security 
Administration 


[ZRIN 1210—ZA05; Prohibited Transaction 
Exemption 2006-06; Application No. D- 
11201] 


Ciass Exemption for Services Provided 
in Connection With the Termination of 
_ Abandoned Individual Account Plans 


AGENCY: Employee Benefits Security 
Administration, Department of Labor. 
ACTION: Grant of class exemption. 


SUMMARY: This document contains a 
final exemption from certain prohibited 
transaction restrictions of the Employee 
Retirement Income Security Act of 1974 
(ERISA or the Act) and from certain 
taxes imposed by the Internal Revenue 
Code of 1986, as amended (the Code). 
‘The exemption permits a “qualified 
termination administrator’ (QTA) of an 
individual account plan that has been 
abandoned by its sponsoring employer 
to select itself or an affiliate to provide 
services to the plan in connection with 
the termination of the plan, to pay itself 
or an affiliate fees for those services, and 
to pay itself for services provided prior 
to the plan’s deemed termination. The 
exemption also permits a qualified 
termination administrator of an 
abandoned plan to: (1) Designate itself 
or an affiliate as the provider of an 
individual retirement plan or other 
account for the distribution of a 
participant or beneficiary who fails to 
make an election regarding the 
disposition of such benefits; (2) select a 
proprietary investment product as the 
initial investment for such plan or. 
account; (3) provide a federally insured 
bank or savings association account for 
small distributions; and (4) pay itself or 
its affiliate fees in connection therewith. 
This exemption is being granted in 
connection with the Department’s final 
regulation at 29 CFR 2578.1, relating to 
the Termination of Abandoned 
Individual Account Plans, the 

_ Department's final regulation at 29 CFR 
2550.404a-3, relating to the Safe Harbor 
for Distributions From Terminated 
Individual Account Plans, and the 
Department's final regulation at 29 CFR 
2520.103—13, relating to the Terminal 
Report for Abandoned Individual 
Account Plans, which are being 
published simultaneously in this issue 
of the Federal Register. The exemption 
will affect individual account plans, the 
participants and beneficiaries of such 
plans, certain plan service providers, 
and the fiduciaries of such plans. 
DATES: Effective Date: The class 
exemption is effective May 22, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Brian Buyniski, Office of Exemption 
Determinations, Employee Benefits 
Security Administration, U.S. 
Department of Labor, Washington, DC 
20210, (202) 693-8545. This is not a toll 
free number. 


SUPPLEMENTARY INFORMATION: On March ° 


10, 2005, the Department published a 
notice in the Federal Register (70 FR 
12074) of the pendency of a proposed 
class exemption from the restrictions of 
sections 406(a)(1)(A) through (D), 
406(b)(1) and (b)(2) of the Act and from 
the taxes imposed by section 4975(a) 
and (b) of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 
The Department proposed the class 
exemption on its own motion pursuant 
to section 408(a) of the Act and section 
4975(c)(2) of the Code, and in 
accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836, August 10, 1990).! 

The notice of pendency gave 
interested persons an opportunity to 
comment or request a public hearing on 
the proposal. Five (5) public comments 
were received by the Department. No 
requests for a public hearing were 
received. Upon consideration of the 
comments received, the Department has 
determined to grant the proposed class 
exemption subject to certain 
modifications. These modifications and 
the comments are discussed below. 


Executive Order 12866 


Under Executive Order 12866, the 
Department must determine whether a 
regulatory action is “significant” and 
therefore subject to the requirements of 
the Executive Order and review by the 
Office of Management and Budget 
(OMB). Under section 3(f), the order 
defines a “significant regulatory action” 
as an action that is likely to result in a 
rule (1) having an annual effect on the 
economy of $100 million or more, or 
adversely and materially affecting a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local or 


- tribal governments or communities (also 


referred to as “economically 
significant’); (2) creating serious 
inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement 


1 Section 102 of Reorganization Plan No. 4 of 
1978, 5 U.S.C. App. 1 (1996) generally transferred 
the authority of the Secretary of the Treasury to 
issue exemptions under section 4975(c)(2) of the 
Code to the Secretary of Labor. 

For purposes of this exemption, references to 
specific provisions of Title I of the Act, unless 
otherwise specified, refer also to the corresponding 
provisions of the Code. 


grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raising novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. It has been determined that this 
exemption is significant for ‘raising 
novel policy issues” under section 
3(f)(4) of the Executive Order. 
Accordingly, the exemption has been 
reviewed by OMB. 

This exemption is being published 
simultaneously with a group of three 
regulatory actions (the Abandoned Plan 
Regulations) that are also being issued 
in final form. In the Department’s view, 
the conditional relief provided by the 
exemption is necessary in order to 
effectuate the purposes underlying the 
Abandoned Plan Regulations. 
Accordingly, the Department’s basic 
statement regarding the economic 
benefits and costs of encouraging 
efficient, effective termination of 
abandoned plans, which is described in 
detail in the preamble to the Abandoned 
Plan Regulations, published elsewhere 
in this issue of the Federal Register, 
applies equally to this exemption. The 
following provides more specific 
analysis of the exemption and its 
specific economic costs and benefits. 

The purpose of the Abandoned Plan 
Regulations is to facilitate the orderly, 
efficient termination of abandoned 
individual account plans in order to 
give participants and beneficiaries of 
those plans access to the amounts held 
in their individual accounts, which are 
frequently unavailable to them because 
of the abandonment. The relief provided 
by the exemption facilitates this goal by 
permitting a QTA, under the conditions 
of the exemption, to select itself or an 
affiliate to provide services to the plan, 
to pay itself or an affiliate fees for those 
services, and to pay itself fees for 
services provided prior to the plan’s 
deemed termination, in connection with 
terminating the abandoned plan. 
Without the availability ofthe . 
exemptive relief, QTAs and their 
affiliates would be unable to use plan 
assets as a source of compensation for 
their services; since those plan assets 
are usually the only available source of 
payment, QTAs would be highly 
unlikely to undertake abandoned plan 


terminations. 


The exemption also permits a QTA to 
designate itself or an affiliate as the 
provider of an individual retirement 
plan or other account for distributions 
of benefits for which the participant or 
beneficiary has failed to make an 
election; select a proprietary investment 
product as the initial investment for the 
distributed benefits of a participant or 
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beneficiary of a terminated plan who 
fails to make an election regarding the 
disposition of such benefits; provide 
federally insured bank or savings 
association accounts for small 
distributions of such benefits; and pay 
itself or its affiliate in connection with 
such distributions. By removing the 


barrier to use of proprietary or affiliated . 


investment vehicles for distributions for 
which the participant or beneficiary has 
failed to make investment decisions, the 
exemption facilitates the winding-up of 
abandoned plan terminations. Because 
some proportion of the participants or 
beneficiaries in virtually every 
termination of an abandoned plan will 
fail to make decisions regarding the 
disposition of their benefits, QTAs will 
need to make distribution decisions for 
those benefits. Allowing QTAs to use 
their own or affiliated investment 
products to receive the distributions 
will accelerate and simplify the orderly 
termination and winding-up of a plan’s 
affairs. 

The exemption imposes certain 
conditions on use of proprietary or 
affiliated investments, including (1) the 
condition that fees other than 
establishment fees and expenses 
attendant to an individual retirement 

plan or account may be charged only 
against the income earned by the 
individual retirement plan or account 
and (2) the condition that no sales 
commissions may be imposed in 
connection with acquiring an Eligible 
Investment Product. The exemption also 
conditions relief for payment for 
services provided prior to a plan’s 
deemed termination on the services’ 
being provided in good faith pursuant to 
a written agreement and the QTA’s 
providing the Department with a copy 
of the written agreement and a 
statement under penalty of perjury that 
such services were actually performed. 

In response to comments on the 
proposed regulations concerning the 
limitations on fees, the Department has 
revised one of the Abandoned Plan 
Regulations (the QTA Regulation, 
discussed below under “Discussion of 
Comments Received”’) to permit QTAs 
to transfer certain small accounts to 
bank or savings association accounts or 
the unclaimed property fund of the 
relevant state, but has determined not to 
make further changes in the conditions 
imposed on transactions under the 
exemption. The Department believes 
that these conditions, which shape the 
transactions for which relief will be 
available, are justified by the protection 
they provide to participants and 
beneficiaries. 


The conditions appropriately limit the — 


extent to which a QTA may pay itself 


or its affiliate. Although the conditions 
restrict the fees that QTAs and their 
affiliates may receive for their services, 
they protect against potential self- 
dealing and depletion of account 
balances. In these circumstances, the fee 
limitations substitute for an 
independent fiduciary’s assessment of 
the value of using products or services 
of the QTA or its affiliate. Further, 
QTAs are not required to make use of 
proprietary or affiliated individual 
retirement plans or accounts, but are 
merely permitted by the exemption to 
choose voluntarily whether todo so. | 
The Department believes that the fee 
limitations will encourage a QTA to 
make decisions regarding whether to 
use its own or an affiliate’s individual 
retirement plans or accounts and 
investment products based not on the 
availability of a pool of assets for 
payment of fees, but on whether it will 
be in the best interests of the 
participants and beneficiaries to do so. 


Paperwork Reduction Act 


As part of its continuing effort to 
reduce paperwork and respondent 
burden, the Department of Labor 
conducts a preclearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and continuing collections of . 
information in accordance with the 
Paperwork Reduction Act of 1995 (PRA 
95) (44 U.S.C. 3506(c)(2)(A)). This helps 
to ensure that respondents will be able 
to provide the requested data in the 
desired format; that the public 
understands the Department’s collection 
instruments; that the Department 
minimizes the reporting burden it 
imposes, both in time and financial 
resources; and that the Department 
properly assesses the impact of its 
collection uirements on res 

Because QTAs that rely on 
exemption are required, as a indition 
for the relief, to comply with the 
requirements of the Abandoned Plan 
Regulations, published elsewhere in this 
issue of the Federal Register, the 
Department has combined the 
paperwork burden arising from the 
exemption with the paperwork burden 
attributable to the Abandoned Plan 
Regulations, including specifically the 
QTA Regulation, the Safe Harbor for 
Distributions From Terminated 
Individual Account Plans, and the 
Terminal Report for Abandoned 
Individual Account Plans, under one 
Information Collection Request (ICR). 
By combining these collections of 
information, the Department believes 
that the general public will gain a better 
understanding of the burden impact as 


it relates to terminating plans. The 
specific burden for the exemption 
includes a recordkeeping requirement 
for a QTA that terminates an abandoned 
plan and chooses to distribute the 
account balances of missing or 
nonresponsive participants into 
proprietary or affiliated individual 
retirement plans or accounts and a 
reporting requirement for a QTA that 
intends to pay itself for services 
provided to a plan prior to its deemed 
termination. The reporting requirement 
includes submitting to the Department a 
copy of the written agreement under 
which the services were provided, 
together with a representation, under 
penalty of perjury, that the services for 
which reimbursement is sought were in 
fact rendered. The hour and cost 
burdens for the ICR are described more 
fully in the preamble to the Abandoned 
Plan Regulations under the section on 
the Paperwork Reduction Act. 


Discussion of Comments Received 


The Department received five 
comment letters regarding the proposed 
class exemption.? Additionally, the 
Department received a number of 
comments in connection with the 
regulation relating to the Termination of 
Abandoned Individual Account Plans 
(the QTA Regulation) and the regulation 
relating to the Safe Harbor for 
Distributions from Terminated 
Individual Account Plans (the Safe 
Harbor Regulation). Interested persons 
should refer to these regulations, 
published elsewhere in this issue of the 
Federal Register, for a discussion of 
those comments. 

The Department received several 
comments regarding the fees associated 
with the establishment of an account for 
participants and beneficiaries who fail 
to provide direction as to the 
disposition of their account balances. 
Two commenters requested that the 
Department eliminate the requirement 
in section III(i)(2) of the proposed 
exemption that fees and expenses 
attendant to the individual retirement 
plan or other account, with the 
exception of establishment charges, may 
be charged only against the income 


_ earned by the individual retirement 


plan or other account. 

The Department recognizes that the 
fee limitations in the class exemption 
may serve as a disincentive to a QTA 
providing an individual retirement plan 
for distributions from abandoned 


2 The Department received one request for a 
public hearing which was subsequently withdrawn . 
by the commenter after the Department informed 
the commenter that the issues raised in the 
comment letter would be addressed in the final 
exemption. 


20858 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006/ Notices 


individual account plans, particularly 
with respect to accounts with small 
balances. In such cases, the QTA 
Regulation permits the distribution to be 
made to an interest-bearing federally 
insured bank account in the name of the 
participant or beneficiary, to the 
unclaimed property fund of the state in 
which the participant’s or beneficiary’s 
last known address is located, or to an 
individual retirement plan provided by 
an unrelated financial institution. In 
light of this modification to the QTA 
Regulation, the Department does not 
believe that further relief is warranted. 
However, the Department has 
determined to modify the final 
exemption to provide relief fora QTA 
(or its affiliate) that is a provider of an 
interest-bearing, federally insured bank 
or savings association account, to 
designate itself or its affiliate as 
provider of such an account for the 
distribution of the account balances of 
participants or beneficiaries who do not 
provide direction as to the disposition 
of such balances, and to receive fees in 
connection with the establishment and 
maintenance of such accounts for 
distributions $1,000 or less. 

A commenter also requested that the 
Department clarify that a one-time 
closing fee would be treated the same as 
an establishment fee which, under the 
exemption, is not limited to the amount 
of income earned by the account. The 
Department continues to believe that 
only establishment fees may be charged 
against the principal balance of the 
account. All other fees, including 
termination costs, can only be charged 
against the income earned. 

The commenter further requested that 
the Department clarify whether an IRA 
owner’s ability to transfer his or her 
account to a different institution must 
be made without penalty to principal. 
Section IlI(h) of the proposed exemption 
provided that the IRA owner may, 
within a reasonable period of time after 
his or her request and without penalty 
to the principal amount of the 
investment, transfer his or her account 
balance to a different investment offered 
by the QTA or its affiliate. The 
commenter asked for clarification of _ 
how this rule would apply if the transfer 
was made to a different financial 
institution. In response to this comment, 
the Department does not believe that a 
participant who determines to transfer 
his or her account balance to a different 
financial institution should be faced 
with a penalty deducted from the 
principal amount of the investment. 
Thus, the final exemption has been 


3 See the Safe Harbor Regulation at 2550.404a-3 
at d(1}(iii). 


- 


clarified to provide that the IRA owner 
must be able to transfer his or her 
account balance to a different financial 
institution without penalty to the 
principal. 

Several comments addressed the 
definitions contained in section V of the 
proposed exemption. One commenter _ 
recommended that the definition of 
“Eligible Investment Product”’ be 
expanded to permit investments in 
lifestyle, retirement date and other 
balanced fund options. The commenter 
stated that these options are designed 
for long-term investors who choose not 
to actively manage their accounts. The 
Department notes that, given the nature 
of the accounts governed by this 
exemption, investments should be 
designed to minimize risk, preserve 
assets for retirement and maintain 
liquidity until the IRA owner becomes 
available to take control of his or her 
account. Accordingly, the Department 
has determined not to expand the 
definition of “Eligible Investment 
Product” as requested. 

Several commenters requested 
expansion of the definition of QTA in 
the Regulation, as well as certain related 
changes to the class exemption. For 
reasons mote fully set forth in the QTA 
Regulation, the Department has 
determined not to expand the definition 
of QTA. In light of the determination 
not to modify this final definition under 
the QTA Regulation, no changes have 
been made to the class exemption. 

As proposed, the class exemption 
permitted a QTA to select itself to 
furnish services to the plan in its 
capacity as a QTA, and to pay itself for 
those services. It was suggested to the 
Department that the final exemption 
also should permit a QTA to pay itself 
for services rendered prior to becoming 
a QTA. Such services may have been 
rendered in connection with a 
determination of plan abandonment 
under the QTA Regulation or pursuant 
to an existing written contract 
previously entered into with the plan 
sponsor or other independent fiduciary 
prior to the time the service provider 
became the plan’s QTA. 

After considering the issues, the 
Department has expanded the class 
exemption to permit a QTA to pay itself 
for services rendered before becoming a 
QTA. In this regard, the exemption 
applies to two scenarios involving the 
payment of fees. First, the exemption 
permits the payment for services 
provided pursuant to the terms ofa 
written contract previously entered into 
with the plan sponsor, or other 
independent fiduciary. This . 
modification recognizes that a service 
provider might be viewed as exercising 


authority or control with respect to the 
disposition of a plan’s assets, and 
therefore acting as a fiduciary, when 
paying itself fees from plan assets for 
services under circumstances where the 
service provider knows that there is no 
plan fiduciary monitoring plan services 
or otherwise responsible for the 
management of the plan, as would be 
the case in a plan that is determined to 
have been abandoned by the plan 
sponsor. Second, the exemption also 
permits payment for services that were 
not provided pursuant to a written 
contract, but were rendered in 
connection with a determination of plan 
abandonment under the QTA 
Regulation. Such services will generally 
take place prior to the service provider 
becoming a QTA. 

One commenter on the QTA 
Regulation requested clarification on 
how a QTA would be able to effect a 
distribution on behalf of a missing or 
non-responsive participant in 
circumstances when the benefit payable 
is subject to the Code’s survivor annuity 
requirements. The Department has 
modified the final QTA Regulation by 
adding a provision that provides that if 
a QTA determines that the survivor 
annuity requirements in section 
401(a)(11) and 417 of the Code prevent 
a distribution in accordance with the 
Safe Harbor Regulation, the QTA shall 
distribute benefits in any manner 
reasonably determined to achieve 
compliance with the survivor annuity 
requirements of the Code. 

Although the commenter did not 
request exemptive relief for the 
purchase of annuity contracts from the 
QTA or an affiliate, it does not foreclose 
future consideration of additional 
exemptive relief if the requisite findings 
under section 408(a) of the Act can be 
made. Specifically, the Department is 
interested in information with regard to 
the types of products that are currently 


available in the marketplace to 


annuitize benefits, and the standards 
and safeguards that the Department 
would include in an exemption for the 
purchase of such annuities. : 
Description of the Exemption 


The class exemption has five sections. 


. Section I describes the transactions that 


are covered by the exemption. Section II 
contains conditions for the provision of 
termination services and the receipt of 
fees. Section III contains the conditions 
for distributions. Section IV contains the 
general recordkeeping provisions 
imposed on the QTA, and section V 
contains definitions. 

Under section I(a), relief is provided 
from the restrictions of sections 
406(a)(1)(A) through (D), 406(b)(1) and 
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406(b)(2) of the Act and the taxes 
imposed by section 4975(a) and (b) of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 
for a ‘qualified termination 
administrator’ (QTA) within the 
meaning of section V(a) of the 
exemption to use its authority in 
connection with the termination of an 
abandoned individual account plan to 
select itself or an affiliate to provide 
services to the plan, to receive fees for 
services provided as a QTA, and to pay 
itself fees for services provided to the 
plan prior to the deemed termination of 
the plan. 

Section I(b) of the exemption provides 
relief from the restrictions of sections 
406(a)(1)(A) through (D), 406(b)(1) and 
406(b)(2) of the Act and the taxes 
imposed by section 4975(a) and (b) of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 
for a QTA to use its authority in 
connection with the termination of an 
abandoned individual account plan to 
designate itself or an affiliate as 
provider of an individual retirement 
plan or other account to receive the 
account balance of a participant that 
does not provide direction as to the 
disposition of such assets. The other 
accounts authorized by the exemption 
include an account, other than an 
individual retirement account, as 
described in section (d)(1)(ii) of the Safe 
Harbor Regulation, for a distribution 
made to a distributee other than a 
participant or spouse, and an interest- 
bearing, federally insured bank or 
savings association account for 
distributions of less than $1,000, as 
described in section (d)(1)(iii) of the 
Safe Harbor Regulation. 

Section I(b) of the class exemption 
further permits the QTA to make the © 
initial investment of the distributed 
proceeds in a proprietary investment 
product, receive fees in connection with 
the establishment or maintenance of the 
individual retirement plan or other 
account, and receive investment fees as 
a result of the investment of the 
individual retirement plan or other 
account’s assets in a proprietary 
investment product in which the QTA 
or an affiliate has an interest. 

Section II of the exemption describes 
the conditions that apply to a 
transaction described in section I(a) of 
the exemption. The QTA must comply 
with the requirements of the QTA 
Regulation, which is published 
elsewhere in this issue of the Federal 
Register. Additionally, the QTA is 

‘required to provide, in a timely manner, 
any other reasonably available 
information requested by the 


Department regarding the proposed 
termination. 

Under the exemption, fees and 
expenses paid to the QTA and its 
affiliate must be consistent with 
industry rates for such or similar 
services, based on the experience of the 
QTA, and must not be in excess of rates 
charged by the QTA (or its affiliate) for 
the same or similar services provided to 
customers that are not individual 
account plans terminated pursuant to 
the QTA Regulation, if the QTA (or its 
affiliate) provides the same or similar 
services to such other customers. The 
reference to ‘industry rates” and ‘“‘based 
on the experience of the QTA”’ are 
intended to enable a QTA who 
possesses knowledge about the services 
needed for a plan termination and 
industry rates for such or similar 
services, to engage or retain itself, an 
affiliate, and other service providers 
without going through a potentially 
timely and costly bidding process. 

With respect to payment to the QTA 
for services provided to the plan prior 
to its deemed termination, the 
exemption provides relief in two 
situations. First, the exemption covers 
payment for services performed by a 
service provider pursuant to the QTA 
Regulation prior to the deemed 
termination of the plan and the service 
provider becoming a QTA. Such 
services will generally have been 
performed by the service provider in 
determining that a plan has been 
abandoned and in preparing the notice 
of plan abandonment as required by 
section (c)(3) of the QTA Regulation. 

Second, the exemption covers 
payment for services provided in good 
faith pursuant to the terms of a written 
agreement prior to the service provider 
becoming a QTA. This includes services 
provided under a valid, unexpired 
contract, as well as the continuation of 
such services after the contract had 
expired. With respect to such services, 
the QTA must demonstrate to the 
Department, in its initial notification of 
plan abandonment (as required in 
section (c)(3) of the QTA Regulation), by 
a representation under penalty of 
perjury, that such services were actually 
performed. The QTA also must provide 
a copy of the executed contract between 
the QTA and the plan fiduciary or plan 
sponsor that authorized such services. 

Section III contains conditions for 
transactions described in section I(b) of 
the exemption. In this regard, the 
conditions of the QTA Regulation must 
be met. In addition, the QTA must 
inform the participant or beneficiary in 
the notice required by section (d)(2)(vi) 
of the QTA Regulation that: (1) Absent 
his or her election within the 30-day 


period from receipt of the notice, the 
QTA will directly distribute the account 
balance of the participant or beneficiary 
to an individual retirement plan or other 
account offered by the QTA or its 
affiliate; and (2) the account balance 
may be invested in the QTA’s own 
proprietary investment product, which 
is designed to preserve principal and 
provide a reasonable rate of return and 
liquidity. 

The exemption also requires that the 
individual retirement plan or other 
account must be established and 


‘maintained for the exclusive benefit of 


the individual retirement plan or other 
account holder, his or her spouse or 
their beneficiaries. 

The terms of the individual retirement 
plan or other account, including the fees 
and expenses for establishing and 
maintaining the individual retirement 
plan or other account, must be no less 
favorable than those available to 
comparable individual retirement plans 
or other accounts established for reasons 
other than the receipt of a distribution 
described in the QTA Regulation. 

In addition, the exemption requires 
that, other than in the case of a bank or 
savings account described in section 
I(b)(1)(iii) of the exemption for 
distributions of less than $1,000, the 
distribution must be invested in an 
Eligible Investment Product, as defined 
in section V(c) of the exemption. The 
rate of return or the investment 
performance received by the individual 
retirement plan or other account from 
an investment product must be no less 
than that received by comparable 
individual retirement plans or other 
accounts that are not established 
pursuant to the QTA Regulation but are 
invested in the same product. For 
example, the rate of return received by 
the individual retirement plan for an 
investment in a one-year certificate of 
deposit which is an Eligible Investment 
Product cannot be less than the rate of 
return received by an individual 
retirement plan or other account 
established for reasons other than the 
receipt of a distribution that is invested 
in an identical one-year certificate of 
deposit. 

The exemption does not permit the 
individual retirement plan or other 
account to pay a sales commission in 
connection with the acquisition of an 
Eligible Investment Product. 

Under the exemption, the individual 
retirement plan or other account holder 
must be able, within a reasonable period 
of time after his or her request and 
without penalty to the principal amount 
of the investment, to transfer his or her 
individual retirement plan or other 
account balance to a different © 


20860 


Federal Register/Vol. 71, No. 77/Friday, April 21, 


2006 / Notices 


investment offered by the QTA or its 
affiliate. Also, the individual retirement 
plan holder or other account holder 
must be able, within a reasonable period 
of time after his or her request and 
without penalty to the principal amount 
of the investment, to transfer his or her 
individual retirement plan or other 
account balance to a different financial 
institution not related to the QTA or its 
affiliate. 

Under the exemption, fees and 
expenses attendant to the individual 
retirement plan or other account, 
including the investment of the assets of 
such plan or account, (e.g., 
establishment charges, maintenance 
fees, investment expenses, termination 
costs, and surrender charges) must not 
exceed the fees and expenses charged by 
the QTA for comparable individual 
retirement plans or other accounts 
established for reasons other than the 
receipt of a distribution made pursuant 
to the QTA regulation. Additionally, 
fees and expenses attendant to the _ 
individual retirement plan or other 
account, other than establishment 
charges, may be charged only against 
the income earned by the individual 
retirement plan or other account. 
Finally, fees and expenses shall not 
exceed reasonable compensation within 
the meaning of section 4975({d)(2) of the 


e. 

Section IV of the exemption contains 
a recordkeeping requirement. The QTA 
must maintain records to enable certain 
persons to determine whether the 
applicable conditions of the class 
exemption have been met. The records 
must be made available for examination 
by the IRS, the Department, and any 
account holder or duly authorized 
representative of such account holder of 
an individual retirement plan or other 
account, for at least six years from the’ 
date the QTA provides notice to the 
Department of its determination of plan 
abandonment and its election to serve as 
the QTA. 

Lastly, section V of the exemption 
contains certain definitions. The term 
“qualified termination administrator’’ is 
defined in section V(a) as an entity that 
is eligible to serve as a trustee or issuer 
of an individual retirement plan within 
the meaning of section 7701(a)(37) of 
the Code and that holds the assets of the 
abandoned pian. 

The term “Eligible Investment 
Product” is defined in section V(c) to 
mean an investment product designed 
to preserve principal and provide a 
reasonable rate of return, whether or not 
such return is guaranteed, consistent 
with liquidity. In this regard, the 
product must be offered by a Regulated 
_ Financial Institution as defined in 


section V(d) and must seek to maintain, 
over the term of the investment,.a dollar 
value that is equal to the amount 
invested in the product by the 
individual retirement plan or other 
account. Such term includes money 
market funds maintained by registered 
investment companies and interest- 
bearing savings accounts and certificates 
of deposit of a bank or similar financial 
institution. In addition, the term 
includes stable value products issued by 
a financial institution that are fully 
benefit-responsive to the individual 
retirement plan or other account holder. 
For purposes of this class exemption, 
the term ‘benefit responsive’’ means a 
stable value product that provides a 
liquidity guarantee by a financially 
responsible third party of principal and 
previously accrued interest for 
liquidations or transfers initiated by the 
individual retirement plan or other 
account holder exercising his or her 
right to withdraw or transfer funds 
under the terms of an arrangement that 
does not include substantial restrictions 
to the account holder’s access to the 
individual retirement plan or other 
account assets. 

The term “Regulated Financial 
Institution” is defined in section V(d) to 
mean an entity that: (i) Is subject to state 
or federal regulation, and (ii) is a bank 
or savings association, the deposits of 
which are insured by the Federal 
Deposit Insurance Corporation; a credit 
union, the member accounts of which 
are insured within the meaning of 
section 101(7) of the Federal Credit 
Union Act; an insurance company, the 
products of which are protected by state 
guaranty associations; or an investment 
company registered under the 
Investment Company Act of 1940. 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply 
and the general fiduciary responsibility 
provisions of section 404 of the Act, 
which require, among other things, that 
a fiduciary discharge his duties with 
respect to the plan solely in the interests 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; 

(2) In accordance with section 408(a) 
of the Act and section 4975(c)(2) of the 


Code, the Department finds that the 
exemption is administratively feasible, 
in the interests of plans and their 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of such plans; 

(3) The exemption is applicable to a 
transaction only if the conditions 
specified in the exemption are met; and 

(4) The exemption is supplemental to 
and not in derogation of any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 


is subject to an administrative or 


statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 
Exemption 

Accordingly, the following exemption 
is granted under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code, and in accordance with the 
procedures set forth in 29 CFR 2570, 
subpart B (55 FR 32836, 32847, August 
10, 1990). 


I. Covered Transactions 


‘(a) The restrictions of sections 
406(a)(1)(A) through (D), 406(b)(1) and 
406(b)(2) of the Act, and the taxes 
imposed by section 4975(a) and (b) of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 
shall not apply to.a QTA, (as defined in 
section V(a) of this class exemption), 
using its authority in connection with 
the termination of an abandoned 
individual account plan pursuant to the 
Department’s regulation at 2550.404a-3, 
relating to the Termination of 
Abandoned Individual Account Plans 
(the QTA Regulation) to: 

(1) Select itself or an affiliate to 
provide services to the plan; 

(2) Receive fees for the services 
performed as a QTA; and 

(3) Pay itself fees for services 


_ provided to the plan prior to the 


deemed termination of the plan, 
provided that the conditions set forth in 
sections II and IV of this exemption are 
satisfied. 

(b) The restrictions of sections 
406(a)(1)(A) through (D), 406(b)(1) and 
406(b)(2) of the Act, and the taxes 
imposed by section 4975(a) and (b) of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, | 
shall not apply to a QTA, using its 
authority in connection with the 
termination of an abandoned individual 
account plan pursuant to the QTA 
Regulation to: 

(1) Designate itself or an affiliate as: 
(i) Provider of an individual retirement 
plan; (ii) provider of an account (other 


Federal Register/Vol. 71, No. 77/Friday, April 21, 2006/ Notices 


20861 


than an individual retirement plan) 
under the limited circumstances 
described in section (d)(1)(ii) of the Safe 
Harbor Regulation for Terminated Plans 
(2550.404a—3) (Safe Harbor Regulation); 
or (iii) provider of an interest-bearing, 
federally insured bank or savings 
association account maintained in the 
name of the participant or beneficiary, 
in the case of a distribution described in 
section (d)(1)(iii) of the Safe Harbor 
Regulation, for the distribution of the 
account balance of the participant or 
beneficiary of the abandoned individual 
account plan who does not provide 
direction as to the disposition of such 
assets; 

(2) Make the initial investment of the 
account balance of the participant or 
beneficiary in the QTA’s or its affiliate’s 
proprietary investment product; 

(3) Receive fees in connection with 
the establishment or maintenance of the 
individual retirement plan or other 
account; and 

(4) Pay itself or an affiliate investment 
fees as a result of the investment of the 
individual retirement plan or other 
account assets in the QTA’s or its 
affiliate’s proprietary investment 
product, provided that the conditions 
set forth in sections III and IV of this 
exemption are satisfied. 


II. Conditions for Provision of 
Termination Services and Receipt of 
Fees in Connection Therewith 


(a) The requirements of the QTA 
Regulation are met. The QTA provides, 
in a timely manner, any other 
reasonably available information 
requested by the Department regarding 
the proposed termination. 

(L) Fees and expenses paid to the 
QTA, and its affiliate, in connection 
with the termination of the plan and the 
distribution of benefits: 

(1) Are consistent with industry rates 
for such or similar services, based on 
the experience of the QTA, and 

(2) Are not in excess of rates 
ordinarily charged by the QTA (or 
affiliate) for the same or similar services 
provided to customers that are not plans 
terminated pursuant to the QTA 
regulation, if the QTA (or affiliate) 
provides the same or similar services to 
such other customers. 

(c) In the case of a transaction 
described in section I(a)(3): 

(1) Such services: (i) Were performed 
in good faith pursuant to the terms of a 
written agreement executed prior to the 
service provider becoming a QTA, or (ii) 
were performed pursuant to the QTA 
Regulation; and 

2) The QTA, in the initial notification 
of plan abandonment described in 
section (c)(3) of the QTA Regulation: (i) 


Represents under penalty of perjury that 
such services were actually performed 
and (ii) in the case of section II(c)(1)(i) 
above, provides the Department with a 
copy of the executed contract between 
the QTA and a plan fiduciary or the 
plan sponsor that authorized such 
services. 


If. Conditions for Distributions: 


(a) The conditions of the QTA 
Regulation are met. 

(b) In connection with the notice to 
participants and beneficiaries described 
in the QTA Regulation, a statement is 
provided explaining that: 

(1) If the participant or beneficiary 
fails to make an election within the 30- 
day period referenced in the QTA 
Regulation, the QTA will directly 
distribute the account balance to an 
individual retirement plan or other 
account offered by the QTA or its 
affiliate; 

(2) The proceeds of the distribution 
may be invested in the QTA’s (or 
affiliate’s) own proprietary investment 
product, which is designed to preserve 
principal and provide a reasonable rate 
of return and liquidity. 

(c) The individual retirement plan or 
other account is established and 
maintained for the exclusive benefit of 
the individual retirement plan account 
holder or other account holder, his or 
her spouse, or their beneficiaries. 

(d) The terms of the individual 
retirement plan or other account, 
including the fees and expenses for 
establishing and maintaining the 
individual retirement plan or other 
account, are no less favorable than those 
available to comparable individual 
retirement plans or other accounts 
established for reasons other than the 
receipt of a distribution described in the 
QTA Regulation. 

(e) Except in the case of aQTA 
providing a bank or savings account 
pursuant to section I(b)(1)(iii) of the 
exemption, the distribution proceeds are 
invested in an Eligible Investment 
Product(s), as defined in section V(c) of 
this class exemption. 

(f) The rate of return or the investment 
performance of the individual 
retirement plan or other account is no 
less favorable than the rate of return or 
investment performanice of an identical 
investment(s) that could have been 
made at the same time by comparable 
individual retirement plans or other 
accounts established for reasons other 
than the receipt of a distribution 
described in the QTA Regulation. 

(g) The individual retirement plan or 
other account does not pay a sales 
commission in connection with the 


acquisition of an Eligible Investment 
Product. 

(h) The individual retirement plan 
account holder or other account holder 
must be able, within a reasonable period 
of time after his or her request and 
without penalty to the principal amount 
of the investment, to transfer his or her 
account balance to a different 
investment offered by the QTA or its 
affiliate, or to a different financial 
institution not related to the QTA or its 
affiliate. 

(i)(1) Fees and expenses attendant to 
the individual retirement plan or other 
account, including the investment of the 
assets of such plan or account, (e.g., 
establishment charges, maintenance 
fees, investment expenses, termination 
costs, and surrender charges) shall not 
exceed the fees and expenses charged by 
the QTA for comparable individual 
retirement plans or other accounts 
established for reasons other than the 
receipt of a distribution made pursuant 
to the QTA Regulation; 

(2) Fees and expenses attendant to the 
individual retirement plan or other 
account, with the exception of 
establishment charges, may be charged 
only against the income earned by the 
individual retirement plan or other 
account; and 

(3) Fees and expenses attendant to the 
individual retirement plan or other 
account are not in excess of reasonable 
compensation within the meaning of 
section 4975(d)(2) of the Code. 


IV. Recordkeeping 


(a) The QTA maintains or causes to be 
maintained, for a period of six (6) years 
from the date the QTA provides notice 
to the Department of its determination 
of plan abandonment and its election to 
serve as the QTA described in the QTA 
Regulation, the records necessary to 
enable the persons described in 
paragraph (b) of this section to 
determine whether the applicable 
conditions of this exemption have been 
met. Such records must be readily 
available to assure accessibility by the 
persons identified in paragraph (b) of 
this section. 

(b) Notwithstanding any provisions of 
section 504(a)(2) and (b) of the Act, the 
records referred to in paragraph (a) of 
this section are unconditionally 
available at their customary location for 
examination during normal business 
hours by— 

(1) Any duly authorized employee or 
representative of the Department of 
Labor or the Internal Revenue Service; 
and 

(2) Any account holder of an 
individual retirement plan or other 
account established pursuant to this 


. 
; 
: 
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exemption, or any duly authorized 
representative of such account holder. 

c) A prohibited transaction will not 
be considered to have occurred if due to 
circumstances beyond the control of the 
QTA, the records necessary to enable 
the persons described in paragraph (b) 
to determine whether the conditions of 
the exemption have been met are lost or 
destroyed, and no party in interest other 
than the QTA shall be subject to the 
civil penalty that may be assessed under 
section 502(i) of the Act or to the taxes 
imposed by sections 4975(a) and (b) of 
the Code if the records are not 
maintained or are not available for 
examination as required by paragraph 


(b). 

(3) None of the persons described in 
_ paragraph (b)(2) of this section shall be 
_ authorized to examine the trade secrets 

of the QTA or its affiliates or 
commercial or financial information 
that is privileged or confidential. 

V. Definitions 

(a) A termination administrator is 
“qualified” for purposes of the QTA 
Regulation and this exemption if: 

1) The QTA is eligible to serve as a 
trustee or issuer of an individual 
retirement plan or other account, within 
the meaning of section 7701(a)(37) of 
the Code, and 

(2) The QTA holds plan assets of the 
plan that is considered abandoned. 

(b) The term “individual retirement 
plan” means an individual retirement 
plan described in section 7701(a)(37) of 
the Code. For purposes of this 
exemption, the term individual 


retirement plan shall not include an 
individual retirement plan which is an 
employee benefit plan covered by Title 

I of ERISA. 

(c) The term “Eligible Investment 
Product” means an investment product 
designed to preserve principal and 
provide a reasonable rate of return, 
whether or not such return is 
guaranteed, consistent with liquidity. 
For this purpose, the product must be 
offered by a Regulated Financial 
Institution as defined in paragraph (d) of 
this section and shall seek to maintain, 
over the term of the investment, the 
dollar value that is equal to the amount 
invested in the product by the 
individual retirement plan or other 
account. Such term includes money 
market funds maintained by registered 
investment companies, and interest- 
bearing savings accounts and certificates 
of deposit of a bank or similar financial 
institution. In addition, the term 
includes ‘‘stable value products” issued 
by a financial institution that are fully 
benefit-responsive to the individual 
retirement plan account holder or other 
account holder, i.e., that provide a 
liquidity guarantee by a financially - 
responsible third party of principal and 
previously accrued interest for 
liquidations or transfers initiated by the 
individual retirement plan account 
holder or other account holder 
exercising his or her right to withdraw 
or transfer funds under the terms of an 
arrangement that does not include 
substantial restrictions to the account 
holder access to the individual 


retirement plan or other account’s 


assets. 

(d) The term ‘“‘Regulated Financial 
Institution” means an entity that: (i) Is 
subject to state or federal regulation, and 
(ii) is a bank or savings association, the 
deposits of which are insured by the 
Federal Deposit Insurance Corporation; 
a credit union, the member accounts of 
which are insured within the meaning 
of section 101(7) of the Federal Credit 
Union Act; an insurance company, the 
products of which are protected by state 
guaranty associations; or an investment 
company registered under the 
Investment Company Act of 1940. 

(e) An “affiliate” of a person includes: 

(1) Any person directly or indirectly 
controlling, controlled by, or under 
common control with, the person; or 

(2) Any officer, director, partner or 
employee of the person. 

(f) The term “‘control’’ means the 
power to exercise a controlling 
influence over the management or 
policies of a person other than an 
individual. 

(g) The term “individual account 
plan” means an individual account plan 
as that term is defined in section 3(34) 
of the Act. 

-Signed at Washington, DC, this 17th day of 
April, 2006. 
Ivan L. Strasfeld, 
Director of Exemption Determinations, 
Employee Benefits Security Administration, 
U.S. Department of Labor. 
[FR Doc. 06-3815 Filed 4—20—06; 8:45 am] 
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18 16918 


24 16918 
25 16918 
26 16918 
27 16918 
28 16918 
29 16918 
30 16918 
31 16918 


44 16918 
45 16918 
53... 16918 
71 16918 
28 CFR 

0 19826 
Proposed Rules: 

29 CFR 

11 16664 
500 16664 
516 16664 
519 16664 
531 16664 
536 16664 
547 16664 
16664 


1913 16669 
1915 16669 
1926 16669 
2520 20820 
2550 20820 
2578 20820 
4022 19429 
4044 19429 
30 CFR 

28 16664 - 
16664 
50 16664 
56 16664 
57 16664 
70 16664 
71 16664 


500 17345 
32 CFR 

64 19827 
578 17276 


16488, 17703, 18213, 
19431, 19646, 20011 
16489, 16491, 16492, 
17348, 17350, 18623, 19119, 
20573 

147 19431 


19119, 19121, 19431, 
19648, 19650, 20011, 20013 


19672 
MAD 16527, 16529, 17394, 
17397, 19150, 20376 
16531, 18256, 19152, 
19460, 19462, 19465 


36 CFR 

Proposed Rules 

Ch. | 16534 
7 17777 
1193 19839 
37 CFR 

Proposed Rules: 

4 17399 
38 CFR 

20 18008 
39 CFR : 


18 16699 


17003, 17705 

aS 18216, 18219, 18624, 

18626, 19124, 19432 

17352, 17712, 17720, 

- 17729, 17738, 19126, 19435, 

19652, 20446 

65 20446 

80 16492 

81 17750 
82 
93 


18219 
17003 
17009, 17014, 18628, 

18635, 18642, 19436, 19441 


194 18010 
260 16862 
261 16862 
264 16862 


16534, 17047 
17050, 18258, 18689, 
19155, 19467 

60 17401 
63 19155, 19674 
80 16535 
82 18259, 18262 


17047 


262 19842 
263 19842 
264 19842 
265 19842 
271 19471, 19842 
278 6729 
300 20052 
1 8055 


17409 


ii 

15 CFR 

| Proposed Rules: 72 16664 

16 CFR 27 CFR 271 16862, 19442 

Proposed Rules: 180 ..........18689, 20045, 

Proposed Rules: 
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17021 
18654 
18654 
20754 


20754 


20754 
20754 


17052 
17052 


17052 
17052 


19127 
16500 
19790 


19790 


16749 


46 CFR 


16501: 


18667 
18667 


17030, 17031, 17032 


17410 


18693, 18694, 20059, 
20060 
17786 


20294, 20309 - 


20295, 20298, 20299 
20295, 20299 


20295, 20299 
20301 


20299 


20299, 20301, 20303, 
20304, 20305, 20306, 20308 


212 


18667 


18669 


18671 


18671 


18671 


18671 


19829 


18694, 18695 © 


18695, 20051 


Proposed Rules: 
544 


16541 


20061 


604 


18056 


19244, 19452, 19954 
17757, 19241 


17362, 18021, 18230, 

18684, 19129, 19829, 20346 . 
Proposed Rules: 

20168 

20168 

18456, 19157, 19158, 

20168, 20607, 20625, 20636, 

20637 

20 18562 

23 20168 

91 18697 

216 17790 

222 219675 

223 19675 

622 17062 

680 20378 


ii 
282... 

‘ 48 CFR 49 CFR 
19 ............-20303, 20304, 20309 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 


RULES GOING INTO 
EFFECT APRIL 21, 2006 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 
Northeastern United States 
fisheries— 

Atlantic mackerel, squid, 
and butterfish; published 
4-24-06 

- FEDERAL DEPOSIT 

INSURANCE CORPORATION 

Federal Deposit Insurance 
Reform Act; implementation: 
Bank Insurance Fund and 

Savings Association 

Insurance Fund merger; 

published 4-21-06 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 
related products: 
Melengestroi and monensin; 
published 4-21-06 
Medical devices: 
Immunobiology and 
microbiology devices— 

Novel influenza A viruses 
detection reagents; 
classification; i 
3-22-06 

HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 
Philippine Sea, GU; 

published 4-17-06 

HOMELAND SECURITY 

DEPARTMENT 

Privacy Act; implementation; 
published 4-21-06 

STATE DEPARTMENT 


published 4-21-06 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration | 
Airworthiness directives: 

Air Tractor, Inc.; published 

4-17-06 


TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Motor vehicle safety 
standards: 
Bus emergency exits and 
window retention and 
release; published 3-12-04 


- RULES GOING INTO 


EFFECT APRIL 22, 2006 


HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Regattas and marine parades: 
Virginia State Hydroplan 
Championships; published 
4-3-06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 


Agricultural Marketing 
Service 


Milk marketing orders: 

Central; comments due by 
4-24-06; published 2-22- 
06 [FR 06-01584] 

Mideast; comments due by 
4-24-06; published 2-22- 
06 [FR 06-01586] 

Upper Midwest; comments 
due by 4-24-06; published 
2-22-06 [FR 06-01585] 

Potatoes (Irish) grown in 
Idaho and Oregon; 
comments due by 4-24-06; 
published 2-22-06 [FR E6- 
02436] 

Raisins produced from grapes 
grown in California; 
comments due by 4-24-06; 
published 2-22-06 [FR 06- 
01582] 

Regulatory Flexibility Act: 
Periodic review of 

regulations; various fruits 
and vegetables; 
comments due by 4-24- 
06; published 2-21-06 [FR 
06-01536] 

AGRICULTURE 

DEPARTMENT 

Commodity Credit 

Corporation 

Export programs: 
Commodities procurement 

for foreign donation; Open 
for comments until further 
notice; published 12-16-05 
[FR E5-07460] 
AGRICULTURE 
DEPARTMENT 


Federal Crop Insurance 
Corporation 
Crop insurance regulations: 


Mint; correction; comments 
due by 4-24-06; published 
3-24-06 [FR 06-02893] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Endangered and threatened 

species: 

Findings on petitions, etc.— 

North Pacific right whale; 
comments due by 4-26- 
06; published 1-26-06 
[FR E6-01007] 
Fishery conservation and 
management: 

Alaska; fisheries of 
Exclusive Economic 
Zone— 

Chiniak Gully; trawi fishing 
seasonal closure; 
comments due by 4-26- 
06; published 3-27-06 
[FR 06-02928] 


Pacific halibut and tagged 


sablefish; comments 
due by 4-28-06; 
published 3-29-06 [FR 
E6-04576] 

' Alaska; fisheries of the 
Exclusive Economic 
Zone— 

Bering Sea and Aleutian 
Islands king and tanner 
crab; comments due by 
4-28-06; published 2-27- 
06 [FR E6-02733] 

Caribbean, Gulf, and South 

Atlantic fisheries— 

Gulf of Mexico and South 
Atlantic coastal 
migratory pelagic 
resources and Gulf of 
Mexico reef fish; 
comments due by 4-24- 
06; published 2-21-06 
[FR E6-02403] 

Gulf of Mexico and South 
Atlantic coastal 
migratory pelagic 
resources; comments 

. due by 4-27-06; 
published 3-13-06 [FR 
06-02389] 

COMMERCE DEPARTMENT 

Patent and Trademark Office 

Practice and procedures: 

‘Reexamination proceedings; 
clarifications of filing date 
requirements; comments 
due by 4-24-06; published 

_ 2-23-08 [FR 06-01678] 

DEFENSE DEPARTMENT 

Defense Acquisition 

Regulations System 

Acquisition regulations: 

Small business programs; 

comments due by 4-24- 

06; published 2-23-06 [FR 

06-01636] 


Trade agreement thresholds 
and Morocco free trade 


agreement; comments due 

by 4-24-06; published 2- 

23-06 [FR 06-01635] 

ENERGY DEPARTMENT 
Energy Efficiency and 
Renewable Energy. Office 
Energy conservation: 

Commercial and industrial 
equipment; energy 
efficiency program— 
Commercial heating, air- 

conditioning, and water 
heating equipment; 
comments due by 4-27- 
06; published 3-13-06 
[FR 06-02381]_ - 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs: 

Outer Continental Shelf 
regulations— 

California; consistency 
update; comments due 
by 4-24-06; published 
3-23-06 [FR E6-04204] 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

California; comments due by 
4-24-06; published 3-23- 
06 [FR 06-02813] 

Colorado; comments due by 
4-24-06; published 3-23- 
06 [FR 06-02812] 

Mississippi; comments due 
by 4-24-06; published 3- 
23-06 [FR E6-04199] 

Nevada; comments due by 
4-26-06; published 3-27- 
06 [FR 06-02868] 

North Carolina; comments 
due ‘by 4-24-06; published 
3-24-06 [FR 06-02869] 

Water supply: 

National primary drinking 
water regulations— 
Ground water systems; 

waterborne pathogens 
from fecal 
contamination; public 
health risk reduction; 
comments due by 4-26- 
06; published 3-27-06 
[FR 06-02931] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio stations; table of 
assignments: 

Alabama; comments due by. 
4-24-06; published 3-15- 
06 [FR E6-03743] 

Mississippi; comments due 
by 4-24-06; published 3- 
15-06 [FR E6-03742] 

Texas; comments due by 4- 
24-06; published 3-22-06 
[FR 06-02607] 

Television broadcasting: 

Children’s television 
programming— 


international Traffic in Arms j 
regulations: 
Miscellaneous amendments; 
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Digital television 
broadcasters obligations 

. to provide educational 
programming; comments 
due by 4-24-06; 
published 3-27-06 [FR 
06-02921] 


FEDERAL HOUSING 

FINANCE BOARD 

Affordable Housing Program; 
amendments; comments due 

by 4-27-06; published 12- 

28-05 [FR 05-24396] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid. Services 
Medicare: 

Inpatient psychiatric facilities 
prospective payment 
system; (2007 RY) 
payment rates; update; 
comments due by 4-25- 
06; published 1-23-06 [FR 
06-00488] 
Correction; comments due 

by 4-25-06; published 
2-24-06 [FR E6-02607] 
Correction; comments due 
by 4-25-06; published 
3-3-06 [FR Z6-02607] 

Medicare secondary payer 
provisions; amendments; 
comments due by 4-25- 
06; published 2-24-06 [FR 
06-01712] 


HOMELAND ‘SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 

Washington; comments due 
by 4-24-06; published 2- 
22-06 [FR E6-02426] 

Regattas and marine parades: 

Bo Bowman Memorial - 
Sharptown Regatta; 
comments due by 4-26- 
06; published 3-27-06 [FR 
E6-04377] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 

Public and Indian housing: 

Indian Housing Block Grant 
Negotiation Rulemaking 
Committee; membership; 
comments due by 4-28- 
06; published 3-29-06 [FR 
06-02984] 

INTERIOR DEPARTMENT 
National Park Service 
Special regulations: 

Gateway National 
Recreation Area, NJ and 
NY— 

Jamaica Bay Unit; 
personal watercraft use; 
comments due by 4-25- 


06; published 2-24-06 
[FR E6-02643] 
Sandy Hook Unit; 
personal watercraft use; 
. comments due by 4-25- 
06; published 2-24-06 
[FR E6-02647] 
INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
Permanent program and 
abandoned mine land 
reclamation plan 
submissions: 

Montana; comments due by 
4-26-06; published 3-27- 
06 [FR E6-04360] 

LIBRARY OF CONGRESS 

Copyright Office, Library of 

Congress 

Copyright office and 
procedures: 

Special services and 
Licensing Division 
services; fees adjustment; 
comments due by 4-27- 
06; published 3-28-06 [FR 
E6-04385] 

NATIONAL ARCHIVES AND 
RECORDS ADMINISTRATION 
Official seals: 

NARA seals and logos and 
their use; comments due 
by 4-25-06; published 2- 
24-06 [FR 06-01766] 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Credit unions: 

Supervisory committee audit: 
modification and 
standards; comments due 


by 4-24-06; published 2- - 


23-06 [FR E6-02531] 


TRANSPORTATION 
DEPARTMENT 
Air travel; nondiscrimination on 
basis of disability: 
Accommodations for 
individuals who are deaf, 
hard of hearing, and deaf- 
blind; comments due by 
4-24-06; published 2-23- 
- 06 [FR 06-01656] 
individuals with disabilities: 
Transportation accessibility 
standards; modifications; 
comments due by 4-28- 
06; published 2-27-06 [FR 
06-01658] 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Air traffic operating and flight 
rules, etc.: 
Passenger carrying 
operations conducted for 
compensation and hire in 


other than standard 
category aircraft; 
exemptions; comments 
due by 4-26-06; published 
3-27-06 [FR 06-02915] 
Airworthiness directives: 

Airbus; comments due by 4- 
24-06; published 2-21-06 
[FR 06-01504] 

BAE Systems (Operations) 
Ltd.; comments due by 4- 
26-06; published 3-27-06 
[FR E6-04411] 

Boeing; comments due by 
4-24-06; published 3-8-06 
[FR E6-03263] : 

Dornier Luftfahrt GmbH; 
comments due by 4-27- 
06; published 3-29-06 [FR 
E6-04556] 

Gulfstream; comments due 
by 4-25-06; published 2- 
24-06 [FR 06-01595] 

Pacific Aerospace Corp. 
Ltd.; comments due by 4- 
24-06; published 3-27-06 
[FR E6-04386] 

Rolls-Royce Corp.; 
comments due by 4-24- 
06; published 2-22-06 [FR 
E6-02454] 

Sandel Avionics Inc.; 
comments due by 4-24- 
06; published 3-8-06 [FR 
E6-03262] 

Turbomeca; comments due 
by 4-28-06; published 2- 
27-06 [FR 06-01728] 

Class E airspace; comments 
due by 4-24-06; published 

3-24-06 [FR 06-02877] 

TREASURY DEPARTMENT 


Internal Revenue Service 


Income taxes: 
Designated Roth accounts; 

comments due by 4-26- 

06; published 1-26-06 [FR 

E6-00945] 

Excess loss accounts 
treatment; comments due 

by 4-26-06; published 1- 

26-06 [FR 06-00586] 

VETERANS AFFAIRS 
DEPARTMENT 
Vocational rehabilitation and 
education: 
Veterans and dependents 
education— 

Topping up tuition 
assistance; licensing 
and certification tests; 
duty to assist education 
claimants; comments 
due by 4-24-06; 
published 2-22-06 [FR 
06-01219] 

Veterans education— 

Certification of enrollment; 
withdrawn; comments 


due by 4-24-06; 
published 2-22-06 [FR 
06-01652] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 


- may be used in conjunction 


with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at hAttp:// 
www.archives.gov/federal- 
register/laws.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 


_ GPO Access at http:// 


www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.J. Res. 81/P.L. 109-216 
Providing for the appointment 
of Phillip Frost as a citizen 
regent of the Board of 
Regents of the Smithsonian 
Institution. (Apr. 13, 2006; 120 
Stat. 331) 


H.J. Res. 82/P.L. 109-217 


Providing for the 
reappointment of Alan G. 
Spoon as a citizen regent of 
the Board of Regents of the 
Smithsonian Institution. (Apr. 
13, 2006; 120 Stat. 332) 


Last Li8t April 12, 2006 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-!.html 


Note: This service is strictly 
for E-maii notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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